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OP THB 

GïROXîîT AND District Couets 

01' THE 

UNITED STATES. 



FIRST CIRCUIT. 

HoN, HORACE GRAY, Cihcuit Justice. 

HoN. JOHN liOWELL, CmcuiT Jddge. 

HoN. NATHAN WEBB, Distkict Jtogb, Mainb. 

HoN. DANIEL CLARK, District Jddsb, Nbw Hampbhirb. 

HoN. THOMAS L. NELSON, Distbict Jodsk, Massaohusbtts. 

Hon. le baron B. COLT, District Judge, Rhode Islahd. 

SECOND CIRCUIT. 

Hon. SAMUEL BLATCHFORD, Circuit Justice. 

Hon. WILLIAM J. WALLACB, Circuit Judgk. 

Hok. NATHANIEL SHIPMAN, District Judgb, Connectictjt. 

Hon. a. C. COXE, District Judsb, N. D. Nbw York. 

Hon. ADDISON BROWN, District Judgb, S. D. Nkw York. 

Hon. CHARLES L. BENEDICT, District Judge, E. D. New Yobk. 

Hon. HOYT H. WHBELER, District Judqb, Vekmont. 

THIRD CIRCUIT. 

Hon. JOSEPH P. BRADLEY, Circuit Jubtiok. 
Hon. WILLIAM McKENNAN, Circuit Judgb. 
Hon. E (J. BRADFORD, District Judgb, Delaivarb. 
Hon. JOHN T. NIXON, District Judgb, New Jbrsb?. 
Hon. WILLIAM BUTLER, District Judgb, B. D. PENNSYiiVANiA. 
Hon. MARCUS W. ACHESON, District Judgb, W. D. Pbnnsïltahu. 

(iii) 
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FOURTH CIRCUIT. 

HoH. MORRISON R. WAITB, Ciecuit Justice. 

HoN. HUQH L. BOND, Circuit Judob. 

HoN. THOMAS J. MORRIS, District JuDdE, Mahtlaot). 

HoN. AUQUSTUS 8. SEYMOUR, District Jubsb, E. D. Nobth Oakoldta. 

Hok. ROBERT P. DICK, District Judob, W. D. Nobth Cabouna. 

HoN. QBOKGB S. BRYAN, District Judob, South Cabouha. 

HoN. R. W. HUGHES, District Judqk, B. D. Virginia. 

HoN. JOHN PAUL, District Judge, W. D. ViRGisriA. 

HoM. JOHN J. JACK.SON, District Judob, Wbst Virginia- 

FIFTH CIRCUIT. 

HoN. WILLIAM B. WOODS, Circuit Justice. 

HoN. DON A. PARDEE, Circuit Judob. 

HoN. JOHN BRUCE, District Judge, S., M., and N. D. AiabahA. 

HoN. THOMAS SETTLE, District Judob, N. D. Flobida. 

HoN. JAMES W. LOCKE, District Judgb, S. D. Florida. 

HoN. H. K. McCAT, District Judge, N. D. Georoia. 

HoN. JOHN ERSKINE, District Judgb, S. D. Gkohgia. 

HoN. EDWARD C. BILLINQ8, District Judob, E. D. Louisiasa. 

HoN. ALECK BOARMAN, District Jddge, W. D. Louisiaua. 

HoN. ROBERT A. HILL, District Judgb, N. and S. D. Mississippi. 

HoN. AMOS MORRILL, District Judgb, E. D. Texas. 

HoN. A. P. McCORMICK, District Judge, N. D. Teiab. 

HoN. E. B. TURNER, District Judgb, W. D. Texas. 

SIXTH CIRCUIT. 

HoN. STANLEY MATTHEWS, Circuit Justice. 

HoN. JOHN BAXTER, Circuit Judoe. 

HoN. JOHN WATSON BARR, District Judgb, Kbntucky. 

HoN. HENRY B. BROWN, District Judob, B. D. Michioan. 

HoN. SOLOMON J. WITHEY, District Judob, W. D. Michiqa» 

HoN. MARTIN WBLKER, District Judob, N. D. Ohio. 

HoN. G. B. SAGE, District Judgb, S. D. Ohio. 

HoN. D. M. KEY, District Judgk, E. and M. D. Tennessbu. 

HoN. K 8. HAMMOND, District Judge, W. D. TKHJSEBdJia. 
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SEVENTH CIRCUIT. 

HoN. JOHN M. HARLAN, Oihcuit Justice. 

HoN. THOMAS DRUMMOND, Cikcuit Judge. 

HoN. HENRY W. BLODGETT, District Judsb, N. D. Illinob. 

HoN. SAMUEL H. TRBAT, Disteict Judcib, 8. D. Illinois. 

HoN. WILLIAM A. WOODS, District Judgb, Indiaha. 

HoN. CHARLES E. DYER, District Judge, B. D. Wisoonsin. 

HoN. ROMANZO BUNN, District Judgjs, W. D. Wisoohbim. 

EIGHTH CIRCUIT. 

HoN. SAMUEL P. MILLER, Circuit Justice. 

HoN. GEORGE W. McCRARY, Circuit Judge. i 

HoN. DAVID J. BRBWER, Circuit Judgb.i 

HoN. HENRY C. OALDWELL, District Jodgb, E. D. Ahkansas. 

HoN. ISAAC 0. PARKER, Disteict Judge, W. D. Arkasbab. 

HoN. O. P. SHIRAS, District Judge, N. D. Iowa. 

HoN. JAMES M. LOVE, District Judge, S. D. Iowa. 

HoN. c. G. FOSTBR, District Judge, Kansas. 

HoK. RBNSSELAER K. NELSON, District Jddge, Minnesota. 

HoN. SAMUEL TRBAT, District Judge, B. D. Missouri. 

HoN. ARNOLD KREKEL, District Judge, W. D. MissouBi. 

HoN. ELMER B. DUNDY, District Judge, Nbbbaska. 

HoN. MOSES HALLETT, District Judgb, Colorado. 

NINTH CIRCUIT. 

HoN. STEPHEN J. PIELD, Circuit Justice. 

HoN. LORENZO 8AWYER, Circuit Judgb. 

HoN. OGDEN HOFEMAN, District Judge, Caufornia- 

HoN. GEORGE M. SABIN, District Judgb, Nbvada. 

HoN. MA.TTHBW P. DBADY, District Judgb, Orbgon. 

ltl«tigned May 1, 1ëS4. Hoa, Datid J. Bit£W£R, ol Kansas, appointed. 
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ShaEON V. HlLL. 

( 7ircuit Oourt, D. Oalifornia. March 3, 1884.) 

Equmr — Jtjbisdiction to Auticipate the Commission of a Fraud— Forged 
Makriaqe Contract. 

Courts of equity may inquire into and annul a forged or fraudulent instru- 
ment of writing clairned to he a contract of marriage before it is sought to be 
put into eiïect, in order to disarm the fraudulent beneflciary of a dangerous 
power that might hereafter be exerted to the détriment of innocent parties. 

This is a suit in equity to déclare null and void, and to caucel, au 
instrument clairned to be a contract of marriage, executed under the 
laws of the state of California, between William Sharon, of the state 
of Nevada, eomplaiuant, and Sarah Althea Hill, of the state of Cal- 
ifornia, défendant, said contract being clairned to be a forgery. This 
contract is in the words and figures f oUowing, to-wit : 

" In the eity atid county of San rrancisco, state of California, on the twenty- 
flfth day of Angust, A. D. 1880, 1, Sarah Althea Hill, of the city and county of 
San Francisco, state of California, aged 27 years, do hère, in the présence of 
Almighty God, take Senator William Sharon, of the state of Nevada, to be my 
iawf al and wedded husband, and do hère acknowledge and déclare myself to 
be the wife of Senator "William Sharon, of the state of Nevada. 

"Sabah Althea Hill. 

"August 25, 1880, San Francisco, Cal, 

"I agrée net to make known the contents of this paper or its existence for 
two years, unless Mr. Sharon himself see fit to make it known. 

"S. A. Hill. 

"In the city and county of San Francisco, state of California, on the twenty- 
flfth day of August, A. D. 1880, 1, Senator Ww. Sharon, of the state of Ne- 
v.20,no.l — 1 
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vada, aged 60 years, do hère, in the présence of Almighty God, take Sarah 
Althea Hill, of the eity and county of San Francisco, C.al., to be my lawful 
and wedded wife, and do hère aeknowledge myself to be the husband of Sarah 
Althea Hill. 

"Wm. Sharon, Nevada. 
"August 25, 1880." , ' ' 

There was at the time of the commencement of this action, and is . 
still peiiding and on trial, an action by the défendant herein, in the 
state courts, for a divorce from the complainant herein, based on the 
marriage claimed to be consummated by this contract. 

The défendant demurred to the bill herein on the ground that it 
does not présent a case for équitable relief. 
, ^Wf H. L, Bariies, for complainant. 

Tt/ler é Tyler, for défendant. 

Before Sawyee and Sabin, JJ. 

Sawybb, J., (orally.) This is a suit in equity to déclare null and 
void, and to cancel, an instrument which is claimed to be a contract 
of marriage between William ISharon, complainant, and Sarah Althea 
Hill, défendant. The point of the demurrer interposed is that the 
bill does not présent a case for équitable relief. We hâve examined 
the question fully, and we are satisfied, upon the principles estab- 
lished by the varions anthoritiea cited by complainant's counsel, that 
it is a proper case for équitable jurisdiction. The bill présents a case 
of forgery and fraud. The contract purpbrts to bave been drawn and 
executed in pursuance of thé provisions of section 75 of the Civil Code 
of Calif ornia. The Code of California makes a marriage contract 
purely a civil contract for ail légal purposes, like any other civil con- 
tract. This supposed contract is alleged to be a forgery, and to be 
fraudulent. It purports to be in writing, and to be signed by the 
parties; and the défendant claims, by virtue of it, to be the wife of 
complainant, and to hâve an interest in his property, which is alleged 
to be of the value of several millions of dollars. There is no adéquate 
remedy at law for complainant against the claim set up under the al- 
leged contract, ànd no means at law to annul it at the suit of com- 
plainant. The défendant can choose her own time for enforcing her 
claim under the alleged contract, even after the death of the other 
party. Fraud has always been one of the principal heads of equity 
jurisdiction. 

The instrument in question is alleged to be a forgery and a fraud. 
If it is a forgery, it is of course a fraud also. The only parties who ap- 
pear to hâve any personal knowledge of the f aets, so far as indicated, 
— who, personally, know anything about this transaction, — are the 
two parties to the alleged fraudulent contract. One is alleged to be 
many j^ears older than the other; the complainant being alleged to be 
60, and défendant 27, years old. The elder, in the ordinary course of 
nature, is more liable to die, and the contract, in such an event, 
would be in control of défendant, without any testimony to def eat the 
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fraud, if fraud there be. The right to several millions of property 
might be, in after years, affected and controlled by reason of the al- 
leged fraud. A great wrong and injustice may be thus perpetrated 
in conséquence of it, unless a court of equity can take hold of and 
cancel it. There is no way, by an action at law, that we are aware 
of, to meet the conditions, or effee'tually dispose of this instrument. 
We are satisfied from the authority we shall cite, and numerousother 
authorities to the same effect, that this is a proper case for équitable 
relief, if the allégations in the bill be true; and, for the purposes of 
the demurrer, their truth is admitted. 

We think this case is within the rulethat isoften laid down on this 
subject. Story, in his work on Equity Jurisprudence, § 700, after 
speaking of varions instruments that may be used for fraudulent or 
improper purposes, and which may be canceled by a court of equity 
on the ground of fraud, says : 

"If it is a mère written agreement, solemn or otherwise, still, while it ex- 
ists, it is always liable to be applied to improper purposes, and it may be liti- 
gated at a distance of tirue wlien the proper évidence to repel the elaim may 
be lost or obscured, or wlien the otlier party may be disabled from contesting 
its validity with as much ability and force as he can contest it at the présent 
time. " 

Story says further, in section 701 : 

"The whole doctrine of courts of equity on this subject is referable to the 
gênerai jurisdietion which it exercises in favor of a party quia timet. It is 
not conftned to cases where the instrument, having been executed, is void 
upon grounds of law and equity, but it is applied, even in cases of forged 
instruments which may be decreed to be giveu up without any prior trial at 
law, on the point of forgery. " 

If this instrument is not void upon ita face, then its validity dé- 
pends upon testimony aliuncle, and testi uony which rests whoUy in 
paroi, which is liable at any time to be wholly lost, or placed beyond 
the reach of the parties injured by the fraud. In case of the death 
of complainant, the contract, and the means of enforcing it, honest 
or otherwise, would be wholly in the control of the alleged forger and 
fraudulent claimant. She would be mistress of the situation, and 
the hoirs of a large estate might be wholly at her mercy. There is a 
charge of forgery and fraud ; and we think the instrument, if a for- 
gery and fraud, ought to be canceled. If there be no remedy in equity 
for such a wrong as is charged, then the law is, indeed, impotent to 
protect the community against frauds of the most far-reaehing and 
astounding charaeter. If there is no précèdent for a case upon the 
exact state of facts disclosed by the bill, it must be because no instance 
exactly like it has ever before arisen. The principle, however, is es- 
tablished, and the occasion has arisen for making a précèdent, if none 
ever existed before. 

The demurrer is therefore overruled, with leave to answer on oi bft- 
fore the next rule-day, on payment of the usual eosts. 
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riONBER GOLD MlNING Co. V. BaKER. 
(Circuit Court, D. California. March, 1884.) 

1. Intalid Conteaot— Conteact Ultka Vires Confeks no Benepit. 

No benefit can accrue to a party in dérogation of the interests of a corporation 
through a con tract with any of its offlcers acting ultra vires. 

2. Bame— Q0ABI Tkustbe 

A creditor holding the property of a corporation in order to apply the prof- 
its thereof to the reimbursement of himself and thepaymcnt of its other debts. 
is analogous to a trustée, and must return to the stuckholders the reranant of 
the property in his liands after the purposes of his quasi trust hâve been sub- 
served. 
8. Samb— Défendant Pabty Mat Take Bbnepit of the Feaud. 

The stociilioldtirs of a corporation may enjoy a benefit that has arisen out 
of an act donc by their officera in the eiïort to defraud them. 

4. Samb — Pkactice — Parties. 

It is not essential, in a suit brought by a corporation against one who retains 
its property througli iheinvalid coutractof its offlcers, that such offlcers bemade 
individual parties in the bill. 

On Demurrer to Complaint. 

Stewart é Herrin, for complainant. 

Van Clief é Gear, for défendant. 

Before Sawyer and Sabin, JJ. 

Sabin, J., {orally.) In this suit a demurrer to the bill has been fiîed. 
The grounds of demurrer are : First, that the bill does not state facts 
BuiScient to constitute a cause of action; and, second, that Cbapman 
and Sayre are necessary parties to the bill. 

I shall not attempt an extended review of the case, as I do not 
deem it necessary, nor bave I so thoroughiy eollated the facts in the 
case as I sbould désire, were I to attempt to review it upon ail the 
points raised. But it seems to us that the considérations which I am 
about to submit are controlling in the matter ; and, if so, the demurrer 
upon both points must be overruled. 

The bill sets out that in 187G the défendant, Baker, entered into a 
certain contract, "A," with the Pioneer Mining Company, the prede- 
cessor in interest of plaintiff in this suit. This contract was for the 
purpose of securing the payment to Baker of an acknowledged indebt- 
edness due him from said eompany, as provided therein. In case 
this indebtedness was not paid within three years from the date of 
Baid contract, Baker was entitled to take possession of the property 
and mines of the eompany, work the mines, and from the net pro- 
ceeds thereof pay himself the amount due him, with expenses, and a 
reasonable compensation for his services. Subséquent to that con- 
tract, another contract, "B," was entered into between Baker and W. 

5. Cbapman, then président of said Pioneer Mining Company. This 
contract was madè, as alleged in the bill, for the benefit of said eompany, 
and, taken in connection with contract "A," there can be little, if any, 
floubt on this point. It was virtually in aid of contract "A." Its 
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object was tlie same, — the payment of this very indebtedness of the 
Company to Baker, and also the indebtedness of the Pioneer Mining 
Company due to the Bank of La Porte, and also the debtof the Com- 
pany tothe California Powder Works, nearly $20,000 due tothe last- 
named parties. Now, it will be observed that the sole object of this 
contract "A" was to pay an indebtedness of the company to Baker, 
and, as modified by contract "B," the indebtedness to the Bank of La 
Porte and the California Powder Works, in addition to the indebted- 
ness due Baker. Thèse debts paid, Baker had no further demand or 
claim upon this property. If it be assumed that Chapman, as prés- 
ident of the company, and Sayre, as one of the directors tbereof, in 
any of the contracta which they severelly or jointly entered into with 
Baker, acted solely in their individual capacity, in violation of their 
duties as directors of the Pioneer Mining Company and in dérogation 
of the rights of the stockholders of that company, it will be sufScient 
to say it was beyond their capacity as directors of that company to 
bind the company by such contracts; but if any benefits aecrued to 
the Pioneer Mining Company by virtue of any of those contracts the 
company is entitled to the benefits arising therefrom. But taking ail 
of the facts together, as alleged in the bill, no such presumption 
arises. They may bave been careless in the manner in which they 
executed thèse contracta, but nothing criminal or fraudaient appears 
therefrom. They were, ail of the time and in ail of thèse contracta 
which were made, contracting about and handling the property of the 
Pioneer Mining Company for the purpose of paying and discharging 
those debts. Certain sales were made upon judgments, and the same 
purpose and object runs through ail of those sales. They were per- 
mitted to be made, and were made, in the interest of the Pioneer 
Mining Company, and to save the property, if possible, for the com- 
pany, and to preA'ent its passing from its control. They were made 
pursuant to an understanding and agreement between Baker and the 
company, and for its benefit and not its ruin. Baker subsequently 
executed a mortgage upon this property to secure the payment of the 
judgment of the California Powder Works obtained against the Pio- 
neer Mining Company, but he executed it only upon and with the 
written consent of Chapman, and ail the time, in ail their transactions, 
it seems to me patent, not only that Baker so underatood it, but that 
Chapman and Sayre also understood that they were managing and 
handling this property for and on behalf of the Pioneer Mining Com- 
pany, and to save it for the company. Neither Baker nor Chapman 
nor Sayre ever assumed to contract in référence to this property upon 
any other basis tban that it was the property of the Pioneer Mining 
Company, and not the property of Chapman or Sayre, or both, and 
ail of the transactions between thèse parties, from first to last, had 
but one object, to-wit, the payment of the varions debts of the Pioneer 
Mining Company, due Baker and others. Baker ail the time knew 
that the property involved in thèse contracta and sales was the prop- 
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erty of the Pioneer Mining Company; that it did not belong to Chap- 
man and Sayre individually, or to either of them, and he knew their 
officiai relation to the Pioneer Mining Company. If, then, it be true, 
as alleged in the bill, that Baker has been fully paid, or bas been 
tendered the full amount due him, and for ■which this property was 
pledged to him, the Pioneer Mining Company, or its successor in 
interest, the plaintiff herein, is entitled to a surrender of the prop- 
erty. It was upon this very condition that he was given possession 
of the property, and under which he has held it and worked the mine. 
Ail that Baker has a right to demand is that his debt be paid. The 
bill allèges that Baker has taken from the mine suificient money to 
pay his debt; it also allèges that he refuses to aecount for the moneys 
taken from the mine ; and it also allèges a tender and demand — a 
tender of anything that may be due. If thèse matters set forth in 
the bill are true, and of course we take the bill as true, it seems to us 
very plain that Baker, having received from the company, after going 
into possession of the property, ail that is due him, ought to, and 
must, surrender the property to the company or its successor in in- 
terest. 

I may observe that in the contract made Deoember 20, 1878, be- 
tween Chapman and Sayre and Baker, Baker expressly agreed that 
he would not sell or incumber the mine. The contract provides for 
the rédemption of the property when the debt is paid. In 1882 Baker 
extended the time for the rédemption of the property. Now, if thèse 
things demonstrate anything, it appears clear to my mind that Baker, 
in each and every one of thèse transactions, and Chapman and Sayre 
also, considered that he, Baker, merely held this property as a pledge 
to be handled by him to pay himself his indebtedness; and if he has 
been paid he ought to surrender the property to the owners. 

This is ail as to the first point of the demurrer. 

As to the second point raised, that Chapman and Sayre should be 
made parties to the bill, whatever Chapman and Sayre may bave 
done in and about this property and in making thèse contracts, they 
acted, in their officiai eapacity, for and on behalf of the Pioneer Min- 
ing Company. It is possible, and I believe it is true, that they signed 
Bome of thèse contracts individually, and not in their officiai eapacity; 
and it might seem, viewing the contracts alone, and not in connection 
with ali of the facts set forth in the bill, that they were of a personal 
nature. As I observed before, if they sought to do anything in dero- 
galion of their duties as trustées and directors of the company, to 
that extent their contracts might be held void; but, to the extent to 
which their acts and contracts were bénéficiai to the company, the 
company would hâve a right to the enjoyment of such benefit. AU 
of the contracts which they at any time made were made in regard to 
the property of the company. They did not assume to own any of 
the property themselves. They were merely stockholders and direct- 
ors in the Pioneer company, which fact Baker well knew. If Chap- 
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man and Sayre are now stockholdera in the company, they will, by 
this action, be benefited to tbe estent of their interest in the com- 
pany, whatever the interest may be. If they are not stockholders, 
they hâve no interest in the matter, one way or the other. It is 
barely possible that they might bave been joined as proper parties, 
though I do not see that point clearly ; but I do not think that in any 
sensé they are necessary parties to the bill as made. There is no 
relief demanded against them, There is nothing demanded of them, 
one way or the other. They merely appear in this case as actors in 
the contracts and matters set forth in the bill. Their actions in the 
varions matters Set forth are those of directors of the company, and 
no claim or demand is made against either of them. We therefore 
think that, even if, under any construction, they might be proper 
parties to the bill, they certainly are not, from anything disclosed 
upon the face of the bill, necessary parties thereto. 

The demurrer, therefore, is overruled upon both points. 

Sawîee, J., [orally, concurring.) I désire to make an observation 
or two in addition to what bas been said by my associate. There is 
some point made and a considérable argument had on the fact that 
there was no valid cônvéyance from the Pioneer Mining Company to 
Baker. Thèse parties, Chapnian and Sayre, so far as appears, were 
not authorized to convey, and they did not attempt to convey, to 
Baker. There does not purport to be any conveyance from them to 
Baker. The légal title, which became vested in Baker, did not pass 
through thatchannel, but through a purchase at a sheriff's sale under 
the judgment in favor of the California Powder Works, instead of 
another decree of foreclosure in favor of Baker for $100,000, as it 
seems to hâve been at first contemplated. But the sale and purchase 
were made in pursuance of an express agreement and understanding 
that the mine and other property of the Pioneer Mining Company 
should be redeemed upon terms expressed in the agreement. The 
reault of the varions agreements, in substance, was that Baker should 
purchase the property in question at the sheriff's sale under tlje pow- 
der Works judgment; should hâve possession, work, and develop the 
mine, pay ail the necessary expenses, together with a reasonable 
compensation for his own services, and pay the amount of bis own 
claim against the company, the powder works judgment, and ail 
other indebtedness of the Pioneer Mining Company specified in the 
agreement, within a designated time, out of the proceeds of the mine ; 
and when this should be aceomplished, or when the sums provided 
for should be otherwise paid, on behalf of the Pioneer company, the 
property remaining should be restored to said company, or to said 
Chapman and Sayre. The time within which this was to be donc, 
BO as to prevent the title becoming absolute, was limited. The sale 
took place and the purchase was made by Baker under the powder 
Works judgment, and the title vested in pursuance of the agreement, 
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and upon the conditions indicated in it. The fact that the légal title 
of the corporation vested in Baker through a sale on the judgment, 
instead of a conveyance by the company, under the circumstances, 
cannot affect the question involved or the rights of the parties. The 
sheriff's sale is merely the channel through which the légal title 
passed, but the sale took place, and the title, nevertheless, passed in 
pursuance of the agreement and subject to its conditions. We must 
présume that if this agreement had not been made other arrange- 
ments would hâve been made to avert a forced sale on the judgment. 
The company, at least, had a right to make other arrangements. It 
cannot be presumed that productive mining property of the value, as 
alleged and admitted by the demurrer, of half a million dollars, 
would hâve been allowed to be sacrificed for the indebtedness pro- 
vided for in the agreement, of, say, $150,000. The title passed by 
virtue of the sheriS's sale, which was made in pursuance of, and in 
subordination to, the understanding between the parties, and subject 
to the prescribed conditions that the property should be held and 
worked until the designated moneys due should be paid, either by the 
company or Chapman and Sayre themselves, or satisfied out of the 
proceeds of the mine and property sold. There are subséquent sup- 
plementary agreements, whereby Baker extended the time for the 
perfoi-mance of the prescribed conditions upon which the title should 
be restored. The title in Baker was not to beoome absolute, except 
upon a failure in the performance of the prescribed conditions to 
secure payment of the demanda provided for. Though not called a 
defeasance, and not a defeasance in form, the conditions of the sev- 
eral agreements are substantially in the nature of a defeasance, giv- 
ing and continuing a right of rédemption, for the benefit of the Pio- 
neer company. Or the instruments may be regarded, in substance, 
as déclarations of the trusts, upon which the title vested under the 
Bheriff's sale. The corporation was the owner of the property sold, 
and the first contracts were, in form, made in his name. The corpo- 
ration was recognized in ail subséquent agreements as owner of the 
property, and it was the corporation's indebtedness that was to be paid 
out of the property. The transaction was intended to secure Baker 
for the moneys due him, and such other expenses and indebtedness 
as he should pay or should accrue in pursuance of the agreements 
made. The transaction was, in substance, either a mortgage, pledge, 
or trust, to enable Baker to satisfy the debts of the Pioneer company 
provided for out of the property sold, — out of its own property. The 
whole transactions set out in the bill were transactions relating solely 
to the property and the indebtedness of the Pioneer Mining Com- 
pany. It is manifest, in the nature of things, from the facts alleged, 
that thèse transactions, on one side, were intended to be for and on 
account of the corporation. Whether we call the sale and convey- 
ance in pursuance of it, under the circumstances set out in the bill, 
technically, a mortgage, a pledge, a trust, or by any other name, the 
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facts alleged are such as entitle the complainant to relief upon the 
face of the bill. Whatever teehnieal name may be given to the trans- 
action, it was intended to put the title of the mine and property of 
the corporation in the hands of Baker, for the purpose of worldng 
and developing the mine, paying the expenses and designated indebt- 
edness of the corporation, and compensation for bis own services, out 
of the proceeds; and when this should be accomplished, or when tbe 
money and expenses provided for should be otherwise paid, to restore 
the property remaining to the Pioneer Mining Company. 

It is alleged in the bill that those moneysso intended, andsecured 
to be paid, bave ail been paid out of the proceeds of the mine. If 
not, that the complainant bas offered to pay, and that it is now ready 
to pay, any balance that may be found due on an accounting. If 
thèse allégations are true, and the demurrer admits their truth, then 
the indebtedness of the Pioneer Mining Company, contemplated, bas 
been paid out of the proceeds of the property of this company, and 
not out of the property of Chapman and Sayre, or of either of them ; 
and the complainant, the suecessor in interest of the Pioneer Mining 
Company, is entitled to a reconveyance of the mine and other prop- 
erty sold under the judgment mentioned ; and if the défendant refuses 
to reconvey, then, clearly, it seems to me, it is entitled to the relief 
prayed in the bill. 

On the other point, that Chapman and Bayre are indispensable 
parties to the bill, I do not know what the pleadings and proceedings 
may develop in the subséquent stages of the case, but there is nothing 
on the face of the bill, as it now stands, to show that Chapman and 
Sayre are indispensable or necessary parties to the bill. No relief 
is asked against them, and it does not appear that they personally 
claim any interest in their own behalf either against the complainant 
or the défendant. The court can order them to be brought in at 
any time when it appears that the rights of the présent parties to 
the bill cannot be fuUy and finally determined without their présence. 
They would, perhaps, be proper parties, but there is nothing disclosed 
on the face of the bill as it now stands to render it necessary to make 
them parties. As before stated, the agreements first set out were 
made in the name of the corporation. The subséquent agreements 
in the names of Chapman and Sayre, in form, ail recognize the title 
of the property as being in the corporation, and ail the agreements 
and proceedings relate exclusively to the property and the indebted- 
ness of the corporation, and are intended to facilitate the payment of 
the indebtedness of the corporation out of its own property. Chap- 
man and Sayre were, in fact, two out of the three trustées, and they 
owned ail the stock except one forty-eighth part. According to the 
allégations of the bill, the indebtedness of the corporation had been 
paid out of the proceeds of the working of the productive mine, owned 
by the corporation, subject only to the incumbrances indicated, in 
pursuance of the terms of the various agreements, and of the trusts 
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thereby împosed on Baker; and the property remaining, after satisfy- 
ing the demanda provided for, is, in equity, the property of complain- 
ant. But had Chapman and Sayre redeemed with their own money, 
in pursuanceof the terms of their several agreements, the corporation 
would doubtiess hâve been entitled to take the property upon payment 
of their advances. They were trustées for the corporation, and would 
not be permitted to take advantage of their own position as such to 
obtain a title to the property as against the corporation, in violation 
of their trusts, through the triinsaotions set out. 
I concur in the order overruling the demurrer. 



Owens and another v. Ohio Cent. E. Co. 

Central Tbust Co. of New York v. Ohio Cent. E. Co. 

[Circuit Court, D. West Virginia. 1884.) 

1. JcRiSDiCTiON— Sbkvicb OF PnOCKSS. 

The jurisdiotion of a court attaches upon the service of process, and the 
court whose process is flrst served upon the défendant will retain the cause. 

2. Samk — PossBssioîî OF Property in Controvkbst, 

A court, having gnined prior jurisdiotion of a cause by the service of its pro- 
cess, iâ not deprived of its jurisdiclion by reason of the actual seizure of tlie 
property in controversy by the otiicer of a court having concurrent jurisdio- 
tion. 

3. Bame— Whkrb .Jurisdiction Attaches. 

ïhe jurisdiotion of a court of the United Statps to wliich a cause ha? bf.en re- 
moved from a state court relates bacli to tlie time of the original service of pro- 
cess. 

4. Bame— Administuation of Trust Estate. 

The court first gaining jurisdiction of a part of a trust estate is entitled to 
administer the whole, even though some portion of the property lies within 
the domain of another court. 

5. Trustées — Refusal to Sue— Action sr Cestot que Trust. 

When the trustées of a niortgage deed, executed for the senurity of bond- 
holders. refuse to institute proceedings to enforce the security, the bondholders 
themselves are entitled to prosecute a suit for that purpose. 

In Equity. 

75. L. Andrews and T. L. Brown, for complainants. 

Sioayne, Sivayne à Ilays, for défendant. 

Jackson, J. On the twenty-eighth day of September, 1883, Nel- 
son Eobinson filed his pétition in the court of common pleas for Lu- 
cas county, Ohio, making the Ohio Central Bailroad Company and 
the Central Trust Company of New York défendants, in which péti- 
tion, ajnong other things, he prayed for the appointment of a receiver 
for the railroad company whose, lines ran from the city of Toledo, in 
the state of Ohio, to the city of Charleston, in the state of West Vir- 
ginia, upon whioh day John E. Martin was appointed receiver of the 
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entire line of the Ohio Central Railroad; that on the third day of 
October, 1883, the same bill that was filed in the court of common 
pleas in Lucas county, in the state of Ohio, was filed in the circuit 
court of Mason county, in the state of West Virginia, and John E . 
Martin, by the order of that court, on that day was appointed receiver. 
On the sixteenth day of October, 1883, Mead & Johnson filed in the 
circuit court of the United States for the Southern district of Ohio, a 
bill for the foreclosure. of the river division mortgage of the Ohio 
Central Eailroad, on which process was sued out and service had on 
the twenty-third day of October, 1883, and on the seventh day of 
November following this bill was dismissed. On the twentieth day 
of October, 1883, Owens & Johnson filed in the same court a bill for 
the same purpose, upon which process was issued and service had 
thereou on the twenty-sixth day of October, 1883. On the thirtieth 
day of October, 1883, the Central Trust Company of New York, in the 
same court, filed a bill for the same purpose, to which the appearance 
of the railroad company was entered. On the thirty-first day of Oc- 
tober, 1883, Martin was appointed temporary receiver under the last 
bill. On the twenty-second day of October, 1883, Owens & Johnson 
filed in this court their bill of eomplaint on behalf of themselves, and 
as the représentatives of the first mortgage river division bondholders 
of the Ohio Central Eailroad Company, invoking its power to enforce 
the mortgage, and asking for the appointment of a receiver. Process 
was sued out thereon and service had on the défendants on the 
twenty-fifth day of the same month, and the motion for the appoint- 
ment of a receiver was entered, and by order of the court set down 
for hearing on the twentieth day of November following; upon the 
hearing of which motion and at that time the Central Trust Company 
of New York filed their bill, claiming the right, as trustée in the first 
mortgage and other subséquent mortgages, to control the proceedings 
for the foreclosure of the mortgages and the appointment of a re- 
ceiver. The two cases were heard together, and Thomas E. Sharp 
was appointed receiver of that portion of the road lying in this cir- 
cuit. 

Upon this state of facts the complainants in this suit move for an 
order extending the jurisdiction of Eeceiver Sharp over that portion 
of the road in the Sixth circuit lying between the Ohio river and 
Corning, in the state of Ohio. As a portion of this railroad is found 
lying in both circuits, the first question that présents itself for con- 
sidération is, which court first obtained jurisdiction over the subjeot- 
matter in controversy ? And in this connection we will first con- 
sider the question of jurisdiction arising upon the proceedings had 
in the fédéral tribunals. As we hâve before seen, Owens & Johnson 
filed their bill in the Sixth circuit on the twentieth day of October, 
1883, and în this circuit on the twenty-second day of October, 1883. 
Under the bill filed in this circuit process was sued out, and service 
had the day before service was had in the Sixth circuit. Net only 
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was thîs true, but there was an absolute soîzure of "tbe res" under th i 
proceedings in this court, while, under the bill filed in the Sixth cir- 
cuit, there was no seizure. It will be observed that every step nec- 
essary to complète the jurisdiction of this court was taken before 
IDroeess was served on the défendant oompany under the bill filed in 
the Sixth circuit. But it is claimed that the filingof the bill first in 
the Sixth circuit, which in this proeeeding is the commencement of 
the suit, confers jurisdiction. This of necessity cannot be so. Other 
necessary steps must be taken to bring the parties before the court, 
before a complète jurisdiction is acquired. Until that is dons, the 
court could make no order that would afïect the rights of a party. 
The usual mode is by service of process. It may be, and in some 
cases is, done by an order of the court directinga seizure of the prop- 
evty, when some urgent necessity requires it, before service is had. 
In this case no such order was made, and we must therefore look to 
the service of process to ascertftin which court first acquired jurisdic- 
tion. It is true that process was sued out first under the bill filed in 
the Sixth circuit, but service of process was first had under the one 
filed in this circuit. We therefore conclude that, as between thèse 
proceedings, the process of this court being first served on the défend- 
ant company, it gave this court fuU, complète, and prior jurisdiction 
over it, and the right to grant the relief prayed for in the bill. Union 
Mut. L. Ins. Go. v. Univ. of Chicago, 6 Fbd. Kep. 443 ; liigqs v. John- 
son Co. 6 Wall. 196. 

It isnot contended that any seizure of "the res" was ever made un- 
der either of the bills of the bondholders âled in the Sixth circuit. 
On the contrary, it was stated on the hearing of the motion for a re- 
ceiver in this court, and not denied, but in fact conceded, that the 
court in the Sixth circuit refused the motion for a receiver either 
under the bill filed by Mead & Johnson on the sixteenth day of Octo- 
ber, or under the bill filed by Owens & Johnson on the twentieth day 
of October, (now the complainants in this court,) upon the distinct 
ground that no suflQcient showing had been made that the trustée, the 
Central Trust Company, had declined to act. For this reason the 
court in that circuit not only refused an order of publication against 
other necessary défendants, but declined to grant any relief prayed for in 
either bill against the défendant company, the légal effect of which 
was to discontinue further proceedings under both bills. That this 
was the position of the court is apparent, for the reason that shortly 
after the trustée, thé Central Trust Company, filed its bill before it, hav- 
ing the same object in view, to which the défendant company imme- 
diately àppeared, a receiver was appointed under it without regard 
to either of the preeeding bills, both of which, as we are advised, were 
afterwards dismissed. ;: ! 

In tl^ebill filéd in this court it was distinctly alleged, and established 
by proof, that one of the complainants had requested the trustée in the 
first mortgage, the Central Trust Company, to bring a, sait of foreçlos- 
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lire on that mortgage, and the trustée refused to take any step or to 
exercise any of the discretionary powers for that purpose. It is now 
the settled law that whenever a trustée neglects or refuses to ineti- 
tute proceedings for the protection of bondholders secured by a mort- 
gage, that the bondholders themselves may begin proceedings for that 
purpose. This was done by the présent complainants on behalf of 
themselves and other bondholders, and the case being first fuUy ma- 
tured in this court, by reason of that fact, the court in this circuit 
first took eognizance of the subject-matter in controversy, acquiring 
full and complète jurisdiction over it, and as an incident to that ju- 
risdiction has possession and control over any property, which may be 
the subject-matter of the dispute, to the end of the litigation. Union 
Trust Go. T. Rockford, etc., B. Co. 6 Biss. 197 ; Riggs v. Johnson Co. Q 
Wall. 187. 

It is claimed that Martin, having been appointed receiver on the 
thirty-first day of October, under the bill filed by the Central Trust 
Company in the Sixth circuit, and that he having seized and taken act- 
ual possession and control of the défendant company 's property prior 
to the appointment of Sharp under the order of this court, that the 
seizure by him of the road gave to that court prior jurisdiction over 
it in this proceeding. It will be observed that this proceeding in the 
Sixth circuit was instituted eight days after the proceedings in this 
court, and the service of process in this court was five days before serv- 
ice in that court. In this position we cannot concur. The jurisdiction 
of this court attached as soou as the bill was filed and process served, 
and the fact that an aetual seizure was made under the bill subsequently 
filed, and after process was served under a bill previously filed in this 
circuit, will not deprive this court of its jurisdiction. We think the 
rule of law laid down by the learned judge in the case just cited from 6 
Biss. is correct, and Ihat "theproper application of this rule does not 
require that the court which first takes jurisdiction of the case shall 
also first take, by its offioers, possession of the thing in controversy, if 
tangible and susceptible of seizure, for such a rule would only lead to 
unseemly haste on the part of its officer to get the manual posses- 
sion of the property. While the court first appealed to was investigating 
the rights of the respective parties, another court, acting with more 
haste, might by a seizure of the property make the first suit wholly 
unavailing. To avoid such a resuit, the broad rule is laid down that 
the court first invoked will not be interfered with by another court 
while the jurisdiction is retained." The jurisdiction thus acquired is 
exclusive, and it le the duty of ail other tribunals, both by law and 
eomity, not to interfère with it. Chief Justice Maeshall, in the case 
of Smith V. Mciver, 9 Wheat. 532, says "that in ail cases of concur- 
rent jurisdiction the court which first has possession of the subject 
must décide it." This rule the suprême court of the United States 
has approved in several subséquent cases, notably, Buck v. Colbath, 
3 Wall. 341; liiffgs v. Johnson Co. 6 Wall. 166. It must follow. from 
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th G application of thisrule, that under the bill filed by.the bondhold- 
ers in this court, that the jurisdiction thus acquired was prior to that 
ohtained by the court in the Sixth circuit, under the bill filed by the 
trustée, the Central Trust Company, and that, as a légal conséquence, 
the possession of "the res" was in law in the possession of this court 
to the extent of its jurisdiction, as to which we will speak hereafter. 
It further follows that the order appointing Martin receiver on the 
thirty-first of October, under the bill filed by the Central Trust Com- 
pany on the thirtieth of October, does not entitle him to the cus- 
tody or control of any portion of the property of the défendant Com- 
pany, as this court iirst acquired jurisdiction over it, and that, as a 
conséquence, ail of bis acts as such receiver, in pursuance of that or- 
der, over the Eiver Division, are a nullity, having been appointed 
solely under that bill, while the acts of Eeceiver Sharp, having been 
appointed by the court which first acquired jurisdiction over and lé- 
gal possession of the property, must be held to be légal and valid. 

Thus far we bave only considered the question of jurisdiction as 
presented by the proceedings originating in the fédéral tribunals. We 
corne now to consider it upon the proceedings begun and had in the 
state court, which it is conceded were had prior to any instituted in the 
fédéral courts. It appears that Nelson Eobinson filed bis bill on the 
twentiethday of September, 1883, in the court of common pleas for 
Lucas county, in the state of Ohio, asking for the foi-eclosure of the 
mortgage on the Ohio Central Eailroad Company, and the appointment 
of a receiver for that road; that the court exercised jurisdiction, and 
appointed John E. Martin receiver, and subsequently the case was 
removed to the circuit court of the United States for the Southern 
district of Ohio. It was claimed in the discussion of this case by the 
complainants, and scarcely controverted by the défendants, that the 
court of common pleas of Lucas county had no jurisdiction over the 
défendant company or its property under the statutes of Ohio, for 
the reason that the défendant company did not "réside" in the county, 
nor was any portion of the defendant's property covered by the mort- 
gage found in that county. This construction of the statutes of Ohio 
seems to bave been adopted by the court of the Sixth circuit in the 
appointment of its receiver, as Martin's appointment was made solely 
under the bill filed by the Central Trust Company. In this view of the 
construction of the statute of Ohio we not only concur, but conclude 
that the proceedings instituted in the court of common pleas of Lucas 
county were coram non judice, and therefore a nullity. But the case 
is very différent in the courts of the state of West Virginia. The same 
bill that was filed in the court of common pleas of Lucas county in 
the state of Ohio was filed in the circuit court of Mason county, in this 
state, on the third day of October, 1883, at which time the défendant 
company appeared to said bill, waived service of process, and John 
E. Martin was appointed receiver. On the twenty-ninth day of the 
same month the cause, was removed to this court and regularly dock- 
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eted therein. It is conceded that the circuit coure of Mason county 
had jurisdiction over the défendant company's property, and in this 
respect it was wholly unlike the case in the court of common pleas in 
Lucas county. It will be observed, then, that the state court in West 
Virginia acquired full and complète jurisdiction on the third day of 
October, 1883, the day the bill was hled, and that, by reason of its 
removal to this court, this eourt's jurisdiction relates back to that date, 
Under this proceeding this court acquired jurisdiction as of that date, 
which is prior to any légal proceeding instituted in the courts of Ohio, 
and the jurisdiction thus acquired is not only prior, but is complète 
and exclusive over the défendant company's property, Miller v. To- 
bin, 18 Fed. Kep, 609; Osgood v. lîailroad Co. 6 Biss. 330; Armstrong 
V, Mech. Nat. Bank, Id, 624; 12 Chi. Leg. N. 17<3; Bills v. Railroa'd 
Co. 13 Blatchf. 227. 

But one question remains unnoticed, and that is, can this court 
extend its jurisdiction over the défendant company's property be- 
yond its geographical or territorial jurisdiction. This is a trust 
estate, and must be administered as an entirety for the protection of 
ail concerned. It is well settled that the court that first takes juris- 
diction of a part of a trust estate has the légal right to administer 
upon the whole, It foUows that this court, having prior jurisdiction 
over that portion of the trust estate found in this circuit by reason 
of the jurisdiction thus acquired, has the right to administer upon 
that portion, of the trust estate lying between the Ohio river and 
Corning, Ohio, and an order will be entered extending the jurisdic- 
tion of Eeceiver Sharp over the entire property of the défendant 
Company to that place; and in the event he is obstructed by any one 
claiming to act as receiver by another tribunal, he is required and 
directed to file a motion before the United States circuit court for the 
Sixth circuit in Ohio, praying that court to vacate or so modify the 
order appointing Eeceiver Martin as it may be in conflict with the 
order of this court appointing him receiver, and extending his juris- 
diction to Corning, Ohio, 



Hay v. Alexandria & W. E Co. and others. 

[Oircuil Court E. D. Virginia. 1884.) 

3. Décision of State Court — Trust Deed — Defective Registratiotî. 

A railroad corporation exécutes a trust deed, giving préférence to one of its 
directors over other creditors, and this deed is aclsnowledged before, ànd cer- 
tified by, that director for registration, as a notary public. The court of high- 
eat resort of the state in which this deed is recorded pronounced that it does 
not croate a lien upon the property conveyed, bccause of its 'defective registra- 
tion. The yalidily of this registration is àfterwards assailed in a fédéral court, 
■which held that it would not reopen the question of registration and would 
treat tbe reg'ietration as null. 
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2. Bamh— MuiïiciPAii Bonds — Rights ov Ckuditors op Railtîoad Corporation. 

The charter of a city prohibits its councils from increttsirig its public debt 
unlesa authorlzed by two-thirda of its qualifled voters. A deed is executed by 
a railruad corporation aecuring bonds proposed to be issued, and the city guar- 
antees to the bondholders the payment of the bonds, without being authorized 
by a two-thirds vole, and afterwards, when the bonds mature, pays the bonds 
and becomes the hoider of them. In a subséquent litigation betweea tlie city 
and other lien creditors of the railroad corporation, the court of highest resort 
of the State in which the railroad lies and in which the railroad company is 
chartered, decrees that thedeed is a lien upon the railroad notwitlistanding the 
aforesaid inhibition in tlie city charter, in a still later litigation between lien 
creditors of the railroad corporation in a fédéral court, that court held that the 
décision of the state appellate court on this point was one that it was proper 
to follow, and, moreover, that althoughthe city might hâve contcsted ber lia- 
bility to pay the bonds, yet that subséquent lienholders were in no condition 
to make such a conlest, the debt being due, the lien being valid, and it being 
immaterial to them who gets the amount due. 

3. BaMK— JUHISDICTION — ASSIGNMENT OF JUDGMENTS IN STATE C!O0RT — OlTIZEN- 

6HIP OF Parties — Satisfaction of Judgments. 

Four state court judgments against a railroad corporation are assigned to 
Hay, a non-resident of the slate. The plaintifl's in two of them are non-resi- 
dents, and those in the two others are résidents. Thèse four judgments, after 
being assigned to Hay, are by him marked miisfied, for a considération which 
turns out to be null and void. An equity suit is brought by Hay in the fédéral 
court of that state to set aside the satisfactionsa.nA restore tbe liens of the OTig- 
inal judgments and decree was entered according to the prayer of the bill. In 
a subséquent créditer?' suit to settle liens and priorities, it was contended that 
this decree was détective for want of jurisdiction in the fédéral court to enter- 
tain the suit as to the two judgments that had been recovered by résidents, the 
second clause of section first of the judiciary act of 1875 denying jurisdiction 
of the suit of an assignée of a chose in action, where the assignor could not 
sue, held. that the saiisf a citions were marked on the judgments by Hay, on an 
implied undertaking of the railroad company to make tbe judgments good if 
the considération of marking them satisfied was null and void ; that this obli- 
gation was to Hay himsclf and was the real cause of action in the equity suit, 
and theiefore that the second clause of the act of 1875 did not apply. More- 
over, that in any event the controversies represeni ed by the two judgments be- 
tween citizens of dilïerent states gave jurisdiction of the suit in equity which 
comprehended the four judgments, and the fédéral court had a right to decree 
as to ail four judgments, unlessit had beenshown tbat the judgments had been 
assigned for the purpose of creating jurisdiction as prohibited by section 5 of 
the act of 1875. 

4. Bame — St.\.tb Statutb Kbeping Judoments Alive — Mbeger. 

The statute law of Virginia provides that judgments may be kept alive in 
the following manner: Execution may be issued within a year and scire fadas 
or action may be brought within 10 years; and where exécution issues within 
the year, other exécution may issue, or scire fadas or action be brought within 
10 years from the return-day where there is no return, or within 20 years from 
the return of an exécution where there is a return. Accordingly, on judgments 
obtained in 1860, on which exécution had been issued and returned within a 
year, actions were brought in 187» and newjudgmeni s obtained, and it was con- 
tended that the old judgments were merged in the new; that the liens of the 
old were lost, and that the liens of the new dated only from the dates of the 
new judgments, and took priority only as of the later dates. But the court 
held that whatever may be the law as to merger in other jurisdictions, yet if 
the methods prescrlbed by tlie statute law of a state for preserving judgments 
and their liens are pursued, the doctrines pf merger raust not be applied in that 
state in such mauner as to defeat tbe purpose of the law and to destroy priori- 
ties expressly intended to be preserved. 

In Equity. 

The Alexandria & Washington Eailroad Company extends from 
Alexandria to the south end of Long bridge, opposite Washington 
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city, on the Potomac river. It is less tban four miles long, but it is 
the important link which connects ail railroads north with ail rail- 
roads south of the Potomac river, which lie eaet of the Blue ridge 
mountains. The width of ground originally condemned for its con- 
struction was 50 feet. Its original traek was laid on the east side of 
this strip of land. It lies wholly in the county of Alexandria, Vir- 
ginia. The Company owning it was chartered on February 27, 185é. 
Acts Assembly Va. 1853-54, c. 63, p. 41. Its financial condition 
bas always been exceptionally feeble, and its alïairs and transactions 
hâve been the subject of varied and continued litigation in ail courts 
in which they were cognizable. On the nineteenth of April, 1855, 
this Company, having determined to issue bonds for raising money 
with which to build and equip its road; and the city of Washington 
having agreed to guarantee the payment of a portion of the bonds, 
the Company executed a trust deed conveying its franchises, road, 
and property to J. H. and A. T. Bradiey as trustées, for the purpose 
of securing the city in its guarantee. Owing to some imperfection in 
this deed a second one ratifying and confirming it was executed on 
the tenth of July, 1857, and recorded in the Alexandria county court 
on the twenty-third of July, 1857. The guarantee of the city of 
Washington was given by authority of an act of its board of alder- 
men and board of common council passed February 8, 1855, expressly 
conferring it. It is averred in the briefs of counsel that this acfc of 
the Washington councils was ultra vires, inasmueh as the charter of 
the city then in force, (that of May 17, 1848,) in its tenth section 
contains the following conditional provision : 

"The corporation shall not hâve power to increase the présent fiinded debt 
of the corporation either by borrowing money or otherwise, unless it shàll be 
agreed to do se by two-thirds of the légal voters of the said city at an annual 
élection." 

No such vote was ever taken. Some years after this guarantee 
was given, when the bonds matured for payment, the corporation of 
Washington paid them, principal and interest, and now holds them, 
having cancelled and eut out its own signature to the bonds. 

On the thirty-first of December, 1856, the Alexandria & Washing- 
ton Eailroad Company executed to I. L. Kinzer, as trustée, a trust 
deed conveying ail its works and property to secure a bond of some 
$15,000 to the holders thereof who were the firm in Alexandria of 
Fowle, Snowden & Co. This deed was recorded on the third of April, 
1857, nearly four months in advance of the Bradiey deed. It was 
acknowleged before and certified by William H. Fowle, as notary 
public, who was one of the directors of the eompany and a member 
of the firm of Fowle, Snowden & Co. Walter Lennox, hereafter to 
be meutioned, was also a director of the eompany and was présent 
at the exécution of the Kinzer deed. Both Fowle & Lennox, as well 
as Snowden, of Ibe firm of Fowle, Snowden & Co., had been directors 
of the eompany at, and cognizant of, the exécution of the previous 
v.20,no.l— 2 
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ûeeà of the company to the Bradleys for the benefit of the city of 
Washington. On the sixteenth of July, 1857, the company executed 
to Walter Lennox, as trustée, a deed conveying its railroad, fran- 
chises, property, rights, and privilèges in trust to secure thirty bonds 
of a thousand dollars each, with interest, to their holders. This deed 
was duly recorded on the twenty-fourth of July, 1857. None of the 
foregoing deeds conveyed the income of the Alexandria & Washing- 
ton Company from its road. A provision of the statute law of Vir- 
ginia respecting deeds, is as follows : 

"Every deed of trust conveying real estate shall be void as to creditors 
(vfith or without notice,) and subséquent purehasers for valuable considéra- 
tion v^ithout notice, luitil and except from the time it is duly admitted to 
record in the county or corporation wherein the property embraced in such 
contract may lie." Code 1873, u. 114, § 5, p. 89. 

At several dates, about the period of the exécution of thèse deeds, 
judgments were recorded in the circuit court of Alexandria county, 
(one Judgment in the county court of that county,) against the Alex- 
andria & Washington Eailroad Company, viz : One on the twenty- 
fifth of November, 1857, for $6,706.70; two on the twenty-seventh 
of May, 1859, for $437.17 and $2,410.87, the term of the court 
rendering thèse having commenced on the sixteenth of May, 1859 ; 
one on the ninth of February, 1858, for $1,243.64; one on the twenty- 
first of March, 1860, for $1,000; one on the twenty-first of Febru- 
ary, 1860, for $16,606.87; and a seventh on the twenty-first of Feb- 
ruary, 1860, for $2,260.04, — ail mth interest and costs. The two 
first named of thèse judgments were obtained by non-residents of 
Virginia, and the second and third of them, by résidents of Virginia. 
Thèse four first-named judgments were assigned as judgments, by 
the judgment creditors, to Alexander Hay, the complainant in this 
suit. In the three cases Jast named, the causes of action had been 
assigned to Hay before suit, and judgments had been obtained on 
them by Hay as assignée. Executions were taken out promptly on 
the first five of thèse judgments, and returns duly made on them. 
The other two were docketed, and so were some of the first five judg- 
ments, The first four of thèse judgments were marked "satisfled" 
on the thijrtieth of November, 1865, under written authority from 
Hay, dated November 23, 1859. 

Tiie statute law of Virginia provides, in respect to judgments, sub- 
stantially, that, — 

Sec. 6. "Every judgment for money rendered in this state against any per- 
son shall be a lien on ail the real estate of such person as of the date of such 
judgment; or, if rendered in court, as of the day o£ the commencement of 
the term at which it was rendered. " 

Except — 

Sec. 8. That "it shall not be a lien on real estate as againat a purchaser 
for valuable considération witliout notice, unless it be docketed on the judg- 
ment doeket of the county court of the county where the land lies, either 
within sixty days next after the date of such judgment, or fifteen days before 
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the conveyance of said estate to Buch purchaser." Code Va. 1873, c. 182, §§ 
6, 8, p. 1166. 

As this law stood in the period 1855 to 1860, the time mentioned 
in the last lines quoted was, " within a year next after the date of such 
judgment, or ninety days before the conveyance," etc. 

Section 9 of the same chapter provides : 

"The lien of a judgment may always be enforeed in a court of equity. If 
it appear to such court that the rents and profits of the real estate subject to 
the lien will not satisfy the judgment in ûve years, the court may decree the 
said estate, or any part thereof , to be sold, " etc. 

Section 12 pro vides that- — 

"On a judgment, exécution may be issued within a year, and a sdrefacîas 
or action may be brought wiihin ten years after the date of the judgment; 
and where exécution issues within the year, other exécution may be issued, 
or s, soire faoias or action may be brought within ten years from the return- 
day of an exécution on which there is no return of an offlcer, or within twenty 
years from the return of an exécution on which there is such return ; pro- 
vided, that in Computing time under this section, there shall, as to writs of 
scire fadas, be omitted from such computation, the time elapsed between the 
first day of January, 1869, and the passage of this act; [viz: March 28, 1871.] 

In 1875 Alexander Hay brought a suit in this, the United States 
circuit court for the Eastern district of Virginia, at Alexandria, on 
the equity side, setting out that the considération had failed, for which 
he marked as satisfied, the four first-named of bis judgments that 
bave heretofore been described ; and praying that the "satisfactions" 
on them should be set aside, and the judgments reinstated with ail 
liens attaining to them at the date of the satisfactions. This suit 
■went on until January, 1881, when a decree was rendered in con- 
formity with the prayer of the bill, from which no appeal has ever 
been taken. In the same year Hay brought a suit on the common- 
law side of this court, against the Alexandria & Washington Com- 
pany, based on the three last-named judgments in his favor which 
hâve heretofore been described, and recovered a verdict and judg- 
ment anew on the three old judgments. 

On the third of February, 1S64, the gênerai assembly of Virginia 
(that whiéh sat at Alexandria) incorporated the Alexandria & Fred- 
ericksburg Eailway Company, with authority to construct a railroad 
from Alexandria to the vicinity of Fredericksburg. Acts, 1863-64, 
c. 17, p. 20. That charter lapsed, but was revived by the gênerai 
assembly on the fourth of June, 1870, by an act which empowered 
the Company to extend its road to a point on the Potomac river be- 
tween Alexandria and Washington oity, or opposite Washington city, 
to connect with the bridge of any railroad company ohartered by con- 
greas, whose road passes, or shall pass, through the District of Col- 
umbia. Acts, 18G9-70, c. 145, p. 188. This act contained this pro- 
viso: "That, in the extension of said railway it shall in no way in- 
terfère with the chartered righta or franchises of any railroad extend- 
ing between Alexandria and Washington," etc. This act virtually 
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gave authority to the Alexandria & Predericksburg Company to run 
a road parallel with that of the Alexandria & Washington Company 
between Alexandria and the south end of the Long bridge. The Alex- 
andria & Fredericksburg Company soon acquired the property of the 
Alexandria & Washington Turnpike Company, whose turnpike road 
ruus alongside of the Alexandria & Washington Eailroad, its whole 
length. Instead of determining to lay its track wholly on the turn- 
pike road, the Alexandria & Fredericksburg Company instituted pro- 
ceedings, on the sixth of Pebruary, 1871, in the county court of Alex- 
andria county, for condemning to its use a strip of land 18|- feet in 
width, taken from the west sida of the 50-feet strip of the Alexandria 
& Washington Eailroad. Under thèse proceedings, which were vig- 
orously opposed by certain private persons and by James S. French, 
a stockholder in, and the former président of, the Alexandria & Wash- 
ington Eailroad Company, this 18|-feet strip of land was finally as- 
sessed by commissioners at the value of $407.81, the report of which 
was confirmed by the court by an order of June 2, 1873, and the 
amount assessed was paid into court by the Alexandria & Fredericks- 
burg Company. Thèse proceedings do not seem to hâve been resisted 
by the ofïicers of the Alexandria & Washington Eailroad Company, 
but were nevertheless strenuously resisted, and delayed for more than 
two years, as before stated. 

The statute law of Virginia provides that upon such Judgment aa 
that just described, confirming an assessment, the title to that part 
of the land for which such compensation is allowed, shall be abso- 
lutely vested in the company in fee-simple. Code 1873, c. 56, § 11, 
p. 538. The Alexandria & Predericksburg Company at once took 
possession of the strip of land referred to, and in due course of time 
laid down a steel rail track upon it at an original cost of $59,610.37. 
It may be added hère, that, after a considérable flood in the Potomac 
in the winter of 1881, repairs were put by this company on the whole 
oO-feet strip of land, inchiding the tracks of both companies, at an 
outiay of $11,913.89, and that it has also, since 1870, paid taxes 
upon this property of the two companies to the amount of $1,384.57. 

The proceedings of oondemnation which hâve been mentioned were 
made the subject of an appeal to the circuit court of Alexandria county, 
which terminated on May 23, 1879, in a deeree declaring the proceed- 
ings illégal, and, of course, invalidating the title of the Alexandria 
à Predericksburg Company to the 18J-feet strip of land on which it 
had constructed its road. The ground of this deeree of the circuit 
court was that the condemnation had been in violation of the proviso 
in the amended charter of the Alexandria & Predericksburg Com- 
pany, which has been quoted, prohibiting the Alexandria & Freder- 
icksburg Company from interfering with the chartered rights and 
franchises of the Alexandria & Washington Eailroad Company. A 
majority of the capital stock of the Alexandria & Washington Com- 
pany was acquired by the Pennsylvania Eailroad Company on the 
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twenty-third of Âpril, 1872. TBat company held a controlling inter- 
est in the Alexandria & Fredericksburg Company from the time it 
was organized. It also bas held a controlling interest in the Balti- 
more & Potomac Company, whose road extends from Baltimore to 
Washington, and through Washington to the southem end of the 
railroad bridge crossing the Potomac at Washington. The decree of 
the circuit court of Alexandria county invalidating the proceedings in 
the county court for the condemnation of the 18|-feet strip of land 
which bas been mentioned, was itself made the subjeot of an appeal 
to the suprême court of appeals of Virginia, which latter court, on the 
twenty-fourth of November, 1881, affirmed the decree of the circuit 
court, and finally invalidated the title of the Alexandria & Freder- 
icksburg Company to the strip of 18|- feet of land in controversy ; the 
Alexandria & Fredericksburg Company having held this strip of land 
for about nine years under color of title, and put improvements on 
it, as bas been stated, to the value of upwards of |70,000. The 
statute law of Virginia provides on this subject, substantially, that, 
where a jury shall be satisfied that a défendant against whom a decree 
or Judgment shall be rendered for land, made on the premises at a time 
when there was reason to believe the title good under which he was 
holding permanent and valuable improvements, they shall estimate 
in bis favor the value of sucb improvements as were so made before 
notice in writing of the title under which the plaintiff claims, not ex- 
ceeding the amount to which the value of the premises is actually 
increased therebj' at the time of the assessment. Code 1873, c. 432, 
§§ 1, 4, p. 964. Other sections provide that rents for five years are 
to be credited to the plaintiff, and for other adjustments. 

It is not shown that either the Bradleys, or Lennox, or Kinzer, or 
any of the beneficiaries of the deeds which they represent took any 
part in resisting the condemnation of the strip of land which was taken 
and improved by the Alexandria & Fredericksburg Company, or ever 
gave "notice in writing" to that company of the liens which they held 
on the Alexandria & Washington Eailroad, or made objection, or gave 
warning in any way against the construction of improvements upon 
the property which was subject to their liens. It is physically cer- 
tain, from the conspicuous site of the road in relation to the résidences 
of the trustées and a large portion of the beneficiaries in the deeds, 
that they must hâve had actnal personal notice of thèse improvements 
during ail the stages of their progress. In November, 1857, Kinzer, 
the trustée heretofore mentioned, advertised the property of the Alex- 
andria & Washington Railroad Company for sale in accordance with 
the terms of bis deed; and, on the thirtieth of that month, the com- 
pany presented a bill to the judge of the circuit court of Alexandria 
county, praying for an injonction against such sale, attacking the 
validity of the debt named in the deed, and averring that it was sub- 
séquent in dignity to the Bradley deed securing the city of Washing- 
ton. The Bradleys and city were made parties défendant, and so 
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were Lennox and James S. French, the président, individually, made 
défendants. On the third of April, the city of Washington filed a 
cross-bill in the same suit asking affirmative relief. On the twenty- 
iifth of May, 1859, the circuit court of Alexandria county made a de- 
cree in the suit thus described, containing, among others, the follow- 
iug clauses: 

"ïhe court doth adjudge, order, and decree that the certiflcate of acknowl- 
edgmeiit to the deed of trust from the Alexandria & Washington Railroad 
Company to I. Louis Kinzer, dated on the thirty-flrst of December, 1856, and 
filed iû this cause, not being in conformity with the statute of Virginia in 
such case made and provided, the said deed was illegally admitted to record, 
and that the said deed from the Alexander & Washington Bailroad Company 
to Joseph H. and Thomas A. Bradley, dated on the tenth day of July, 1857, 
and recorded on the twenty-third day of July, 1857, having been recorded 
according to law, created a lion in favor of said city of Washington upon the 
property and works of the said Alexandria & Washington Company, para- 
mount to the lien created bythe said deed of trust tothe said I. Louis Kinzer, 
etc. And the court doth further adjudge, order, and decree that the said 
Fowle, Snowden & Co. recover against the said Alexandria & Washington 
Company the sum of $16,481.35, with interest, costs," etc. 

The first day of the term, at which this decree was rendered, was 
the sixteenth of May, 1859. From this decree appeal was taken by 
Fowle, Snowden & Co., to the suprême court of Appeals of Virginia, in 
the pétition for which there were assigned, among others, as grounds 
of error; (1) that the Kinzer deed was properly admitted to record; 
(2) that the Bradley deeds were invalid, because there was no express 
provision of law authorizing Washington city to guarantee the Alex- 
andria & Washington Gompany's bonds ; (3) and that if the Kinzer 
deed had been improperly admitted to record yet it "was valid and 
created a lien, although it might be subordinate to other liens," and 
yet the court "nowhere affixed to this lien its rank in the order of 
priorities." It doesnot appear that exécution was ever taken out on 
this decree in favor of Fowle, Snowden & Co., rendered on the twenty- 
fiftb of May, 1859. 

The following are the amounts of the debts reported : 

Debt under the Bradley deed to the city of "Washington, - $154,340 

Debt under the Lennox deed to English creditors, - 102,092 

Debt due on the Hay judgments, .... 79,405 

Debt due Fowle, Snowden & Co., .... 22,785 
Claim of the Alexandria & Fredericksburg Railroad Company 

of $110,451, allowed bythe court at - - - - 59,610 

A creditor's bill was brought in this court to ascertain the debts 
of the Alexandria & Washington Company, and to settle the order and 
priorities of liens. The case was heard by Chief Justice Waite and 
Judge Hughes on the fourth and fifth of February, and is now de- 
cided as indicated by the following opinion delivered by Judge Hughes : 

Eppa Hunton and Francis Miller, for the city of Washington. 

John Selden, C. W. Wattles, and Léonard Marbury, for Lennox cred- 
itors. 
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Francis L. Smith and Wayne McVeigh, for the Alexandria & Fred- 
ericksburg Company, 

0. A. Cloughton, for Fowle, Snowden & Go, 

Hughes, J. The task of the court is to pass upon the relative pri- 
orities of the several deeds and judgments resting as liens upon the 
property of the Alexandria & Washington Eailroad Company, and as- 
certain the rights with référence to thèse liens of the Alexandria & 
Fredericksburg Eailroad Company in respect to its claim for better- 
ments. The priority of the lien of the Bradley deed over the Kinzer 
deed is resjudicata as between^he two; and, as the former deed an- 
tedates ail other liens by deed or judgment upon the property of the 
Company, it must hâve precedence over them ail, unless there be 
something in the objection, that the guarantee of the city of Washing- 
ton to the holders of the bonds of the railroad company wàs ultra 
■vires, as being in conflict with the tenth section of the city charter of 
1848. On this subject it may be remarked that there has been a 
direct adjudication by the court of highest resort in Virginia, where 
the property embraced in this deed lies, that notwithstanding this ob- 
jection, the Bradley deed is a lien upon the property of the Alexan- 
dria & Washington Company as of the twenty-third of July, 1857. 
It is true that this decree does not, in a technical sensé, oonclude 
those who were not parties to the suit in whioh it was rendered; but 
it carries ail the authority of a décision of the highest court of the 
state in which the land affected by it lies, upon a question directly 
raised before it. Independently of thèse considérations, it may be 
added that the mortgage secured the bonds and created a valid lien 
on the property. When the city took up thèse bonds this lien was 
not vacated. The cancellation of the city's signature on the bonds 
did not cancel the liability of the railroad company for their pay- 
ment. The city might hâve contested her liability on the bonds, but 
the subséquent lienholders are in no condition to oontest the title of 
the city to the bonds. It is a matter of no importance to them, 
whether the city gets the money, or some one else. The debt is still 
owing by the company, and the lien for its security is a valid one. 
So, the conclusion of the court is, that the Bradley deed is a first lien 
by deed or judgment upon the property of the Alexandria & Wash- 
ington Company, dating as of the twenty-third of July, 1857, for the 
debt it secures, as reported by Commissioner Fowler. 

The Lennox deed is really not disputed, and having been recorded 
on the twenty-fourth of July, 1857, antedates and ranks ail deeds 
and judgments, except the Bradley deed. It is true that Lennox, the 
trustée, had personal notice of the exécution ; but this notice to him 
cannot bind the bondholders whom he represents, who took the bonds 
without notice. For ail purposes of notice, the trust deed must, in 
this case, be treated as executed to the bondholders. 

The Hay judgments and the claim of Fowle, Snowden & Co., as this 
latter is represented by the Kinzer deed, and by the decree of the cir- 



24 FEDERAL EEPOETEE. 

cuit court of Alexandria county, rendered on the twenty-fifth of May, 
1859, must now be considered. Two of the Hay judgments antedated 
the decree; two of them were simultaneous with the decree, (the two 
judgments and the decree having taken effect as of the first day of 
the same term of the court which rendered ail of them, viz : the six- 
teenth of May, 1859;) and three of the judgments were subséquent 
to the decree. 

It will be necessary to consider the objections urged respeetively 
against the claim of Fowle, Snowden & Co., and the Hay judgments. 

First, of Fowle, Snowden & Co.'s claim. The circuit court of Al- 
exandria county, in a case in which that question was directly pre- 
sented before it, decided that the Kinzer deed was not legally recorded 
in pursuance of the registrationlaws of Virginia, and did not constitute 
a lien upon the property of the Alexandria & Washington Company. 
Appeal was taken by Fowle, Snowden & Co., to the court of appeals 
of Virginia ; the appellants in their pétition for the appeal assigning 
as a ground of error, that the court below pronounced the registration 
absolutely illégal, and not merely as it should hâve done, subordin- 
ate to the Bradley deed. The appellate court rendered a gênerai de- 
cree of affirmance, thereby establishing the validity and finality of 
the decree below. It is true that the judge who delivered the opinion 
discussed only the question whether Fowle, Snowden & Co. had no- 
tice of the previous exécution of the Bradley deed when they took the 
Kinzer deed, but the decree itself, which was the act of the whole court, 
affirmed the decree below generally, and made no such limitation of 
affirmance in its decree as the individual judge had doneof argument 
in his opinion. In a very récent case, that of Davis v. Beazley, 75 
Va. 491, the suprême court of appeals has put the matter at rest in 
this state by holding that the grantee or beneficiary in a deed is not 
allowed, as an officer, to take an acknowledgment of the deed by the 
grantor, with a view to its registration ; that the certificate of such 
acknowledgment is invalid, and hence a recordation of it based upon 
such certificate is without effect. We are therefore relieved of the 
necessity of considering whether this court, in an original case, would 
hold that a director of a corporation, which makes a trust deed pre- 
ferring himself over other creditors, is incompétent to take and cer- 
tify the acknowledgment of that deed for registration in the additional 
capacity of notary public; especially a deed which was agreed to be 
held for a time from registration. 

The debt of Fowle, Snowden & Co. therefore having no footing as 
a lien by virtue of the Kinzer deed, stands exclusively upon the de- 
cree of the twenty-seventh of May, 1859, establishing it. It is stated 
by opposing counsel that no exécution was ever taken ont on this de- 
cree. It does not seem to be pretended by any one that exécution 
was ever issued. The record does not show that it ever was. Not 
only hâve ten years elapsed since the decree, but 20 years. As to 
adverse lien creditors, the right to sue out a writ of scire facias upon 
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the decree is lost, and the right to bring an action upon it îs gone. 
What, then, is the statiis of the lien o£ the docree ? A Virginia text- 
writer of eminenee, Prof. Minor, lays it down that the lien of a judg- 
ment is suspended when the right to revive it by scire fanas or action 
is lost. 2 Minor, Inst. 272. And Mr. Barton, another text-writer, haa 
this passage, referring to the twelfth section of chapter 182, Code 1873 : 

"ïhe right to enforce the lien of a judgment, although the statute (in sec- 
tion 9) delares that it may always he enforoed in a court of equity, is confined 
to the time that an action may be brought, or stire fadas sued out thereon, 
and after that time the lien ceases to exist." See 1 Barton, Ch. Pr. 109. 

The debt of Fowle, Snowden & Co. is bottomed therefore on no 
lien, and is to be treated in this suit as an unsecured claim against 
which a plea of the statute of limitations bas not been interposed. 

Corning now to a considération of the Hay judgments. Four of 
them had been assigned to Ilay by the original plaintiffs after they 
had been recovered. The plaintiffs in two of the four suits were cit- 
izens of Massachusetts, and the judgments assigned were rendered 
respectively on the twenty-âfth of November, 1857, and on the ninth 
of February, 1858. The other two of thèse four judgments were re- 
covered by résidents of Virginia, and assigned to Hay, bearing date 
on the twenty-seventh of May, 1859, but taking effect as of the six- 
teenth of May, 1859. On thèse four judgments Hay brought an 
equity suit in this court in 1875, in which he prayed that the satia- 
f actions which he had caused to be marked on thèse judgments in 
1860 might be set aside, and the liens which had originally attached 
to the judgments might be restored^ Decree was obtained in this 
court in 1881. It is objected to the validity of the decree that this 
court had not jurisdiction as to two of the judgments, to entertain a 
suit brought by Hay on them, inasmuch as the second clause of sec- 
tion first of the judiciary act of 1865 (Bupp. Eev. St. p. 174, c. 137) 
déclares that the circuit courts of the United States shall not hâve 
cogniz'ance of suits brought by assignées of causes of action, where 
their assignors could not sue. Waiving the question whether the de- 
cree under considération can be assailed collaterally, it is to be re- 
marked, that the object of the equity suit brought by Hay in this 
court was to set aside "satisfactions" whinh had been marked upon 
the judgments at a time when they had become the property of Hay, 
The considération for which they had been so marked had proved 
null and void. The satisfactions had been executed on an implied 
promise of the company, to Hay himself, that if the considération' 
should fail, the company would make good the judgments. This ob- 
ligation, arising ex equo et hono, from the company to Hay himself, 
was the cause of action on which the equity suit was founded. It 
was a cause of action arising directly in favor of Hay, irrespeetively 
of the manner in which he had acquired this property, and the juris- 
diction of this court to entertain a suit by Hay, a non-resident, against 
the Alexaudria & Washington Company, a résident of Virginia, upon 
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thîs cause of action which had accrued to himself was complète. 
But even assuming, what is net true, that the original causes of ac- 
tion on which the judgments had been obtaiued in the state court 
were still the basis of the equity suit brought in this court, even in that 
case the jurisdiction of this court was good. Two of the judgments 
had been recovered by citizens of Massachusetts, the other two by 
citizens of Virginia. As to the first two, the jurisdiction was un- 
doubted. The owner of thèse brought the suit; and the only ques- 
tion is, whether he had â right to join in his suit two judgments 
against the same défendant which had been assigned to him with no 
purpose or intention of evading the jurisdiction of the state court. 
This question would seem to be settled by the first clause of the first 
section of the act of 1875, which provides in substance that the cir- 
cuit courts of the United States "shall hâve cognizance of ail suits, 
etc.; in which there shall be a controversy between citizens of différent 
states, etc." The controversy of Hay respecfcing the judgments as ta 
which the jurisdiction was undoubted, gave under this clause juris- 
diction of the suit which embraced two other controversies which were 
not between citizens of différent states. It is true that the clause of 
the act of 1876, on which this objection is based, would not authorize 
caiuses of controversy to be embraced in a suit which had been as- 
signed for the purpose of having them saed upon in a United States 
court. Section five of the same act forbids assignments for such a 
purpose ; but this very section, by forbidding the joining of causes of 
action assigned for this purpose, impliedly authorizes causes of ac- 
tion not assigned for such purpose to be so embraced. If a suit is 
found to embrace causes of action assigned for this purpose, the court 
will dismiss it as to such causes of action, retaining it as to the others, 
as was done by the suprême court of the United States in Inhab. of 
the Township of Bernards y. Stehbins, decided at the présent term and 
reported in 109 U. S. 341, and also in 3 Sup. Ct. Eep. 272. This 
principle has been frequently applied as to parties by the suprême 
court, in suits in which the court has held that though ail the plain- 
tiffs and ail the défendants marshaled on opposite sides of a cause, 
were not résidents of différent states, yet if there be a separable con- 
troversy between citizens of différent states, that fact may of itself 
give jurisdiction of the whole suit. If a separable controversy as to 
parties can bring a suit into a fédéral court, there would seem to be 
no reason why a separable controversy as to causes of action should 
not do so; except, indeed, in suits where a fraud upon jurisdiction 
is attempted, as eontemplated by section 5 of the actof 1875. Thèse 
four judgments having therefore been legally relieved of the "satis- 
factions" that were marked upon them, and thé liens which they cre- 
ated having been legally restored, must take rank as of the twenty- 
fifth of November, 1857, the ninth of February, 1858, and the six- 
teenth of May,. 1859, respectively; and must be given precedence 
over ihe debt of Fowle, Snowden & Co. 
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As to the objection that thèse four judgments, and the three others 
that were sued over in this court by Hay, and judgment anew ob- 
tained upon them in 1881, were merged in the new decree and judg- 
ment, it is to be remarked that one of the objects of section 12 of the 
182d ohapter of the Code of Virginia, in requiring judgments to be 
kept alive by scire facias, or new action, within 10 or 20 years, ac- 
cording as the issuing and return of exécutions on them might dé- 
termine, was to provide a means of keeping alive judgments and 
their liens ; and of quieting titles where judgment creditors slept too 
long on their rights. It is therefore a very strange preitension that 
the pursuit of the very remédies given by the state to keep alive 
judgments, and their liens, merges and extinguishes them. Although 
exécutions liad been taken out on the original judgments owned by 
Hay, much time had elapsed when his suits were brought upon them 
in this court in 1875. Doubtless the provisions of section 12 of the 
182d chapter of the Code suggested and induced those actions; and 
this court is unwilling to hold, in view of thèse statutory require- 
ments, that the plaintifï in those suits, by complying with those re- 
quirements, lost the very rights which he was seeking to perpetuate. 
Whatever may be the gênerai doctrine in other jurisdietions, as to 
the merger of one judgment into another, it cannot be so applied in 
"Virginia as to couvert the statutory provisions that hâve been alluded 
to into a delusion and a snare. Besides, it is to be observed, as to 
the four judgments which were the subject of the equity suit, that 
suit was brought, not to obtain a new judgment upon the old ones, 
but to strike from the old ones an inscription which rendered them 
practically valueless, and to restore to them their original force and 
attributes. The objecfc was the opposite of merging them, if that 
were the necessary effect of obtaining a new judgment on an old one. 
It was to place them in statu quo as of the dates on which they were 
originally recovered, divested of the satisfactions which had been im- 
providently put upon them. The doctrine of merger, therefore, what- 
ever it may be in ordinary cases, does not apply to thèse four judg- 
ments. 

Summing up what has been said, the several debts stand as to 
each other in the foUowing order : (1) the debt due the city of Wash- 
ington; (2) the bonds held under the Lennox deed; (3) the Hay 
judgments, seven in number; and (4) the unsecured claim of Fowle, 
Snowden & Co. 

It remains to be eonsidered how thèse several claims stand in re- 
spect to the claim for betterments put upon the western 18|- feet of 
the roadwayof the Alexandria & Washington Company while in pos- 
session of the Alexandria & Fredricksburg Railway Company under 
the proceedings taken in the county court of Alexandria coUnty. It 
is clear that this claim can only affect the western strip of roadway 
that has been mentioned; and the conditions prescribed by statute 
entitling the Alexandria & Fredricksburg Company to compensa- 
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tion for betterments seem to exist hère. It is true that there is a 
profuse ascription of fraud against this company in the briefs of ad- 
verse counsel ; but no proof bas been made in the évidence establish- 
ing that fraudaient means were used by the company to secure the 
condemnation of the ground in question, or to obtain control of the 
Alexandria & Washington Eailroad Company and its property. We 
hâve only to consider what and how allowance is to be made to this 
company for its betterments. The control of this road from Alexan- 
dria to the Long bridge must hâve been of much greater importance, 
and the use of it of much greater value, to the Alexandria & Fred- 
ricksburg Company, and its associate companies north and south, 
than could be measured by the pro rata receipts of net earnings in 
money, which accrued to it from that short section of road, especially 
if no account is taken of the five years' rent, which the Alexandria & 
Washington Company might be entitled to as a crédit under the 
statute of Virginia relating to betterments. It will be safe to assume 
that the Alexandria & Fredrioksburg Company's use and control of 
the road for 10 years hâve abundantly compensated it for ail outlays 
it may hâve made for repairs, taxes, and other incidental charges. 
Its original outlay of $59,610.07 in construeting the road-bed and 
track on the western strip is ail, therefore, that we thfnk ought to be 
allowed as a first lien on that strip to the Alexandria & Fredricksburg 
Company. As to the manner of providing that amount for this claim- 
ant, if it cannot be agreed by the parties in interest what proportion 
the value of this 18^ feet shall bear to that of the whole 50 feet of 
road, it must be referred to the master to détermine that proportion. 
The road must then be sold as a whole, and the purchase money be 
separated into two portions to represent respectively the proceeds of 
the sale of the old part and of the new, and the respective funds ap- 
plied as bas been indicated in this décision. 

Waite, C. J., concurs. 



Shively V, Weloh and others. 

(Uircuit Court, D. Oregon. April 21, 1884.) 

1. Décision of the Tide-Land Commissionbks. 

The comrajssioners under the aots of 1872 and 1874, to dispose of the state 
tide lands, were authorized to décide who was entitled, in certain cases, to be 

S referred as a purohaser thereof, and their détermination of the matter cannot 
e questioned elsewhere, except for an error of law or a fraud extrinsic and col- 
latéral to the contest, by which a f ull and fair hearing of the matter was pre- 
vented. 

2. Settlbr cndek the Donation Act. 

It does not appear that James Welch was ever a "settler," under the laws of 
the provisional government or the donation act, upon the donation patented to 
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John M. Shively and wife ; and if he was, upon his abandonment ot ail such 
claim thereto in 1860, and before he was entitled to the grant, his wife had no 
interest in it or the considération received theretor. 

3. CONVBTANCE TO OSB PbiîSON UPON A CONSIDERATION MoVTNG FROM ANOTHKE. 

in 1860 John M. Shively, in considération that James Welch abandoned hia 
claim to be a "settler" upon the former's donation claim, conveyed a certain 
portion thereof to said Welch, and a like portion, including blooks 5 and 13, in 
"Shively's Astoria," to his wife Nancy. Beld, that Nancy did not hold said 
bloolis under her husband, but the erantor, Shively, and therefore she was en- 
titled under the acts ot 1872 and 1874 (Sess. Laws, 129, 76) to purchase the tide 
land in front of said blocks, although her husband had quitclaimed the saine 
to Shively in 1850. 

Suit to Déclare the Défendants Trustées, and for a Conveyance. 

Frederick K. Strong, for plaintiff- 

E. C. Bronaugh, for défendants. 

Deadt, J. This suit was brought by the plaintiff, John M. Shively, 
to hâve the défendants, Nancy Welch, James W. Welch, Joseph N. 
Dolph, and W. W. Upton, declared to be the trustées of the plaintiff 
for certain tide lands conveyed to said Nancy by the coinmissioners 
for the sale of school lands, under and by virtue of the act of October 
28, 1872, (Sess. Laws, 129,) on August 28, 1876— the same being 
known as block 111, in front of shore block 13, in the town of As- 
toria, Oregon, and the west half of each of the blocks él, 46, and 
lé5, lying in front of the west half of block 5 in eaid town, and of 
the alleged value of more than $5,000. The cause was heard on a 
demurrer to the amended bill, from which latter it appears that in 
March, 1844, the plaintiff, John M. Shively, was a "settler," under the 
laws of the provisional government, on a tract of public land on the 
south bank, and near the mouth, of the Columbia river, containing 
640.56 acres, and laid off a town thereon, containing 121 blocks, di- 
vided into lots, and extending from ordinary high water to the south- 
ward, and commonly known as "Shively's Astoria;" and on April 
18, 1845, he bargained and sold, by an instrument in writing, to James 
Welch the undivided one-half of said land and blocks, except about 
20 lots; that prior to March 13, 1850, the plaintiff, with the consent 
of Welch, laid off additional blocks, numbered from 122 to 150, both 
inclusive, the same being situate almost wholly in front of said tract 
of land, and between ordinary high and low water mark ; and on said 
day said Shively and Welch divided the premises, so far as surveyed 
into blocks, between them, and by their deeds quitclaimed the same 
to each other; that upon the passage of the donation act (September 
27, 1850, 9 St. 497) the plaintiff became and was a qualified married 
"settler" on said land under said act, and had been such settler for 
more than four years prior thereto, to the knowledge of said Welch, 
who, nevertheless, now disputed the plaintiff's right to hold said land 
as a donation under said act, by reason of the premises ; and for the 
purpose of settling said dispute, on February 18, 1860, the plaintiff 
and his -wife, Susan L., in pursnance of an arrangement with said 
Welch to that effect, conveyed by deed, with a gênerai warranty, to 
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the latter àrid his wife, Nancy, each, one-fourth of the unplatted por- 
tion of said donation, aud certain of the blocks aforesaid, in number 
about one-fourth of the whole number surveyed; that the convey- 
ance to said Nancy inchjded the blocks 5 and 13 aforesaid, and was 
made to her at the request of her husband, and upon the considéra- 
tion, and for the purposes aforesaid, and not otherwise; and there- 
upon said Weleh ceased and withdrew his opposition to the plaintiff's 
claim to the premises as a donee under the donation act, and there- 
a,fter, on January 24, 1866, a patent was duly issued thereunder, con- 
veying the east half of the donation to the plaintiff, and the west half 
to his wife, Susan L. ; that blocks 111 and 145 are wholly below or- 
dinary high tide, and were represented on the map of "Shively's As- 
toria" as being each 300 feet square, bounded on ail sides by streets, 
and were included in the quitclaim of March 13, 1850, made by Welch 
to the plaintiff, and said block 111 is immediately in front and north 
of the shore block 13, in the west half of said donation, from which it 
is separated on said map by Wall street, while block 145 is immedi- 
ately in front and north of shore block 5, in the east half of said do- 
nation, from which it is separated on the map by Hemlock street ; 
that both Wall and Hemlock streets are now below ordinary high 
water mark, and block 13 is more than one-fourth, and block 5 nearly 
one-sixth below said Une; but in 1856, at the date of the officiai sur- 
vey of the Shively donation, a small portion of the west end of Wall 
street was above the meander line, while such line ran diagonally 
through the whole length of Hemlock street, in front of block 5, so as 
to leave about three-fourths of the same above said line, and about 
one-iifth of block 13 was below said line. 

On March 7, 1881, the plaintiff and wife conveyed the latter's half 
of the donation, with certain exceptions not material to this case, to 
Milton EUiott, and on the day foUowing he conveyed the same to the 
plaintiff. On September 3, 1875, Nancy Welch applied to the com- 
missioners of the state for the sale of school lands to purchase the 
tide lands lying in front of blocks 5 and 13, under the state act of 
October 28, 1872, "to provide for the sale of tide and overflowed 
lands on the sea and shore coast," (Sess. Laws, 129,) and the act of 
October 29, 1874, (Sess. Laws, 76,) amendatory thereof, as the owner 
of said blocks, and represented that said tide land was not held by 
any person claiming by, through, or under her, or any one through 
whom she elaimed, which représentation the bill allèges to bave been 
false to the knowledge of the party making it, who then knew, as it 
is alleged, that the plaintiff was the "équitable owner" of the prop- 
erty, and entitled to purchase the same from the state, and that about 
August 28, 1876, she obtained from said commissioners a conveyance 
of the tide land in front of block 13 and the west half of block 5, 
ineluding block 111 and the west half of block 145, while the plain- 
tiff, at the date of both said application and conveyance was an 
applicant, in due form of law, for the purchase of said tide lands, 
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and was the only person entitled to purchase the same under saïd 
act. On October 19, 1876^ the défendants James Welch, Joseph N. 
Dolph, and W. W. Upton, procured a conveyance from said Nancy 
Welch of an undivided one-fourth of said tide lands; and it is alleged 
that the "title" of said Nancy is "fraudaient and void," as against 
the plaintiff, and that the conveyance to her co-defendants was made 
without considération, and received by them with full knowledge of 
the premises. 

The défendants for cause of demurrer to the amended bill, among 
others, allège: (1) That the question of who was entitled to the con- 
veyance from the state was determined by the oommissioners, and 
their décision, in the absence of fraud, cannot be reviewed by the 
court; (2) that Nancy took the land and blocks conveyed to her by 
the plaintiff "free from any contracts of her husband eoneerning the 
appurtenances or riparian rights belonging to said land;" and (3) 
that there is no equity in the bill. 

The location of blocks 41 and 46 is not definitely shown by the bill, 
bilt it may be gathered therefrom that they are in front of block 5 and 
beyond block 145, in which case they are in deep water, and below 
the line of ordinary low tide, and therefore not tide lands. Besides, 
it appears from the bill that block 41 is in the deed of February 16, 
1860, exeeuted by the plaintiff and wife to Nancy Welch, with war- 
rantyi which estops the plaintiff from now claiming any right or in- 
terest therein as against said Nancy. This being bo, counsel for the 
plaintiff consents that the bill may be considered dismissed as to thèse 
two blocks. 

The act of 1872, under which Nancy Welch purehased the tide 
land in question, provides that the owner of any land fronting on or 
bounded by the shore of any "bay, harbor, or inlet on the sea-coast" 
of Oregon, shall bave the right to purchase from the state ail the tide 
land belonging thereunto in front of such owner. Section 1. The 
oommissioners for the sale of school lands — the governor, treasurer, 
and secretary of state — are authorized tosell such lands to the owner 
of the land that abuts or fronts thereon, on proof of such ownership, 
(sections 2, 3;) and if the application to purchase is not made by 
the owner within 12 months from the passage of the act, then such 
tide land may be purehased by any citizen or résident of Oregon. 
Section 5. By the amendment of 1874, section 1 was extended to 
tide lands on ri vers and their baya in which the tide ebbs and flows," 
excluding the Wallamet, "the tide and overiiowed lands" on which 
were thereby directly granted to the ownersof the adjacent property; 
and section 5 was amended so as to allow the adjacent owner three 
years from the passage of the act within ivhich to apply for the pur- 
chase of tide lands, and to provide that upon an application to pur- 
chase by any one other thau the owner of the adjacent land or bis 
grantee, notice thereof shall be given to such owner or grantee, and 
to any person in the possession of such tide lands or the improver of 
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the same, who shall hâve 60 days after service of such notice to 
make application for the purchase of such lands, which application 
shall hâve préférence over ail others; and ail applications to pur- 
chase tide lands shall be accompanied by an aifidavitof the applioant 
"setting forth the fact that such land is not held by any other per- 
son under a deed from said applicant or any person under whom he 
holds." 

The land in the territory of Oregon, including the beds and shores 
of the navigable waters below ordinary high tide or water, belonged, 
prior to the admission of the state into the Union, to the United 
States, as proprietor, and was subject to its jurisdiction as sovereign. 
Upon the admission of the state into the Union, such bed and shores, 
not otherwise disposed of by the United States, became the property of 
the state in its sovereign capacity, and subject to its jurisdiction and 
disposai. Pollard's Lessee v. Hagan, 3 How. 228; Barney v. Keokuk, 
94 U. S. 336 ; Sliively v. Parker, 9 Or. 504. The United States, so far 
as appears, never undertook to dispose of any of the shore or tide 
lands in Oregon during the territorial period, and therefore, upon the 
admission of the state into the Union, on February 14, 1859, (11 St, 
383,) the same became subject to the oontrol and disposition of the 
latter. In pursuance of this power, the state bas provided for the 
sale and disposition of thèse lands by the passage of the act of 1872 
and the amendment of 1874. Under them, Nancy Welch, as the 
owner of the adjacent highland, became the purchaser of the parcels 
of tide land known in this suit as blocks 111 and the west half of 
145. But it is alleged that tlie purchase was fraudulent on her part, 
because she falsely represented herself to be entitled to purchase the 
same in préférence to the plaintiff. It does not appear from the bill 
in what this fraud consista or wherein her représentation, as to her 
qualifications, is false, otherwise than that her conclusion from the 
admitted faots, as to her right in the promises, may hâve been erro- 
neous. But the question of Nancy Weich's right as a preferred pur- 
chaser arose before the commissioners chargea with the disposition 
of the land upon due notice to the plaintiff, who I suppose had the 
right and did contest the matter before them, and their conclusion 
or action in the premises cannot be questioned unless for error in 
the construction or application of the law, or for some fraud ex- 
trinsic and collatéral to the contest by which the plaintiff was pre- 
vented from having a fair and full hearing before the commissioners. 
At least such is the rule laid down by the national courts in regard 
to similar proceedings before the oflâcers of the land department. 
Aiken v. Ferry, 6 Sawy. 79; Vance v. Burhank, 101 U. S. 519, and 
cases there cited. 

In the course of the business before the commissioners the ques- 
tion arose, and was contested, as to which of the two applicants was 
entitled to purchase from the state the tide land in question. Their 
action in determining such a question is in ail respects analogous to 
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that of the officers of the land-office in determining a contest before 
them, and should receive the same considération when questioned in 
the courts. New, there is no such fraud alleged or pretended as 
would vitiate the décision of the commissioners in this case. So far 
as appears, Nancy did nothing to prevent a full and fair hearing of 
the matter by the commissioners, or to hinder or prevent the plaintiff 
from presenting his claim to them in the best possible light. Pre- 
sumably, the faets concerning the alleged rights of the adverse appli- 
cants were presented to the commissioners as hère stated, and there, 
as hère, there being no dispute about them, they, as a question of law, 
decided the contest in favor of Nancy. And now, whether the matter 
of law was correctly decided by them is the only question in this case. 

It is admitted that Nancy was the owner of the adjacent highland, 
but it is claimed that the tide land was "held" by the plaintiff under 
a deed, not from Nancy, but from James Welch, under whom, it is 
claimed, she "held" the highland; and therefore her right to pur- 
chase was subordinate, under the act, to that of the plaintiff. The 
argument in support of this proposition is that Welch, having, in 
March, 1850, quitclaimed the tide blocks 111 and 145 to the plain- 
tiff, and the latter having, in February, 1860, at the instance and 
request of said Welch, and upon a considération moving from him, 
conveyed the blocks 5 and 13 to Nancy, therefore Nancy "held" the 
same under the said Welch, the same person under whom the plain- 
tiff "held" the tide land included in the quitclaim of 1850. Leaving 
out of considération the fact that neither Shively nor Welch ever 
had any right to or interest in this land, or any right to purchase the 
same, until and except for the act of 1872, and that their quitclaims 
of 1850 did not estop either of them from asserting and maintaining, 
as against the other, any after-acq'uired estate or interest in them, or 
right to purchase the same from the state, (Eawle, Cov. 409; Van 
Rensselaer v. Kearney, 11 How. 322; Fields v. Sq^dres, 1 Deady, 379; 
Lownsdale v. Portland, Id, 15,) it is very clear that Nancy Welch 
never "held" the blocks 5 and 13 under her husband, James Welch; 
but I cannot rest this conclusion upon the argument made in its sup- 
port by the counsel for the défendants. That argument is this: 
James Welch, at the date of the conveyances to him and his wife, in 
1860, was a "settler" on the premises, under the donation act, and 
in the compromise then made between himself and Shively, in which 
he abandoned his claim to be such "settler," the one-half of the land 
and blocks conveyed by Shively, in considération of such abandon- 
ment, was conveyed to Nancy, because, as Welch's wife, she was 
jointly interested with him in the land upon which he was a "settler" 
under the donation act, and therefore the considération for the con- 
veyance from Shively to her moved from her, and not her husband, 
whereby she "holds" under the former, and not the latter. 

But there is no warrant upon the facts stated in the bill, particu- 
larly when considered in the light of contemporaneous history, foi 
•v.20,no.l— 3 
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concluding that Welch vras ever a "settler" upon this land under 
either the donation act or the lawB of the provisional government. 
True, he lived upon it, but only as the purchaser of certain parcels of 
the eame or an interest thereof under and from such a settler — John 
M. Shively. After the passage of the donation act, in September 
1860, he probably ascertained that his quitelaim from Shively was 
not sui^cient to pass the after-acquired estate which the latter took 
under the donation act ; and therefore, asameans of compelling him 
to make the same good, Welch may hâve threatened and probably did 
set up to be a "settler" on the land under the donation act. The ef- 
fect of this claim was at least to embarrass and delay Shively in the 
assertion and maintenance of his right, as such settler, in the land- 
office.: Hence the so-called compromise, by which Welch abandoned 
his opposition to Shively 's claim to the donation, and the latter con- 
veyed to Welch and wife, with warranty, that which he had quit- 
claimed to the former in 1850, But even if Welch had been the "set- 
tler" on the land, his wife had no interest in the premises until he 
had, oomplied with the law, so as to be entitled to the grant. His 
abandonment of the claim prior to that time was his own act, and for 
his own benefit. She had nothing to relinquish or abandon. Lamb 
y.Starr, 1 Deady, 360; Vance v. Burhank, 101 U. S. 520. But Nancy 
Welch having acquired thèse blocks 5 and 13, by a direct conveyance 
from Shively, she "holds" them under him. In other words, she de- 
rives her titie to them from him. And it is altogether immaterial 
whofurnished the considération for such conveyance. Because a hus- 
band for any reason — as love and affection or a sensé of justice — 
fumishes the means to enable his wife to acquire property, or even 
purchases the same outright, and directs the conveyance to be made 
to her, shedoes not "hold" under him. Welch was not the owner of 
the property, and she is not his grantee. They are not privies in es- 
tate; there is no dévolution or transmission of any interest in the 
property from him to her. But she holds under the grantor in the 
conveyance through which she dérives her title and right, and to which 
her husband is a siranger. 

It foliows that Nancy Welch's représentation or claim that the tide 
lands in question were not "held" by any person under a deed from 
her or any person under whom she "held," was true in point of both 
fact and law, and the commissioners did not err in preferring her as 
a purchaser to the plaintiff. The plaintif is not entitled to any re- 
lief ou this bill, and the same is dismissed. 
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Pope v. Meadow Speing Distillino Co. 

Eyan V. Bamb. 
{Circuit Court, E. D. Wisconsin. April 12, 1884.) 

1. Agenct — CoNCKAi/ED Agbnct — Responsibiuty op Peincipai.. 

A party selling goods to another and taking his individual acceptance there- 
for.may, upon the discovery that the latter was really acting in the interest of 
and under authority from a third party, hold that third party responsible lor 
payment. 

2. Samb — AcT OF Agenct Established bt Subséquent Acceptance op tkk 

Peopbrty Puechasbd. 

A party who, witbout the authority of another, purchases goods for him, 
■which the other, knowuig the purchase has been so made, accepts, becomes 
thereby an agent, and the other, as principal, may be required by the seller of 
the goods to pay the considération. 

At Law. 

Jenkins, Winkler d Smith, for plaintiffs. 

Ooodwin é Miller, for défendant. 

Dyeb, J., (charging jury.) Thèse are two actions, one brought by 
Charles Pope and the other by D. W. Eyan, against the Meadow Spring 
Distilling Company, to recover in the one case the purchase price 
of a certain quantity of malt, and in the other case the purchase priée 
of a quantity of barrels, which it is alleged came to the possession of 
the défendant company through a sale of the same, in the first in- 
stance, to one Leopold Wirth, and of which property, it is alleged, the 
défendant had the use and benefit. The complaint in the case of Pope 
charges that in August, 1883, Leopold Wirth, who was the président 
of the défendant company, ordered of the plaintiff, who was a malt- 
ster in Chicago, two car-loads of malt suitable for use in a distillery, 
and the plaintiff Pope, at the request of Wirth, shipped to him such 
two car-loads of malt on the twenty-eighth and twenty-ninth days 
of August, 1883 ; that the same were of the value of $1,255.78; that 
Wirth made the order and request for the malt for the use and benefit, 
and with the knowledge and on behalf, of the défendant, and for the 
purpose of getting the same into the possession of the défendant; that 
the défendant company realized the whole benefit and advantage of 
the purchase, and received the malt in pursuance of the shipment by 
the plaintiff, and used the same, and became thereby indebted to the 
plaintiff in the amount of the purchase price, |1, 255.78. In the case 
of Eyan, the same state of facts and grounds of alleged liability are 
stated, except that the property described consisted of three car-loads 
of barrels, the value and purchase price of which are alleged to bave 
been |775.25, which is the amount sought to be recovered by the 
plaintiff Eyan. 

It is undisputed that the plaintiffs in the several actions, at the 
time they sold the property in question, made the sales on the indi- 
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vidual crédit of Wirth, and shipped the property to him as the pur- 
chaser and personal consignée thereof, and respeetively reeeived and 
accepted his individual acceptances for the purchase priée, which ac- 
ceptances were ultimately not paid. It seems that at the time of 
thèse transactions the Meadow Spring Distilling Company was a cor- 
poration owning and operating a newly-construeted distillery in this 
city, of which corporation Leopold Wirth was the président, and of 
which, in the conduct of its business, William Bergenthal was the 
gênerai manager. It is claimed by the plaintiffs, in their respective 
cases, that immediately after the arrivai of the malt and barrels in 
Milwaukee, the same were removed to the distillery of the défendant 
company, and that the défendant had the full use and benefit of the 
property in its business. The theory of the plaintifis is that although 
Wirth negotiated for and ordered the malt and barrels in question 
in his own name and on his individual crédit, he in fact made the 
purchase for the use and benefit of the défendant company; that 
the property was purchased to be used at the distillery of the défend- 
ant, and on behalf and with the knowledge of the company, and that 
the défendant in fact had the use ànd reeeived the whole benefit of 
the property, and therefore ought to pay, and in law became liable to 
pay, for the same. The claim of the défendant in both cases is that 
the purchases were made by Leopold Wirth on his own account, for 
his own use, and on his sole crédit ; that the purchases were not 
made by him as an agent ; that he had no authority so to aet for the 
défendant; that the défendant company at the time had no knowledge 
of the transactions; that the purchases were not originally made for 
its use and benefit; that it had no connection therewith, and did not 
authorize the same, and that subsequently, after Wirth had become the 
owner of the property in his own right, it purchased the malt and 
barrels from him as a subséquent and independent transaction, and 
paid him therefor ; that, therefore, it is under no liability to the plain- 
tiffs. 

In submitting the cases to you, gentlemen, the court will not enter 
upon any discussion of the testimony. The facts lie within narrow 
compass, and they hâve been fuUy elucidated by counsel. You bave 
heard the versions, given on both sides, of the negotiations which 
took place between Wirth and the plaintiffs in Chicago, the évidence 
of which the court has no doubt is admissible as tending to show the 
relations of Wirth to the transactions in dispute, and as bearing upon 
the character in which he acted in making the purchases. Ail the 
facts material to the controversy hâve been laid before you, and you 
are to say, in the light of those facts and the instructions which the 
court gives to you upon the law of the case, what the rights of the 
parties are. It is the law that where goods are sold to a person who 
is in fact an agent of another, and on the crédit of such person, but 
without knowledge of the agency on the part of the seller, the latter 
has tie right to make the principal his debtor on discovering him; 
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and the fact that he may hâve taken tlie note or acceptance of such 
buyer for the goods before discovering the principal, will not afïect his 
right to pursue the real principal. So, too, if the party making the 
purchase in fact purchases the property, not for himself, but for the 
use and benefit of a third party, and if such third party, knowing of 
such purchase, takes the property and appropriâtes it to his own use 
and benefit, be is liable for the value thereof to the seller, although 
the seller may not bave known, when he made the sale, that such 
third party was the real party in interest, and may hâve understood 
at the time that he was making the sale to the party with whom he 
directly dealt, and may bave made the sale on the crédit of such party. 
It is aiso a principle of law that where the purchaser of goods upon 
crédit is known to the seller to be an agent of a known principal, and 
the seller with such knowledge gives exclusive crédit to the agent by 
taking his note or acceptance for the goods, the agent alone is respon- 
sible to the seller. 

Applying thèse principles to tbis case, if you should find that Wirth, 
when he purchased the malt and barrels in question, was in fact the 
agent of the défendant company in making the purchase ; that he pur- 
chased the property for the défendant, and for its use and benefit; 
and that the plaintiffs were at the time ignorant of such agency, — then, 
on discovery that the défendant was the real principal in the trans- 
actions, the plaintiffs had the right to assert their claims against the 
défendant, and, upon such state of facts being establisbed, they are 
entitled to recover from the défendant the value of the property so 
sold, although they took the personal acceptances of Wirtb for the 
property. Or if you should find that, although Wirth had not orig- 
inal authority to make the purchases, he did in fact purchase the 
malt and barrels for the use and benefit of the défendant, and on its 
behalf, and that the défendant company, by its président and gênerai 
manager, knew of such purchase, and with this knowledge received 
the property, and had the use and benefit of it, then the plaintiffs are 
entitled to recover, although they may not hâve known, when they 
made the sales, that the défendant was the real party in interest, and 
may bave understood at the time that they were selling to Wirth, and, 
in ignorance of the real party in interest, may hâve taken bis accept- 
ances for the property. But if Wirth was the authorized agent of 
the défendant in the purchase of the property, and if the plaintiffs 
knew such to be the fact, and knew the Meadow Spring Distilling 
Company to be his principal, and to be liable on the purchases, and 
the property was sold on the exclusive crédit of Wirth, the plaintiffs 
electing to trust bim and not the défendant company, then the plain- 
tiffs are not entitled to recover. Further, if Wirtb was not the author- 
ized agent of the défendant, and did not purchase the malt and bar- 
rels for the use and benefit of the défendant, or on its behalf, but 
purchased them for himself, in bis own individual right, and on his 
own account, then he became the owner of the property, and was 
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Bolely liable therefor to the plaintiffs, and in that event he would 
hâve the right to sell the same to the défendant, or any other per- 
son; and if you should find suoh to be the state of the case, your 
verdict should. be for the défendant. 

Thèse are precisely what the défendant insista were the facts in 
connection with the transactions between Wirth and the plaintiffs; 
that is, that he had no authority to act for the défendant, and did not 
assume to act for it; that he made the purchases in the usual course 
of business for himself and in hia individual right, and not for the 
use and benefit of the défendant; that he gave bis aeceptances there- 
for, expecting to pay them when due; and that he sold the property 
afterwards in good faith to the défendant, receiving actual payment 
therefor in the way of crédits on certain indebtedness he was owing 
to the défendant. If this be so, then, obviously, the plaintiffs ean only 
look to Wirth for payment of their debt. 

On the other hand, it is contended by the plaintiffs that the real 
party in interest in thèse transactions was the Meadow Spring Dis- 
tilling Company; that Wirth was the président of the company, and 
really made thèse purchases for the use and beneft of the company, 
and that, as originally contemplated, the défendant had the use and 
benefit of the property; that on its arrivai in Milwaukee the malt 
and barrels passed directly into the possession of the défendant ; and 
that the alleged sale of the property from Wirth to the défendant was 
but a cover to disguise the transaction, and to enable the company to 
apply the property upon Wirth's prier indebtedness on account of 
stock in the corporation, without paying the plaintiffs therefor. Va- 
rious facts and eircumstances are relied on in support of this conten- 
tion, and hâve been called to your attention. If the transaction was 
of the character thus claimed, it will doubtless be your pleasure, as it 
certainly would be your duty, to unmask it, and place the liability for 
this property where in sueh state of the case it would belong. 

In examining thèse transactions you will apply to them, in the light 
of the évidence, the test of reason and good sensé. Which theory of 
the case is best supported by crédible testimony, and'by such reason- 
able probabilities as you would naturally take into considération in 
ascertaining the real character of a business transaction? Which 
theory is most consistent with good faith, and with the way in which 
business men would ordinarily be expected to do business under sim- 
ilar eircumstances ? Thèse are points of inquiry pertinent to the issue 
to be decided by you, and it is your duty to look into ail the eircum- 
stances of the transactions in dispute, and upon the whole évidence, 
and under the instructions given you by the court, détermine what the 
rights of the parties are. If you find the plaintiff Pope entitled to 
recover, the measure of his reeovery would be the value of the malt 
at the time of the sale, and I do not understand it to be dispn+ed that 
such value was the purchase price, namely, $1,355.78; and if you 
find the plaintiff Eyan entitled to recover, the measure of his reeovery 



DUNDEE MOETGAGE & TRUST INVESTMENT CO. V. HCGHES. 39 

■would be thè value of the barrels at the time of the sale, and I take it 
to be conceded that such value was the purchase price of the barrels, 
which was $T75.25. 

Verdicts for plaintiffs. 



Dundee Mortgagb & Trust Investment Co. v. Hughes. 
(Circuit Court, D. Oregon. April 25, 1884.) 

LlABILITT OP ATTOENEY ON ExAMINATION OP TlTLE TO ReAL PbOPERTT. 

A. applied to a money lender for a loan of $3,000, and offered his note there- 
for, secured liy a mortgage on certain real property ; B. , the attorney of the 
money lender, examined the title to the real property and furnished the latter 
a certiflcate to the etîect that A. 's title was good and the property unincum- 
bered, and thereupon the loan was made on the terms proposed ; subsequently 
and before the maturity of the note it was aasigncd to the plaintiif, who fore- 
closed the mortgage and sold the property, wlien it was found that it was in- 
cumbered by a prier mortgage, so that the plaintifl did not realize the amounî 
of his debt by $4,794.3S. Bild, that there was no privity of contract between 
B. and the plaintiS, and that he was not Uable to the latter for the loss. 

Action for Damages. 

William H. Effmger, for plaintiff. 

The défendant in propria personœ. 

Deady, J. This action is brought to recover, among other things, 
damages to the amount of $5,31ii.3o, for losses alleged to hâve been 
sustained on two loans on note and mortgage, amounting to $3,300, 
upon the certiflcate of the défendant, as an attorney at law, concern- 
ing the title of the borrower to the mortgaged premises and the con- 
dition of his estate therein. From what I conceive to be the légal 
effect of the statement of the êrst cause of action in the complaint as 
amended, it appears that "about" April 28, 1877, the Oregon & Wash- 
ington Trust Investment Company was a corporation formed under 
the laws of Great Britain, and résident in Dundee, Seotland, and en- 
gaged in loaning money in Oregon upon note and mortgage; that 
the défendant, who was then a practicing attorney in this state, was 
employed by said corporation to examine the title and condition of 
the real property offered as seourity by any one applying to said cor- 
poration for a loan ; that at this time a loan of $3,000 was made by 
said corporation to 0. W. Shaw, on his promissory note, payable to its 
order ou June 1, 1882, with interest, at the rate of 10 per centum per 
annum, and secured by a mortgage on certain real property then 
owned by said Shaw, upon which the défendant certified there was 
no prior lien or incumbrance; that on December 19, 1879, said cor- 
poration "amalgamated" with the plaintiff and "assigned" thereto "ail 
its mortgages, " including "ail claim, right, and interest to or in or 
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growing out of this loan to Shaw," whois now "tlie owner and holder 
thereof," of which the défendant had notice; that in 1882 tiie plain- 
tiff requested the défendant "to foreclose said mortgage," and in the 
course of the proceeding therefor it was ascertained and determined 
by the decree of this court that the same was subject to a prior mort- 
gage on the premises, so that the whole amount realized by the plain- 
tiff on said loan was $938.25; and that said Shaw is insolvent. The 
second cause of action, as appears from the original complaint, is 
upon a certificate given by the défendant to the Oregon & Washing- 
ton Savings Bank, another British corporation engaged in loaning 
money in Oregon on note and mortgage, as to the title of property 
taken by said corporation, as a security for a loan of $300 made to 
H. H. Howard on November 27, 1876, on his promissory note payable 
on December 1, 1877, with interest at the rate of 12 per centum per 
annum, to the effect that said Howard was the owner in fee of the 
same, aiid that it was unincumbered; that in 188S said corporation 
"fouud out" that said property was not owned by said Howard, so 
that the whole amount of said loan was lost; that Howard is in- 
solvent, and the plaintiff is now "the assignée" and "owner" of ail 
the "assets" of said corporation. The défendant demurs to both 
thèse statements, for that they do not contain facts sufficient to con- 
stitute a cause of action. 

In the first statement it is alleged that the loss arising from the 
insufficiency of the security for the loan was sustained by the Oregon 
& Washington Trust Investment Company, and that the défend- 
ant now owes to said corporation the full amount thereof, to-wit, 
14,794.35; and it is also alleged that the plaintiff is now "the owner 
and holder" of the mortgage, notwithstanding it appears that the same 
has been "foreclosed" and merged in a decree of this court and partly 
satisfied from the proceeds of the mortgaged premises ; and notwith- 
standing the further allégation that the défendant "now owes" the 
amount of this loss to the Oregon & Washington Trust Investment 
Company. But none of thèse contradictory allégations are admitted 
by the demurrer, except such as the law adjudges to be true, {Freeman 
V. Frank, 10 Abb. Pr. 370,) and those which are mère conclusions of 
law and not thereby admitted at ail. Branham v. The Mayor, etc., 24 
Cal. 602; Hall v. Bartlett, 9 Barb. 297. This action is brought upon 
the hypothesis that the défendant is now liable to the plaintiff for this 
loss, but the allégation that he "now owes "the amount thereof to the 
Oregon & Washington Trust Investment Company is utterly at vari- 
ance therewith. He cannot be liable on this account to both of them 
at the same time. 

Again, it is alleged that the défendant "guarantied" that the Shaw 
property was clear of incumbrance. But this is a mère conclusion of 
law, and the facts stated do not support it. Upon thèse, the trans- 
action is simply an employment of the défendant by the Oregon & 
Washington Trust Investment Company to examine and report upon 
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the title and condition of real property offered as seeurity for a loan 
by the latter. Prima facie there is no élément of a guaranty involved 
in suoh employment. The défendant only undertook to briiig to the 
discharge of his duty reasonable skill and diligence. He did not war- 
rant or guaranty the correctness of his work any more than a physi- 
cian or a mechanic does. 

It is admitted that if the Oregon & Washington Trust Investment 
Company had sustained a loss by the négligence or want of skill on 
the part of the défendant in this matter, the right to recover dam- 
ages for the same might be assigned to the plaintiff, and it eould 
maintain an action thereon. But taking the facts of the case aecord- 
ing to their légal import, and construing contradictory allégations 
according to the law of the case, the plaintifif does not sue as the 
assignée of a cause of action accruing to the Oregon & Washington 
Trust Investment Company during its existence and ownership of the 
Shaw note and mortgage, The only thing assigned by the latter -was 
this note and mortgage, and, nothing appearing to the contrary, pre- 
sumably the considération, therefore, was eqaal to its par value. It 
does not appear, then, that the assigner ever lost anything by reason 
of the incorrectness of the defendant's certiflcate. Nor could the in- 
sufi&ciency of the surety be absclutely, if at ail, determined until the 
matyrity of the note in 1882, while the assignment to the plaintiff 
was made in 1879. 

The only question, then, really in this case is whether the défend- 
ant is liable, on this certificate, to any one but his employer, the 
Oregon & Washington Trust Investment Company. The défendant 
maintains that he is not, while the plaintiff contends he is; not on 
the ground of privity of contract between them, or that it was aware 
of the existence of the certificate, or ever acted on it, or was mis- 
led by it, but on the ground that the certificate was a necessary pre- 
liminary to the contract of loaning, and therefore an intégral part 
of that contract, operating, of course, as an assurance or seeurity to 
the person about to make the loan, but as much a part of the trans- 
action as the mortgage itself. This question bas been decided by 
the suprême court in Savings Bank v. Ward, 100 U. S. 195. The 
case was this: A., an attorney employed by B. to examine and 
report on the title of the latter to a certain lot of ground, certified 
that it was "good, " upon which certificate B. procured a loan from 
C, and gave a mortgage on- the property as seeurity. It turned 
out that B. had parted with the title to the property prier to the date 
of the certificate — a fact that, in the exercise of reasonable care, 
might hâve been learned from the records. The seeurity having 
proved worthless, and B. being insolvent, C. lost his money, and 
brought suit against A. for damages. The court held, in the language 
of the syllabus, "that there being neither fraud, collusion, nor false- 
hood by A., nor privity of contract between him and C, he is not 
liable to the latter for any loss sustained by reason of the certificate." 
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True, Mr. Chief Justice Waite, with whom coneurred Justices Swayne 
and Bbadley, delivered a dissenting opinion; not upon the gênerai 
question, however, but on the spécial ground that it appeared that 
A. gave his client the certillcate in question with knowledge, or reason 
to know, that he infcended to use it in a business transaction with a 
third person, as évidence of the facts contained therein, and was 
therefore liable to each person for any loss resulting from a reliance 
on sach certificate, in any particular, which might hâve been pre- 
vented by the exercise of ordinary care and skill on the part of A. 
But this is not the case. The défendant prepared this certificate at 
the instance and for the use of his client, the Oregon & Washing- 
ton Trust Investment Company, and none other. Nor was there 
anything in the nature of the business that informed him or gave 
him any reason to believe that any other person would be called upon 
to act upon it, or part with any right or thing of value on the strength 
of the représentations contained in it. Such a certificate made at 
the instance of the owner of the property may be used to influence a 
third person to make a loan thereon; but a certificate made for the 
information of the lender is presumably made for his use alone, and 
when the loan is made and the security accepted it ia functus officia 
— has performed its office. The défendant is liable to the Oregon 
& Washington Trust Investment Company for any loss sustained by 
it on account of any error or mistake in the certificate, arising from 
a want of ordinary professional skill and care in the préparation of 
it, and not otherwise. But he is not so liable to the plaintiff, or 
any third person. There is no privity of contract between them, or 
any relation whatever. 

The rulingis alsomaintained mHouseman-v. Girard M. B. éL.Ass'n, 
81 Pa. St. 256, in which it was held that while the recorder of deeds 
is liable in damages for a false certificate of title, but only to the 
party who employs him to make the search, and not his assignée or 
aliénée. And in Winterhottom v. Wright, 10 Mees. & W. (Exeh.) 109, 
it was held that althougb the maker of a carriage is liable to the per- 
son for whom he makes it, for any loss or injury arising directly 
from négligence it its construction, that he was not so liable to any 
third person who might use the same, for the reason there was no 
privity of contract between them. 

The statement of the second cause of action is of the same char- 
acter as )Èhe first; and it is aiso détective in not stating absolutely 
that the certificate is untrue. The allégation that in 1883 the bank 
"foimd out" that Howard did not own the propeity, is not in form 
or effect an averment that he did not own the same and had not title 
thereto at the date of the certificate. It does not appear to hâve 
been "found out" in any judicial. proceeding that the certificate was 
untrue in this respect; and while it may, nevertheless, be shown in 
this action, ,tô be a fact, it must first be alleged, so that issue can be 
taken on iti Bécause in 1883 the bank was of the opinion that How- 
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ard had no title to the laud, that did make it eo, and the statement 
of that irrelevant matter is not an allégation by the plaintiff that he 
was not the owner thereof. Neither does it appear that the bank 
ever made any assignment of this note and mortgage to the plaintiff 
or of any claim that may hâve accrued to it against the défendant for 
a loss sustained by it on account of any errer in this certificate. The 
allégation that the plaintiff is nowthe "assignée" and "owner" of the 
"assets" of the bank is far too vague and indefinite to inclade this 
note and mortgage, or such claim, if there is one. The owner of 
what "assets?" For anght that appears, the bank may hâve parted 
with this note and demand before the plaiutiS became the owner of 
its assets. Unless it is shown when the assignment was made and 
that the bank was then the owner of this "asset," the plaintiff does 
not show itself entitled to maintain this action, even upon its theory 
of the law and the defendant's liability. The allégation that the 
plaintiff is "now" the assignée and owner of the assets of the bank, 
implies, it is true, an assignment at some time, but it cannot be as- 
sumed in favor of the plaintiff that it was more than a day before the 
commencement of this action — January 9, 1884. But there is no 
direct allégation in the statement of any loss on the mortgage or of 
the facts necessary to show one. The statement that the loan was 
lost to the bank, appears to be a mare inference from the fact that 
the bank was of the opinion that the mortgagee had no title. And 
if there was such allégation, and it appeared therefrom that the loss 
was sustained by the plaintiff, the défendant is not liable for it; while 
if it was sustained by the bank the défendant is not liable to the 
plaintiff therefor, unless it should further appear that the right of 
action thereon has been duly assigned to it. 
The demurrer is sustained to both statements. 



EouNDT and another r. Spatjlding, Collecter. 
(Circuit Court, N. D. lUinoit. April 23, 1884.) 

CUSTOMS DUTIES. 

Bullion fringe hdd dutiable unrter Bchedule N, act March 3, 1883, asbiiH- 
ions or canetille, and not as a "uianufacture not specially enumerated or pro- 
vided for, composed wholly or in part of métal." 

At Law. 

Percy L. Shuman, for plaintiffs. 

Chester.M. Dawes, Asst. U. S. Atty.,for défendant. 

Blodgett, J. The court finds that the article in the déclaration 
mentioned was charged a duty of 45 per cent, ad valorem as a "man- 
ufacture not specially enumerated or provided for, composed whoUy 
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or in part of métal;" that tbe article in question is known in trade 
and commerce as bullion fringe, is composed of bullion canetille and 
galloons, and assimilâtes in character, manufacture, and the uses to 
whicb it is applied, to epaulets, galloons, laces, knots, stars, tassels, 
and wings of gold, silver, or other métal, enumerated in Scbedule N 
of the act of congress of March 3, 1883, and should bave been clas- 
sified for duty at 25 per cent, ad valorem. ïbe court thereiore finds 
tbe issue joined for the plaintiffs, and assesses tbeir damages at 
$199.40, with interest from the date of payment, and costs of suit. 



Herset and otbers. Assignées, v. Fosdiok 
iOireuit Court, D. Massachusetts. April 23, 1884.) 

Bankrtjptct— Interest on Dividends. 

Assignées of an estate in bankruptcy are not bound to pay Interest upon 
dividends which may be declared upoa debts which hâve been fairly and rea- 
sonably disputed, from the time that like dividends were declared upoa undis- 
puted debts. 

Semble, they may be ordered to pay such interest as has been earned upon 
funds set apart to meet the disputed claim. 

At Law. 

Edward Avery and L. B. Thompson, for appellant. 

Myers é Warner, for Fosdick. 

LowELL, J. The petitioner, Fosdiok, bas been found by the district 
court, and afterwards by a jury hère, a creditor of Charles F. Parker & 
Co. He now asks that tbe assignées be ordered to pay interest on the 
two dividends of 15 and 5 per cent., respectively, which were declared 
long since upon tbe acknovrledged or undisputed debts. The large 
amount of the debt due the petitioner, and the time which has been 
spent in establishing it, make the interest a matter of some importance. 
The district judge, while sustaining the right to prove the debt, re- 
fused the request for interest. 

It is admitted, for the purposes of this hearing, that tbe bankrupt 
firm were ruined by tbe fraud of one partner, who borrowed large sums 
for bis own private purposes, and gave firm notes tberefor. The debt 
of the petitioner was of that character; and the question for tbe court 
bëlow, and for tbe jury bere, was whether the petitioner had notice of 
the fraud. It is f urther admitted that this was a fair subject of doubt, 
proper to be referred to a jury. In a single case, such a claim was 
allowed : Re Kitzinger, 19 iST. B. E. 238, 307. That décision, though 
by a very able judge, and sustained, on appeal, is a new departure in 
the law of bankruptcy. Of tbe almost numberless cases in which a 
proof bas been eontested, no other bas been found in which such an 
allowance has been made. By the act of 49 Geo. III. c. 121, § 12, 
the action of assumpsit for recovery of a dividend was abolished, and 
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a remedy by snmmary pétition was substituted, and the lord chancellor 
was authorized, when justice appeared to him to require it, to order 
payment of interest for the time the dividend should hâve been with- 
held. See 2 Christ. Bankr. Law, 477. This statute refers to divi- 
dends ordered upon debts duly proved, and to a mode of managing 
the estâtes of bankrupts which is now superseded. The assignées 
took the f unds, and dealt with them as trustées ; and it was one of 
the abuses of the System that they would delay payment of dividends 
after they had been deelared by the commissioners, in order to make 
interest for themselves. By the old law, they could be sued for the 
several amounts, and, no doubt, were bound to pay interest for the 
delay. But it was a delay in paying a debt due from themselves 
after it had been judicially ascertained. It is to this practice that 
the statute is addressed, and it is under this statute, I havo no doubt, 
that the case cited by counsel was decided. Ex parte Loxley, 1 Glyn 
& J. 345. See Ex parte Oraham, 1 Eose, 456; Ex parte Atkinson, 3 
Ves. & B. 13; Ex parte Alsopp, 1 Madd. 603. In this last case, the 
reason for paying interest is given by the vice-chancellor that a debt 
proved is like a judgment which the assignées cannot refuse to respect 
excepting by a direct motion to expunge. If they fail to take the ap- 
propriate action to review the proof, they cannot resist payment of 
the dividend, and may be bound to pay interest. In this case the 
debt was suspended and never admitted to proof until now, by order 
of the court, upon the verdict rendered. 

I can see no reason why, because a créditer finally prevails in a 
daim honestly and fairly disputed by the assignées, he should hâve 
more than his dividend. Not, surely, as damages for withholding 
something due him, for there is nothing due him in bankruptcy until 
his debt, both as to its legality and its amount, has been ascertained. 
Not as matter of contract, for there is no contractuai relation be- 
tween the parties. I am confident that the practice has always been 
against it, and that it is both just and expédient that the gênerai 
ereditors should be at liberty to investigate doubtful claims, without 
the liability to such a penalty as would be imposed upon them by 
granting this pétition. I do not say that if funds hâve been set aside 
to meet a large claim of this kind, and hâve earned interest, the court 
has not power to order the précise amount of interest so earned on a 
sum which proves to be the creditor's money, to be paid to him. The 
c$i,8e.oi:Kitzinger, ubi supra, rejects this ground of relief, and gives the 
creditor a larger rate than his money hàd actually earned. The rec- 
ord in this case does not inform me whether such interest bas been 
received. If it has, the district judge must pass upon the case if the 
petitioner sees fit to bring it before him. His former décision related 
only to the time before the appeal, and in respect, at least, to the con- 
sidérable time which has since elapsed, I see no impropxiety in ask- 
ing him to hear the case again. 

Pétition denied. 
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United States v. Ebillet. 

{Cvreuit Court, D. Nevada. April 7, 1884.) 

CniMiiirAij Law— Embezzlembnt not an Infamous Crime. 

Embezzleraent is not an " infamous crime" witliin the intention of the flfth 
amendment of the constitution, and iience a person cliarged tlierewith may be 
tried without tlie intervention of a grand jury. 

Information for Embezzlement. 

Treninor Coffin, U. S. Atty., for the United States. 

W. W. B'tshop, for défendant. 

Sawyer, J. Motion to rescind the order made by United States Dis- 
trict Judge HiLLYER granting leave to file an information for embezzle- 
ment by a postmaster, and to strike the information from the files, the 
case having been transferred to the circuit court for trial. I hâve no 
doubt that the court has jurisdiction to try oiïenders for misdemeanors 
and offenses not capital or otherwise infamous, upon informations filed 
by leave of the court, and that the offenses charged in this case are not 
infamous. Whether the information présents a proper case for grant- 
ing leave to the United States attorney to file it, is a question for the 
exercise of a sound discrétion by the court. Generally, in this circuit, 
unless for some substantial reason the court otherwise détermines, it 
has been required that the party charged shall be examined and held 
to answer by some committing magistrate, or else that évidence show- 
ing probable cause should be made to appear in some proper form 
before granting leave. In this case the information was verified by 
the direct, positive affidavit of the United States attorney, and, upon 
being arrested upon a warrant issued thereon, the prisoner was ex- 
amined and held to answer for the offense set out in the information. 
I think the circumstances are sufficient to justify a refusai to vacate 
the order granting leave, and to strike the motion from the files. 
For authprities sustaining this action see Spear on the Law of the 
Fédéral Judiciary, 406, and the authorities there cited. See, also, 
U.- S, y.Shepard, 1 Abb. (U. S.) 437; V. S. v. Waller, 1 Sawy. 701; 
V. S. V. Block, 4 Sawy. 211; In re Wilson, 18 Fed. Eep. 33; Thatch, 
Pr. 650-652, and cases cited. 

Let an order be entered denying the motion. 

See U. 8, v. Field, 16 Fed. Eep. 778, Mid note, 779, and U. S. v. Pettt, 11 
Fed. Eep. 58, and note, 60.— [Ed. 
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Kbllee and others v. Stolzenbach and othera 
{Circuit Court, W. B. Pennsylmnia. March 20, 1884.) 

1. For.MKB JuDOirENT— "When a Bar. 

A decree under equity rule 38 dismissing the plaintifl's bill because of his 
failure to reply to a plea or set it down lor argument, ia not conclusive, siBce 
ail the authorities agrée that in order to constitute .he former judgment or de- 
cree a bar it must appear that the point in issue was judicially determined after 
a hearing and upon considération of the merits. 

2. Patbkts fob Invention — Pautnek Inyenting Machine— Use et Firm — 

LiCENSB. 

During the existence of a partnership between two persons one of them in- 
vented a macliine upon which a patent was granted to him. The flrm paid the 
fées and costs of procuring the patent and the expensea of an expérimental 
trial of the invention and also the expenses of some litigation which ensued. 
It appeared, however, that ail the outlay of the firm was more than repaid by 
the beneflts arising from the free use of the patented machine in the partner- 
ship business. Hdd, that upon thèse facts no implied license arisea to the 
member of the flrm not the inventor to make, use, and vend the patented 
machine after the dissolution of the partnership. 

In Equity. 

Bakewell de Kerr and D. F. Paiterson, for complainants. 

Geo. H. Christy, for défendants. 

AcHESON, J. Nicholas J. Keller, one of the plaintiffs, and Philip 
M. Pfei^, one of the défendants, entered into partnership on April 26, 
1870, in the business of dredging and dealing in sand and gr.ivel, the 
partnership lasting until April 10, 1875, when it was dissolved by 
mutual consent. During the existence of the partnership Keller in- 
vented a sand and gravel separator, for which letters patent were 
granted to him on May 21, 1872. With his consent, and at the firm 
expense, the patented apparatua was put on'two boats owned by the 
firm, — one called the Hippopotamus, the other the Eainbow, — and 
was used thereon withotit charge during the continuance of the 
partnership. The firm pàid the fées and costs of procuring the pat- 
ent, and tbe expenses of an expérimental trial of the invention, and 
also paid the expenses of some litigation which ensued. The évi- 
dence, however, tends to show that this outlay was more than made 
good by the advantage and benefits accruing to the firm from the 
free use of the invention on said boats. Upon tbe dissolution of the 
firm each partner took at an agreed value one of the boats, — Keller, 
the Hippopotamus, Pfeil the Eainbow, — each then having the pat- 
ented machine thereon. A contest immediately arose as to the right 
of Pfeilto use the patented machine on the Eainbow, and Keller filed 
a bill in this court to restrain sueh use, alleging that the privilège 
had not passed with tbe boat. The décision of the court, however, 
was against him, and his bill was dismissed. Subsequently Pfeil 
"built another boat called the Wharton McKnight, and placed and 
used thereon the patented apparatus. Thereupon Keller filed in this 
court another bill against Pfeil and his associâtes to restrain the in- 
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fringement of his patent. To this bill the défendants filed a plea 
setting up the same matters of défense now relied on. To this plea 
the plaintiff did not reply, nor did he set down the same for argu- 
ment. Wherefore a decree dismissing the bill was entered under, 
and in the terms of the thirty-eightb rule in equity, viz. : 

"If the plaintiff shall not reply to any plea, or set down any plea or démar- 
rer for argument, on the rule-day when the same is flled, or on the next suc- 
ceeding rule-day, he shall be deemed to admit the truth and sufflciency tliereof, 
and his bill shail be dismissed as of course, unless a judge of the court shall 
allow him further time for the purpose." 

The défendants plead the decree entered under this rule in bar of 
so much of the présent bill as relates to the Wharton McKnight, or the 
use of the patented invention thereon. Whether this position is well 
taken is the flrst question in the case. That such decree is not con- 
clusive, is, I think, évident from the authorities, they ail agreeing that 
in order to constitute the former judgment or decree a bar, it must 
appear that the point in issue was judicially determined after a hear- 
ing, and upon considération of the merits. 1 Greenl. Ev. §§ 529, 
530; Story, Eq. PI. § 793; Badger v. Bad(]er, 1 Cliff. 237, 245; 
Haws v. Tiernun, 53 Pa. St: 192; Hughes v. U. S. 4 Wall. 232. In 
Homer v. Brown, 16 How. 354, it was held that a judgment of non- 
siiit, entered upon an agreed statement of facts submitted to the court 
for décision, was not a bar to a subséquent suit between the same 
parties, and for the same cause of action. Says Cliffokd, J., in 
Badger v. Badger, supra, if the order of dismission was not upon the 
merits of the bill, it matters not whether it was with or without the 
consent of the complainant. And Mr. Justice Field says in Hughes 
V. U. S. supra, "if the first suit * * * was disposed of on any 
ground which did not go to the merits of the action, the judgment 
rendered will prove no bar to another suit." 4 Wall. 237. Now, 
the primary purpose of rules of court being to regulate the practice, 
and promote the dispateh of business, the intention to create an 
estoppel ought not to be lightly imputed to the rule now under con- 
sidération. Such effect, it seems to me, is foreign to the object to be 
subserved. True, the rule déclares that the plaintiff so in default 
"shall be deemed to admit the truth and sufficiency" of the plea, but 
this implied admission is merely for the occasion, and to open the way 
for a decree of dismission "as of course," without trial, hearing, or 
adjudication, — a decree which is the équivalent of a judgment of non- 
suit at law for want of a narr or other default of a like nature. 

It appears that the défendants are not only using the invention on 
the Wharton McKnight, but that they bave built another boat, the 
Little Ike, upon which they intend (it is admitted) placing and using 
a sand and gravel separator constructed pursuant to Keller's patent ; 
and they défend generally, upon the ground that Pfeil is invested 
with a license to make, use, and sell the patented machine. No ex- 
press license is shown and none is asserted in view of the proofs. The 
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défendants stand on an implied license. But if such license exista 
it must spring from the facts heretofore stated, viz., the invention by 
Keller during the partnership between him and Pfeil, the free use, with 
Keller's consent, by the iirm, of the patented apparatus upon their 
beats, and the payment by the firm of the fées, costs, and expenses 
of procuring the patent, etc. But I cannot see that thèse facta af- 
ford any solid foundation for the défense set up. In McWilUains 
Manuf'g Go. v. Blundell, 11 Fed. Eep. 419, upon a substantially sim- 
ilar state of facts, it was held that the firm could make no elaim to 
the patent, and, after dissolution, an injunction to restrain infringe- 
ment issued against the late partner. Hère the merit of the inven- 
tion is Keller's esclusively. He is indebted to Pfeil for no ideas or 
suggestions. The letters patent were never treated as partnership 
property. At the dissolution of the firm the partners made a sched- 
ule of the firm assets, at agreed valuations, with a view to a division, 
but the patent was not in that schedule. The claim which Pfeil then 
asserted was the right to use the patented apparatus with which the 
Eainbow was equipped. To that extent his demand was reasonable 
and just, and it was sustained. But now he praotically insists upon 
an équitable ownership in the patent, for he claims the unlimited 
right, individually and in connection with his présent partners, to 
make^ use, and vend the patented apparatus. But no express agree- 
ment is shown whereby the firm or Pfeil acquired any interest in the 
patent. If the firm paid the expenses connected with the issue of the 
patent, etc., they received a fuU équivalent in the use of the inven- 
tion upon their two boats, free of royalty, and in the absence of di- 
rect proof of any other or greater right in the firm, none is fairly in- 
ferable from the facts as they appear. 

Our conclusion that Pfeil's right to use the invention is limited to 
the construction on the Eainbow, finds support in adjudged cases. 
Brickill v. Mayor, etc., of New York, 7 Fed. Eep. 479 ; Wade v. Metcalf, 
16 Ped. Eep. 130. Nor does this view conflict with the décisions 
cited by the défendants. In the nature of the case (the invention 
being a proi es ) the presumed license in McGlurg v. Kingsland, 1 
How. 202, was unlimited, and justly so under the circumstances. 
In Chabot v. American Btitton-hole, etc., Go. 6 Fish. 71, the facts 
were not only substantially similar to those in McGlurg v. Kingsland, 
but there was the additional élément of an express contract, the 
terms of which greatly strengthened the presumption of an unre- 
stricted license. The subject-matter of the patent in Slemmer's Ap- 
peal, 58 Pa. St. 155, was a process which, if legally the invention of 
one partner, was in fact the resuit of partnership labor, experiment, 
and development, and the dealings of the partners with each other had 
been of such a character that it would hâve been grossly inéquitable 
to deny to any of them the right to use the invention. In Kenny's Pat- 
ent Button-holing Go. v. Somervell, 38 Law Times Eep. 878, the part- 
nership was formed for the sole purpoae of working the patented in- 
v.20,no.l— 4 
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rentîon, and had been conducted for severalyeara, during whieh time 
the partner whom it was attempted arbitrarily to enjoin had aided in 
perfecting the invention and invested his capital in the business. It 
was a clear case (as was Slemmer's Appeaï) of a dedication of the use 
of the invention to the partnership, without limit as to time. But of 
any such dedication of Keller's patent there is a lack of évidence, and 
the equity of Pfeil is fuUy satisfied by the use of the patented appa- 
ratus on the Eainbow. 

Let a decree be drawn in favor of the plaintiffs, in accordance with 
the views expressed in this opinion. 



United States v. Two Hundred and Fourtben Boxes of Aems, Am- 

MUNITION, AND MuNITIONS OF WaB. 

United States v. One Hbndbed and Foetï Kegs of Gunpowder. 
{District Court, E. D. Virginia. February 4, 1884.) 

NEUTRAlITy LaWS— VlOLATIOK OF— HoSTILE EXPEDITION— SBIZURE—FORPEirURB 

OF Munitions- Evidence — Rbv. St. { 5283. 

The steam-tug Morgan was purchased and repaired at New York, to be sent 
to the waters of Hayti and used there to commit hostilities in aid of the late 
iusurrectionists against the government of Hayti, with whioh the United States 
are at peaoe. Shortly before she was to sali, two cannons, with naval carriages, 
sundry boxes of Winchester rifles and Springfield muskets, with ammunition, 
and 100 kegs of gunpowder, were purchased by the purchasers of the Morgan 
and put on board a schooner at New York, which had cargo for Richmond, 
with orders, on being hailed by concerted signais, to put thèse munitions oiî 
somewhere near the Virginia capes, on any steamer giving the concerted sig- 
nais. The proofs showed that the Morgan was to be the steamer to take thèse 
munitions offl the schooner. The Morgan, when about to set eut from New 
York, was seized by the United States marshal on the charge of attempting to 
violate the neutrality laws of the United States, and fàiled to be at the Vir- 
ginia capes to receivo the said munitions. The schooner, accordingly, pro- 
ceeded on her voyage to Richmond, and ou her arrivai there the munitions 
were seized imder a llbel in admiralty for forfeiture, under section 5283, Rev. 
St. neld, on the proofs, that the munitions were liable to forfeiture. 

This case is a sequel to that of the Mary N. Eogan, 18 Fbd. Rbp. 529 

In Admiralty, 

Edmimd Waddill, U. S. Atty., and Qeo, J. Schermerhorn, for the 
United States. 

A. M. Keiley and J. E, Stidden, for claimant. 

Hughes, J. Thèse are libels of information brought by the United 
States attorney, for and in behalf of the United States, against two 
cannons, sundry cases of iire-arms and ammunition, and kegs of gun- 
powder, found on board the schooner E. G. Irwin, lying in the port of 
Eichmond, and seized for forfeiture in Angust last. The two prooeed- 
ings are foundedupon section 5283 of the EevisedStatutesof thé United 
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States, which, so far as applicable to this case, provides that every per- 
son who, within the limits of the United States, attempts to fit out and 
arm, or is knowingly concerned in the furnishing, fitting ont, and 
arming, of any vessel, with intent that such vessel shall be employed 
in the service of any foreign people to cruise or commit hostilitie» 
against the citizens of any foreign state with -which the United States 
are at peace, shall be punished as provided by law; and that ail the 
materials, arms, and ammunition which may hâve been procured for 
the equipment of such a vessel shall be forfeited. 

The case of the prosecution is claimed to be that the steam-tug 
Mary N. Hogan, lying in the port of New York in July last, was 
made ready to be sent out to the waters of Hayti to cruise and com- 
mit hostilities in those waters, as a gun-boat, in behalf of the insur- 
rectionists of that island, against the republic of Hayti; and that the 
two cannons, the cases of fire-arms and ammunition, and the kegs of 
gunpowder, which were seized on board of the Irwin under process of 
this court, were intended to be put upon her as her armament and 
outflt, and to bave been taken on board of the Hogan from the Irwin 
at some point on the Atlantic seaboard near Hog island or Hampton 
roads; and that they were shipped at New York on the Irwin for that 
purpose ; and that Capt. Dodd, the master of the Irwin, knew of such 
character and destination of this part of his cargo, and therein will- 
ingly and knowingly assisted in the attempt to arm, fit out, and fur- 
nish the Hogan, although it is conceded that he was ignorant of the 
particular steamer which he was thus to aid in furnishing, and of her 
name. The prosecution hâve produced évidence tending to prove, 
among others, the foUowing facts, namely : 

On the flfteenth of March, 1883, an expédition left Philadelphia on the 
steamer Tropic, with arms and ammunition, nominally bound for Kingston, 
Jamaica. Ttie steamer, instead of going to Kingston, went to the island of 
Inagua, lying between Hayti and Jamaica. There she took on board Gen. 
Bazelais, with some 75 armed men, and afterwards took on about the same 
number of men from an English steamer at sea. She then proceeded to the 
port of Marigoane, Hayti, with ail men, arms, and ammunition, and landed 
them about daybreak, when, under the command of Gen. Bazelais, they suc- 
cessf uUy inaugurated the rébellion against the government of Hayti, which 
continued to maintain itself through the year 1883. This Gen. Bazelais had, 
before leaving Jamaica, supplied one Simon Soutar, a merchant of Kingston, 
with money for purchasing arms and ammunition. Those which went out 
on the Tropic were purchased in New York by one Henry A. Kearney, on 
Soutar's order, from Joseph W. Frazer, a dealer in such goods, and were 
shipped by Trazer to Philadelphia, and shipped by Kearney at Philadelphia 
on the Tropic. The master and mate of the Tropic were afterwards tried in 
Philadelphia, and eonvicted and sent to the penitentiary for the violation of 
section 5286 of the Revised Statutes of the United States, of which they were 
found guilty. See U. S. v. Rand, 17 Fed. Rep. 142. Early in the summer 
of 1883 Soutar appeared in New York, and was in conférence with Kearney, 
Frazer, one George W. Brown, and one Wellesley Bourke. Kearney had 
been vice consul of the United States, during some years before 1883, in 
Hayti. Afterwards he had been consul of Hayti in New York. Brown had 
condctcted business in Jamaica, and knew Soutar, and had known Kearney for 
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10 years. Brown's business in New York in July last was that of an Insur- 
ance agent, but he took part in the affair about to be mentioned as an out- 
side Job. Bourke was the agent of the Haytian insurreotionists in New 
York. A sequel of the intereourse of thèse meu was that a steam-tug called the 
Mary N. Hogan, capable of carrying sorae 75 tons or more in weight of freight, 
not in large bulk, was purchased, with money supplied by Soutar, tlirough 
the agency of Kearney, at a cost, ail told, of $11,600. ïhere were also pur- 
chased by Kearney, with funds supplied by Soutar, the guns, arms, and am- 
munition which are the subjects of the présent libels, at a cost of .$7,000. 
They were bought of Joseph W.Frazer, the same person who had sold the 
like articles which had gone to Marigoane on board the Tropie. Kearney, 
wishing to keep in the baekground, got Brown to engage a vessel by which 
thèse military goods might be sent out of New York billed for some home 
port; and Brown, through a regular ship-broker in New York, engaged the 
schooner E. G. Irvvin — Silas H. Dodd, master — for that purpose. It was con- 
certed between Kearney, Brown, and Dodd that after thèse military goods 
were put on board the Irvvin, and after the schooner should hâve proceeded 
down the coast for some distance, say to Hog island or Hampton roads, she 
should be hailed, by means of concerted signais, by a steamer bound from 
New York for Hayti, and that the munitions of war on board of her should be 
trausferred to the steamer. Dodd, however, was not informed what steamer 
was to relieve him of his mihtary cargo, or of its name. 

The Hogan, before being purchased by Kearney for Soutar, was examined 
by Edward A. Bushnell, a friend of Kearney, who had sometime before been 
chief engineer of the Haytian navy. John H. McCarthy, an adventurous 
and some what dissipated character, was employed as master, and the bill of 
sale of the Hogan, when purchased, was made in the name of McCarthy as 
owner; but he executed a mortgage for the amount of the purchase money, 
on the vessel, in favor of a Mr. Abbott, a merchant of Jamaica, and friend of 
Soutar. Patrick Cox was employed as chief engineer, and Finton Costigan 
as gunner. Several weeks were consumed in making repairs and prépara- 
tions, and on the twentieth of July the Hogan, with a crew and 'a supply of 
coal, but without other freight, was ready to leave for her destination, when 
she was sei/ed and libeled by the tJuited States for an attempted violation of 
the neutrality laws, under section 5283 of the Revised Statutes. Prevented 
in this way, as the Hogan was, from proceeding on her intended voyage, 
there was no steamer to overhaul the schooner Irwin in her sail down the 
coast, and to relieve her of the arms and military munitions which consti- 
tuted part of her cargo. She had taken on pig-iron and cément at New York 
for Eichmond at the time when she had been engaged to take the military 
munitions; and thèse latter had been consigned, as a matter of form, to "or- 
der" in Bichmond. The Irwin, therefore, looked out in vain for a steamer 
during her voyage down the coast; and after standing ofE Hog island for a 
couple of days, and lying at anchor in Hampton roads for a week, she came, 
with ail her cargo, on to Eichmond. Hère she discharged her legitimate 
cargo, but was herself arrested and libeled by the government at the same 
time that the tontraband portion of her cargo was seized. 

In opposition to this train of testimony the défense deny that the 
Hogan was intended for warlike cruising in the waters of Hayti against 
that republic; insist that she was purchased for the purpose of being 
sent out and ùsèd in the port of Antonio, Jamaica, to raise a steamer, 
the Calvert, which had been surik in the harbor there in a collisioti, and 
which had been purchased at auction, as she lay, by Soutar; aiid, not 
cûntroverting many of the facts brought outin evidence.by the prose- 
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cution, yet insist that the purcliase of the arms and munitions seized 
on the Irwin was for the purpose of their being shipped, as a com- 
mercial venture, to Jamaica, on board the Hogan. The case is the 
same in its principles, and substantially the same in ita évidence, 
with that of The Mary N. Hogan, which was tried in the district court 
of the Southern district of New York in November last, and in which 
there was a decree of condemnation and sale against the Hogan. The 
case is reported in 18 Fed. Rep. 529. The évidence was so fully dis- 
cussed in the opinion of Judge Brown, delivered in that case, that 
I am relieved of the necessity of a minute détail of so much of it as 
goes to show the purpose and destination for which the steam-tug 
Hogan was intended. I probably hâve a right to regard that part 
of the case before me as res judicata; but feeling disposed, in the 
cases at bar, to consider the question of the charaeter and destina- 
tion of the Hogan as an original one, I hâve gone anxiously and 
thoroughly over ail the voluminous évidence before me on that sub- 
jeet, and find myself constrained to adopt precisely the conclusions 
that were reached by Judge Beown, and are set forth in his opinion 
in that case. 

Counsel for défense insist that there is no direct proof of an illégal 
purpose in fitting out the Hogan. That wouid be an insufïïcient ob- 
jection if the circumstances were such as to leave no other reasonable 
hypothesis than that of her guilt, and if they pointed conelusively to 
that fact. But there is very much direct évidence. The chief en- 
gineer, Patrick Cox, and the gunner, Finton Costigan, of the Hogan, 
testify positively and cirotimstantially that McCarthy, the master of 
the Hogan, told them that they were to fight the vessel against the 
Haytian government ; that she was going there for that purpose; that 
a bounty of $5,000 would be divided, on reaching there, between her 
four principal ofïïcers; and that they hired themselves for that ex- 
press enterprise. Déclarations of McCarthy to the same effect, made 
to others when ofï his guard from liquor, were also proved. The 
prêteuse that the Hogan was to be used in the port of Antonio to raise 
the Calvert is insufficient to overcome the circumstantial and positive 
évidence sustaining the hypothesis. of the prosecution, that she wa3 
intended to be used as a gun-boat in the waters of Hayti. The Cal» 
vert cost, as she lay, $500 or £500, — the évidence seeming to be con- 
fused as to the two sums, — but I suppose the true priée was £500. 
In order to save this £500, it is pretended that Soutar went nearly a 
thousand miles to New York, and paid $11,600 for a tug-boat to be 
used for the purpose of raising the Calvert; putting on that tug-boat 
when about to sail no sort of apparatus such as salvors employ in 
lifting ships from the bottom of the sea. If the raising of the Calvert 
had been Soutar's real object, the services of experienced wreckers, 
provided with wrecking schooners, and wrecking pumps, anchors, ca- 
bles* falls, and other expensive màterial such as are kept on hand 
onlyby professional wreckers, would bave been sought in Hâvana, 
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Savannah, Charleston, Norfolk, or New York, and employed, on a 
contingent compensation, to effect the raiaing. It will not do in an 
admiralty court, accustomed tothe trial of wrecking and salvage cases, 
to insist that a sensible man would content himself with purchasing 
a single steam-tug (an instrument of most subordinate utility in such 
an enterprise) in the expectation of raising with it an océan steam- 
ship from the bottom of a harbor. Sunken vessels are not raised by 
steam-tugs. Ail the apparatus of professional wreckers is required 
for the purpose. A court will generally make charitable presump- 
tions in favor of accused persons, where there is a question of forfeit- 
ure, but I find myself unable to accept the presumption that a steam- 
tug was bought in New York at a cost of $12,000 for the purpose of 
raising a steam-ship from the bottom of the harbor of Antonio, Ja- 
maica, which cost only £500, and was to be sent out for that purpose 
without a particle of wrecking apparatus on board, exeept some sort 
of windlass, but loaded down with military guns and ammunition. 
The Hogan bore less than two feet of free-board. A cargo of 20 or 
30 tons, which was the weight of thèse munitions, would hâve put 
down her deck to within 12 inches of the water. Even on a smootb 
July sea, a voyage to the West Indies would bave been a desperata 
commercial venture, and yet we hear nothing of insurance either upon 
vessel or cargo. Commercially, the enterprise would hâve been reck- 
less. As a military venture, it was no more desperate than military 
raids usually are, especially upon the high seas. In short, it is im- 
possible to read the évidence in thèse cases, in a judicial spirit, with- 
out being impressed with the irrésistible conviction that the Hogan 
was bought and prepared in New York for the purpose of being sent 
direetly to Hayti, with cannons, gun-carriages, small-arms, ammuni- 
tion, and powder, which were to be taken on board at some point 
on the coast from some other vessel, and with this armament was in- 
tended to be used as a gun-boat in the waters of Hayti, in aid of the 
insùrrectionists of that island, against that republic. Technioally, 
this question cornes to me as res adjudicata under the decree of the 
district court of the Southern district of New York, rendered on the 
twenty-third of November, 1883. Actually, it is proved to me by 
évidence which leaves room for no other conclusion. 

I corne, therefore, to the additional questions on which the cases at 
bar dépend, namely : First, wbether or not the military material which 
is the subject of thèse libels was intended to be sent out as merchan- 
dise, in a commercial venture, and destined to some point in the West 
Indies for sale as merchandise. If not, whether this military material 
was intended to be sent direetly to Hayti, as the military outfit of the 
gun-boat Hogan, for use in the hostile and insurrectionary enterprise 
for which that vessel was destined. No principle of the law is more 
clear or well settled than that merchandise, including munitions of 
war, may be sold to belligerents without violating thé laws of neutral- 
ity. If those munitions had been sent on a vessel of commerce, which. 
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itself was not to engage in hostile opérations, for the purpose of being 
landed and sold in a neutral port, even to a belligérant, tfaey could 
not be confiscated. The gênerai test of contraband as to neutrals is 
whether the contraband goods are intended for sale in a neutral 
market, or whether the direct and intended object is to supply the 
enemy with them. If the latter is the immédiate object, and the 
property is destined to go direotly to the belligerent for his immédiate 
use, the case is within the inhibitions of the neutrality Code, and the 
other belligerent may confiscate. In the cases at bar the question is 
in différent form, wMle the principle is identical. It concerns the 
furnishing, fitting out, and arming, in a neutral jurisdiction, of a ves- 
sel about to proceed directly to the theater of hostilities, and to en- 
gage in military opérations. The Hogan, as already concluded, was 
intended for such a purpose, and ou receiving thèse arms was in- 
tended to be directly bound to the waters of Hayti. Thèse military 
goods were not to be taken to a neutral port to be sold in open market; 
they were not for sale at ail. They were intended to be used on that 
steam-tug in flagrant hostilities. When they left Frazer's warehouse 
they ceased to be articles of commerce. They were no longer for 
sale. They were to be put in a covert and deceptive manner upon 
a vessel at sea, and to constitute her outfit for engaging in hostilities 
against a state with which the United States are at peace. It is use- 
lesB to cite légal authorities on this subject. The law is in the form 
of an express statute. Its principles are plain and elementary, and 
need only to be stated to be comprehended and approved. It is not 
denied by the défense that thèse munitions were intended to be put 
upon the Hogan when she should bave got fairly out at sea. Ad- 
mitting that fact, they deny that the Hogan was destined to Mari- 
goane, and insist that she was going on a wrecking-expedition to raise 
a steam-ship from the bottom of the harbor of Antonio. That pre- 
tense was rejected by the court in New York, and is as emphatically 
rejected by this court. The Hogan was to go directly to engage in 
hostilities in the waters of Hayti; and thèse munitions were to be put 
upon her as her military furnitnre and outfit. 

The only remaining question, therefore, is, did those who purchased 
the goods and shipped them on the Irwin, and did the Irwin's mas- 
ter, Capt. Dodd, know of this destination of the goods? Did they 
attempfc to fit out the Hogan with thèse goods? Were they "know- 
ingly concerned in furnishing, fitting out, and arming" the Hogan, or 
attempting to do so, with thèse goods? "Attempt to fit out and arm," 
"knowingly concerned in the furnishing, fitting out, and arming of 
any vessel with intent that such vessel shall be employed to cruise 
or commit hostilities against a state," etc., are the searching and com- 
prehensive terms of the law applying to thèse libels. It were a 
waste of words, in view of the cumulative évidence in thèse cases, to 
state the proofs of the complicity of Soutar and Kearney in the pur- 
chase and préparation of the Hogan for her expédition ; and of Soutar, 
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Keamey, and Brown in the purchase, shipment on the Irwin, and in- 
tended shipment on the Hogan at sea, of the munitions mentioned in 
thèse libels. I shall perform no such act of supererogation. They 
made the "attempt;" they were "knowingly coneerned" in it. The 
only question is as to Capt. Dodd's complicity ; though that is not an 
essential part of the case. Thèse munitions were sent from Frazer's 
warehouse in New York to the Irwin, which had corne up to an East- 
river wharf for the purpose of receiving them. Most of them were put 
on at that wharf; but the schooner fearing to lie long at tha.t point, 
because of the powder on board of her, went off without receiving the 
remainder of the goods, and set sail down the coast. On going into 
the Delaware breakwater to Lewes, where the captain took on his 
family, the munitions which had been left were found to hâve been 
forwarded there by express, and were there taken on. There were 
two cannons. Some of the cases contained cannon-balls; others, bail 
cartridges; and others, fire-arms. ïheir weight became the subject 
of instant remark by the crew, who at once divined that, though 
shipped as "hardware," they were really arms, ammunition, and mis- 
siles of war. Capt. Dodd eould not hâve been ignorant of their na- 
ture. The Irwin sailed on the 18th, and on that afternoon Capt. 
Dodd informed his able seaman, Thomas Smith, that thèse munitions 
were to go to Hayti, to be used there by the rebels against their govern- 
ment. He also gave the same information to his mate, Moses Monks, 
and directed him and Smith to be on the lookout for a steamer which 
was to corne along bound to Hayti, and to take thèse munitions off 
the schooner. Thèse men testified as to the red and white flag with 
which Brown had provided Dodd, and that it was kept flying at the 
flag-staff. Dodd told them that the expected steamer would recognize 
them by this flag, and was to bail them by dipping her own flag three 
times. Thèse men testify to their own knowledge of the hostile des- 
tination of thèse munitions for the Haytian rebels, and that they de- 
rived it from Capt. Dodd, and that the steamer which was to hail 
them was to take thèse munitions directly to the waters of Hayti. 
This évidence is direct, positive, emphatic. It is not a matter of mère 
inferenee that "Capt. Dodd was knowingly coneerned in an attempt to 
furnish, arm, and fit out a steamer, which was expected to corne 
aloug-side of him and take thèse munitions on board as her arma- 
ment for committing hostilities against the government of Hayti. 
That Capt. Dodd did not know what particular steamer this was to 
be is immaterial. If a black steamer, sailing under a black flag, 
without name or home port, had come-along side of him at night, 
and, on complying with concerted signais, had taken thèse munitions 
on board and sailed off, without his being able to leam her name or 
identity, and she was proved to be destined, with Capt. Dodd's knowl- 
edge, on such an expédition as that for which the Hogan was intended, 
Capt. Dodd's guilty participation in this enterprise would bave been 
lio greater than it was in respect to the steamer Hogan, which was 
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eqaally unknown to him. If the claimant, Soiitar, and bis agent, Kear- 
ney, were engaged in the attempt, by shipping tbem down the coast 
on the Irwin, to put thèse munitions on the Hogan to be used on ber 
in committing hostilities in Hayti, I do not know that it is necessary 
to estabhsh a guilty knowledge of their scheme in Capt. Dodd. He 
might be innocent, though the goods were guilty; but, whether neces- 
sary to the condemnation of the goods or not, I hold that the guilty 
knowledge and participation in the plot is clearly established against 
Capt. Dodd by the évidence. It is useless for me to reiterate what 
bas so often been ruled in principle, that the placing of thèse goods 
directly on the Hogan, by those knowingly concerned in fitting out 
that vessel, was not necessary to justify the condemnation of the 
goods. If they had passed through the hands of many draymen, and 
other intermediaries, and over many decks, before reaching the vessel 
whose outfit and armament they were intended to be, that ultimate 
destination made tbem guilty goods, and subjected them to condem- 
nation. 

I will sign a decree of condemnation and sale in both of thèse cases. 



The City of New Bedfobd. 
LDiatriet Court, S. V. Nev) York. April 2, 1884.) 

1. Sbamen's Waqes not Attachablb— Jurisdiction— Comity of Courts — Lo- 

CAli LaW— FOUBIGN JUBGMBNTS — U. S. CONST. AKT. 4, § 1. 

Whether seamen's wages are subject to garnishee procesa m suits at oommon 
law in State courts has not been settled by the suprême court, and in this dis- 
trict they hâve been held not liable to attachment. The contrary view seenia 
to be lield in the First circuit. Held, tJierefore, that the latter should be regarded 
as fixing the maritime law for the time being within that circuit, and that the 
Btate court in attaching such wages should beheld by comity to beacting within 
its jurisdiction under the local maritime law as there recoguized. Held, there- 
fore, that a compulaory payment under a judgment on garnishee process in the 
state court of Massachusetts made by the défendant prier to his answer in this 
cause, should be deemed valid by comity, as well as under the United States 
constitution, and allowed the défendant in this suit as a crédit againàt the libel- 
ant's claim. 

2. Bame — Offset. 

A court of admiralty acts upon équitable principles, and upon that ground 
also should allow as an offset the compulsory payment of a just debt of which 
the libelant has had the beneflt, where no spécial hardship to the libelant would 
resuit. 

In Admiralty. Action for Seaman's Wages. 

The libelant was a seaman on the propeller, the City of New Bedford, 
running between Fall Eiver, Massachusetts, and New York. The par- 
ties agrée that the sum of $32.67 was due to the libelant for wages for 
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his services up to the evening of November 5, 1883, when lie was dis- 
charged. The propeller was owned by the OldColonyFallEiver Steam- 
boat Company, a Massachusetts corporation. Payments were ordina- 
rily made on the eighth or ninth of each month, on the arrivai of the 
"pay-car." On November 9th, the pay-car having arrived, the libelant 
called on Mr. Ackley, the agent of the claimants, and asked for his pay, 
and was told to call again shortly, when the agent would be ready to 
pay him. An hour or two afterwards he called again for his pay, and 
was informed that his wages had been attached by a trustée or gar- 
nishee process, served upon Mr. Ackley, at the suit of one Blake. 
This process had been issued in accordance with the usual course of 
procédure in the courts of Massachusetts, and was returnable on 
November 25th. The process did not state the amount of the debt 
claimed by Blake against the libelant, but attached as security for 
the pjiyment of whatever might be recovered, not exceeding $300, any 
moneys, efïects, and crédits of the libelant in the hands of the Com- 
pany. The libelant thereupon went to Blake for the purpose of pro- 
curing a settlement with him, but did not effect any settlement. 
The libelant and Blake are both résidents of Fall Eiver. The libel- 
ant was not served personally with the process. He subsequently 
came to this city and filed his libel in this cause for the recovery of 
his full wages; and caused the propeller to be seized by the marshal 
on November 12th. By diligent efforts the propeller was released, 
under bonds, in time to leave this city upon hier usual trip the same 
day. On the twenty-fifth of November the claimants hère, by the 
answer interposed in the suit against the libelant in Massachusetts, 
duly set up the facts in regard to the wages due to the libelant; that 
they were for his services, as a seaman upon the propeller, in run- 
ning f rom Pall Eiver to New York ; that the wages had been de- 
manded, and that they were exempt from attachment. The court, 
however, overraled the claim of exemption set up in the answer, and 
gave judgment for $8.25, the amount of Blake's claim, which the 
claimants hère subsequently paid to the sheriff on November 30, 
1883, upon exécution issued upon that judgment, together with 70 
cents additional costs. 

The claimants in their answer in this cause set up the above facts, 
and paid into court the balance of the wages due to the libelant ai 
the time of filing their answer. Upon the trial, the above facts were 
admitted. The only questions submitted to this court are — First, 
whether the sum of $8.95 shall be allowed as a crédit to the claim- 
ants in this action ; second, the question of costs. 

Hyland é Zabriskie, for libelant. 

Shipman, Barlow, Larocque dt Choate, for claimants. 

Beown, J. In the case of McCarty v. The City of Neio Bedford, 
4 Fed. Ee?. 818, it was held in this court, (Benediot, J.,) that an 
attachment suit pending in Massachusetts on appeal after judgment, 
wherein the seaman's wages had been attached, was not a valid plea 
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to the libel in thia court for the saine wages, but that the libelant 
should hâve judgment for the whole wages due him. That décision 
is sustained by such weighty and varied considérations as seem to 
me to j'ustify the conclusion of the court in that case, that seamen's 
wages under the maritime law ought to be held exempt from attach- 
ment on trustée process in suits at common law. That case différa 
from this in the fact only that in the présent case the défendant bas 
been oompelled to pay, and has paid, the amount adjudicated in the 
attachment suit ; while in the other case the amount, though adju- 
dicated, had not been paid, the cause being then pending on appeal. 
In the décision on the appeal in that case, {Ecldy v.jO'Hara, 132 Mass. 
56,) the suprême court of Massachusetts in an elaborate opinion, de- 
livered by Gba.y, C. J., who examined the subject with his usual abil- 
ity and research, arrived atthe opposite conclusion, and held the at- 
tachment proceedings valid. In rendering judgment, however, that 
court relieved the steam-ship company from the eiïect of the judgment; 
it appearing that, in the mean time, under the judgment of this court 
as a court of compétent jurisdiction over the subject-matter, the trustée 
had been compelled to pay the whole amount of the seaman-s wages. 
This wa's done upon the ground that an innocent stakeholder should 
not be compelled to pay twice under the diverse adjudications of différ- 
ent courts of compétent jurisdiction. The validity of such attach- 
ment proceedings against the wages of seamen engaged in the coast- 
wise trade was again directly affirmed in the case of White v. Dunn, 
134 Mass. 271. 

In the case of Rois v. Bourne, 14 Fed. Rep. 858, the United States 
district court of Massachuestts, (Nelson J.,) held, as was held by 
Benedict j,, in the case of McCarty v. The City of New Bedford, supra, 
that the pendency of a suit at law againt a seaman, wherein his 
wages had been attached by trustée process, but not yet paid, should 
not bar the seaman's recovery of his whole wages in his suit in ad- 
miralty. This was based partly on the grounds stated by Benedict, 
J., and partly on the ground that under the décision in Eddy v. O'Hara, 
the respondent could suffer uo détriment in the trustée suit from any 
decree first rendered against him in admiralty for the full amount. 
The last ground could apply only to those cases in which payment 
had not been previously made by the garnishee. In his opinion in 
that case, Nelson, J., says : 

"That such a debt (for seaman's wages) is not exempt from attachment at 
common law seems to be the law of Massachusetts, though the point has 
never been directly adjudged. At least, it would seem to be clear that a judg- 
ment of a court of compétent jurisdiction charging the trustée, and a pay- 
ment by him under the judgment, would be a def ense.^ro tanto, in a court of 
admiralty, as in any other court, to asuit by a seaman for his wages, whether 
against the ship and freight, or the owner and master in persnnam." 

Since this décision the case of White v. Dunn, supra, has been de- 
cided in the suprême court of Massachusetts, in which the liability 
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for such wages in an action at common law haa beén directly adjudi- 
oated. On appeal to the circuit court the case of Ross v. Boume was 
afSrmed by Lowell, J. 17 Fed. Ebp. 703. In his brief opinion, 
LowELL, J., states that he "does not dissent" from the learned opin- 
ion of Mr. Justice Gkay in the case of Eddy v. O'Hara, supra, but 
he held that attachment proceedings in another jurisdiction, though 
valid, should be respected out of comity only, (see Lynch v. Hartford 
Ins. Co. 17 Fed. Ebp. 627;) and tbat comity does not require sum- 
mary actions in favor of seamen in admiralty to be hung up to await 
the dilatory proceedings in an attachment suit at common law. 

On the part of the libelant, it is urged that this court, in adhering 
to the view previously expreased in the case of McCarty v, The City 
of New Bedford, must hold that the attachment proceeding in Mas- 
sachusetts was utterly void; that as there was no service of process 
upon the libelant, the proceeding was, essentially, a proceeding in 
rem against the fund attached; and as, according to the view of this 
court, the fund was not subject to attachment, the whole proceeding, 
from the time the trustee's answer was admitted, ahowing the facts, 
was coram nonjudice and void. This would doubtless be the légal re- 
suit of the view of the proceeding entertained in this court, if the at- 
tachment proceedings, or the fund attached, had been within the ter- 
ritorial jurisdiction of this court, and no question of comity were 
involved. If, for instance, property which was by law exempt, such 
as the last cow of the défendant, or wages due, being less than $10, 
which by the Massachusetts statute are expressly exempt, were at- 
tached, and the facts showing such exemption were made to appear 
in the trustee's answer, and admitted, any judgment which the court 
might thereafter give in the absence of personal service of process on 
the principal défendant, and any sale or payment under such a judg- 
ment, would be held utterly void, in a court of law, for wantof juris- 
diction of the subject-matter. Whart. Confl. Laws, §§ 664, 717; 
Thompson v. Whitman, 18 Wall. 457; Pennoyer v. Neff, 95 U. S. 714; 
St. Clair V. Cox, 106 U. S. 350; S. G. 1 Sup. Ct. Eep. 354; Daily 
v. Boe, 3 Fed. Rep. 903; The B. F. Woolsey, Id. 457; 4 Fed. Rep. 
552. But, even in that case, it does not follow that a court of ad- 
miralty, though sitting within the same territorial jurisdiction with 
the court rendering such a judgment, would necessarily disregard 
what had been done under it, and compel a défendant to pay a sec- 
ond time, without référence to any of the other circumstances of the 
case. A court of admiralty acts upon équitable principles, A libel- 
ant cannot demand of the court an application of even its own gên- 
erai rules beyond what, in the particular case, he is entitled to ex 
cequo et hono. Hère there is no fault or lâches in the respondents. 
They stated ail the facts properly and promptly in their answer in 
the attachment suit. The libelant had full actual notice of the suit 
on the day when it was instituted, though not legally served with pro- 
cess. The debt was for neoessaries supplied to the libelant at his 
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home in Massachusetts, and its justice is not disputecl. Instead of 
assuming the défense of that suit, if he had any défense, he left the 
trustée to défend as he could, came within this jurisdiction, and at- 
tached the défendants' vessel ; and after they hâve been compelled 
to pay, under the exécution in the attachment suit, about one-quarter 
of the wages due, he asks this court to require the défendants to pay 
that part over again. 

This court ought not to disregard accomplished facts or the equities 
which grow out of them. It may disregard assignments of wages by 
seamen, or even judgments, so long as they are executory merely. 
But hère the payment by the défendants bas been already made, and 
made compulsorily under a power which they could not resist. The 
libelant's debt to Blake bas been thereby extinguished. The debt 
was a just one. No circumstances appear or are suggested showing 
that it was not one which the libelant was bound in conscience to pay, 
and one which he would presumably hâve paid out of thèse wages, if 
received by him. He bas had the full benefit of the défendants' pay- 
ment of it. Thèse are ail accomplished facts; and in the absence of 
any proved circumstances of hardship to the libelant, there is mani- 
festly no equity in bis claim to be paid, in substance, a second time ; 
and such a decree would inflict a manifest wrong upon the défend- 
ants. From this point of viewthe court might détermine quiteother- 
wise if there were any fraud, injustice, or oppression, either in the in- 
ception or in the payment of the debt to Blake ; or, if it absorbed the 
whole of the libelant's wages, or so much of it as would distress him 
to do without. But there is no suggestion of any such circumstances. 
Without référence, therefore, to the resuit, in a strictly légal point of 
view, of the assumed want of jurisdiction in the Massachusetts court 
to attach thèse wages, I think a court of admiralty, acting on équi- 
table principles, could not award the libelant, under such circum- 
stances, ex œquo et hono, the wages already paid compulsorily for his 
use. The défendant has manifestly the better equity. Per Kent, G. 
3., in Embreev. Hanna, 6 Johns. 101-103. 

Another considération leads to the same resuit ; namely, the law of 
the place of the attachment proceedings, including both the résidence 
of the parties and the situs of the debt attached. In both the United 
States district and circuit courts of Massachusetts, the tribunals there 
specially charged with the détermination of questions of maritime 
law, it must be considered, since the expression of opinion by Lowell, 
J., in the case of Ross v. Bourne, supra, that, under the maritime law 
as received and applied in Massachusetts, the wages of seamen may 
be there attached; in other words, that the state court had jurisdic- 
tion of the subjeet-matter, and was therefore a compétent court to 
compel the payment made by the respondents in the attachment suit. 
The question before us, it is true, was not presented for express adju- 
dication, but it was involved coUaterally; and the expression of opin- 
ion, in regard to it, in both the United States courts in Massachu- 
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«etts, is sufficient to entitle the respondents hère to the benefit of the 
views of the United States courts there, as a récognition of the right 
to attach the wages of seamen in the coastwise trade in that district, 
aecording to the maritime law as there recognized. The maritime 
law of the United States ought, indeed, to be uniform throughout the 
country ; but, until the suprême court décide between différent yiews 
in the United States courts in the différent districts, this court ought, 
upon the principles of comity, to respect the views of maritime law 
held and applied in other districts, though opposite to its own, so far, 
at least, as regards acts done and payments compusorily made within 
those districts in conformity with the maritime law as there recog- 
nized by the United States courts. Story, Confl. Laws, § 331. Even 
in cases of a différence of view with the state courts, the suprême 
court, in the récent case of Burgess v. Seligman, 107 U. S. 20, 34 j S. 
C. 2 Sup. et. Eep. 10, observes : 

"But even in suoh cases, for tlie sake o£ harraony and to avoid confusion, the 
fédéral courts will lean towards an agreement of views with the state courts, 
if the question seems to them balanced with doubt. Acting on thèse princi- 
ples, founded as they are on comity and good sensé, the courts o£ the United 
States, without sacriflcing their own dignity as independent tribunals, en- 
deavor to avoid, and in most cases do avoid, any uuseemlv confliet with the 
well-considered décisions of the state courts." 

Thèse observations are certainly quite as applicable to différences 
between the United States courts themselves in différent districts aa 
to the local maritime law, and as to the legality of acts done in con- 
formity with such local law. See Roderigas v. East River Sav. Inst. 
63 N. Y. 460; Lavin v. Emigrant Industrial, etc., 1 Fed. Eep. 641. 

The constitution of the United States, moreover, requires that "full 
faith and crédit be given in eaeh state to the judicial proceedings of 
every other state." Article 4, § 1. In the case of Mills v. Duryee, 
7 Cranch, 481, 484, Stoey, J., in delivering the opinion of the court, 
says : "It remains only, then, to inquire in every case what is the ef- 
fect of a judgment in the state where it is rendered?" and this test is 
reafiirmed in the case of Green v. Van Buskirk, 7 Wall. 139, 148. See 
Pennoyer v. Neff, supra; Pritchard \. Norton, 106 U. S. 124; S. C. 1 
Sup. et. Eep. 102. Since the décision of Ross v. Boitrne, supra, which 
was prior to the attachment proceedings and the payment by the re- 
spondents in this case, there can be no question, I think, that under 
the maritime law, as recognized and enforced in United States courts 
in the state of Massachusetts, the judgment record in the attach- 
ment suit put in évidence in this case, showing the attachment and 
the payment under it, would be held valid and binding upon the libel- 
ant in Massachusetts, because in conformity with the maritime law 
as there recognized; and being valid and effectuai there, they must 
be held to be valid and effectuai in any other jurisdiction where they 
may be brought in question, until the suprême court shall otherwise 
adjudge, as respects tho validity of such attachments. 
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It followB, therefore, that the payment made muet be allowed, and 
that the tender made at the time the answer was filed was sufficient. 
The libelant is entitled to the sum deposited in court, with costs to 
that time onlj, and the défendants should hâve costs thereafter. 



The Ebie Belle. 
{District Court, E. D. Michigan. February 19, 1883.) 

Admikaltt Practige— Jury Tiîial— Rev. St. § 566. 

In admiralty causes of contract or tort, arising upon the lakes, if eîtUer vessel 
concerned in such action be of 20 tous burdcn and upwards, enrolled and 
licensed for tlie coasting trade, and employed in navigation between différent 
States, eitlier party to sucli action may demand a trial by jury, under Rev. St. 
} 566. But if hoth vessela be foreign, or engaged in trade botween places in the 
same state, or the action be otlier than one of contiact or tort, it seems that 
neither party is entitled to a jury trial. 

In Admiralty. On motion to stvike from claimants' answer their 
demand for trial by jury : 

This was a libel for damages received by the schooner Lizzie Law, 
tbrough the négligence of the tug Erie Belle, in towing her from Chi- 
cago to Buffalo. The answer alleged that the schooner was a vessel 
of 20 tons burden and upwards, enrolled and licensed for the coast- 
ing trade, and at the time employed in the business of commerce and 
navigation between places in différent states and territories upon the 
lakes and navigable waters Connecting said lakes. It further ap- 
peared that the Erie Belle was a foreign vessel, and of course not 
within the above description. 

F. H. Canficld, for libelant. 

H. C. Wisner, for claimants. 

Beown, J. The Eevised Statutes (section 566) enact that in causes 
of admiralty and maritime jurisdiction relating to any matter of con- 
tract or tort arising upon or concerning any vessel of 20 tons burden 
or upwards, enrolled and licensed for the coasting trade, and at the 
time employed in the business of commerce and navigation between 
places in différent states and territories upon the lakes and naviga- 
ble waters Connecting the lakes, the trial of issues of fact shall be by 
jury when either party requires it. The history of this anomaly in 
our admiralty jurisprudence is found in the case of Gillet v. Pierce, 
1 Brown, A dm. 553. In the case under considération the vessel 
receiving the injury is within the description of the statute, but the 
offending vessel is not. The question is, upon whioh vessel can the 
cause or action be said to "arise or concern," — the vessel receiving or 
the one doing the injury ? So far as I know, no attempt bas been made 
to answer this question, except by Judge Conkling, in a note in his 
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work npon Admiralty Jurisdiction, vol. 2, p. 534, in wHch he saya 
"that this définition is supposed, unquestionably, to embrace, in cases 
of collision, the injured vessel, and in cases of salvage, the salved 
vessel; but it seems to be not an unreasonable interprétation tocon- 
sider it as embracing also the coUiding, and the salving vessel. " I 
am unable myself to see why, if two vessels are interested in a con- 
tract, or involved in a tort, the cause or action does not concern one 
of them as much as the other. It is no more important to the in- 
jured vessel that she should recover her damages than to the other 
vessel that she should not be compelled to pay them. In such cases 
either party is entitled, by the express terms of the statute, to demand 
a trial by jury. I doubt, however, whether the statute would apply 
at ail to cases of pure salvage, as they are neither matters of con- 
tract nor tort, or to cases wherein both vessels are foreign, or en- 
gaged in foreign trade, or in trade between ports in the eame state. 
The motion to strike the demand for a jury from the auswer must 
be denied. 
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First Nat. Bank of Jbfpbesonvillb, Indiana, ». Ohio Falls Cab à 

Locomotive Works. 

{Oircuit Court, D. Indiana. Jaauary 9, 1884.) 

Assignée of Pledged Secdeitibs— J^'okeclosurb— Accountablb to Absignor. 
Where the pledgee of mortgage bonds assigna them as collatéral security for 
a debt of liis owa, and the assignée, foreclosing against the original pledgeor 
without joining the assignor as a party, buys in the bonds himaelf, he is bound 
to account to the assignor for the bonds or their value, and not merely for the 
amount paid by him for them at the foreclosure sale. 

The Ohio Falls Car & Locomotive Company is a corporation duly 
organized under the laws of the state of Indiana. It stopped pay- 
ment in the month of October, 1873. At that time it owned certain 
real estate, buildings, machinery, etc., in Jeffersonville, Indiana, which 
were subject to a mortgage of $121,000. There had been executed 
toit by the Chespeake & Ohio Eailroad Company divers notes, aggre- 
gating the sum of $262,767.11, secured by the pledge of 329 bonds, 
of $1,000 each, issued by the said Ghesapeake & Ohio Eailroad Com- 
pany, and secured by a mortgage upon its property. Of thèse notes 
the Ohio Falls Car & Locomotive Company had discounted with the 
First National Bank of Jeffersonville, Indiana, $62,043.80, ail of 
■which it had indorsed. The said Ohio Falls Car & Locomotive Com- 
pany had also borrowed from the Western Financial Corporation, the 
Bankof Kentucky, and J. W. Sprague, trustée, divers sums of money, 
aggregating the sum of $81,713.48, which it had secured by the pledge 
of the notes of the Chesapeake & Ohio Eailroad Company to the 
amount of $89,636.42. The balance of the notes of the said Chesa- 
peake & Ohio Eailroad Company, amountingto $110,086.89, remained 
in the possession of the Ohio Falls Car & Locomotive Company. Of 
the bonds of the Chesapeake & Ohio Eailroad Company, which had 
been pledged to secure their notes, a due proportion stood pledged for 
the notes so discounted by the First National Bank of Jeffersonville, 
and pledged to the Western Financial Corporation, the Bank of Ken- 
tucky, and J. W. Sprague, trustée. So that the First National Bank 
of Jeffersonville held as a pledge to secure the notes discounted by it 
96 of said bonds, the Western Financial Corporation held 56, the 
Bank of Kentucky 14, Sprague, trustée, 27, and the company the re- . 
maining 139. 

On the thirty-first day of October, 1873, the Ohio Falls Car & Loco- 
motive Company made an arrangement with its creditors. This settle- 
ment provided, in its first and second sections, for certain debts which 
hâve since been fuUy paid, and need not be further noticed. By the 
third section it was provided as follows : 

"That ail parties who hâve discounted paper of the Chesapeake & Ohio Eail- 
road Company, amounting in the aggregate to $62,043.80, and indorsed by the 
Ohio Palis Car & Locomotive Companv. shall retain possession o£ said notes 
v.20,no.2— 5 
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of the Chesapeake & OMo Eaiiroad Company till the same are paîd In Ml by the 
maker, or tha obligations of the Ohio Falls Car & Locomotive Company as in- 
dorser, as provided for in section sixth, are complied with." 

By section 4 it was provided as follows : 

"That parties holding notes of the Ohio Palis Car & Locomotive Company 
to the amount of $81,713.48, secured by the notes of the Chesapeake & Ohio 
Railroad Company to the amount of $89,636.42, as collatéral, shall retain their 
présent collaterals till the notes of the Ohio Falls Car & Locomotive Company 
are paid in f uU as provided for in section six. " 

Section 5 relates to certain debts due for labor and personal service, 
which it was provided shoald be paid in full, and wbich hâve since 
been satisâed. 

By section 6 it was provided : 

"That ail other creditors, including those embraced in the third and fourth 
sections, whether on book account or by note, or otherwise, amounting to 
$440,689.22, shall receive, in settlement of their claims now matured, or yet 
to mature, seven (7) equal notes of the Ohio Falls Car & Locomotive Com- 
pany, payable respectively in one year, one year and a half, two years, two 
yoara and a half, three years, three years and a half, and four years from thé 
flfteenth day of N'ovember, 1873, and bearing interest at the rate of 10 per 
per cent, per annum, and notes made for the same f alling due each six months, 
and to be for the interest on thetuU amount of indebetedness at thèse specified 
times. On ail notes past due, interest shall be allowed to Noveinber 15th, and 
ail notes not matured shall be discountod as of November I5th; and ail such 
notes shall be surrendered on the delivery of the new notes as provided for in 
this section." 

By section 7 it was provided : 

"Messrs. Washington C. De Pauw, of Kew Albany, Tnd., John B. Smith, 
of Louisville, Ky., and J. H. McCampbell, of Jefïersonville, Ind., shall be ap- 
pointed trustées under this agreement of extension, with power to fiU any va- 
cancies. " 

By section 8 it was provided . 

"ïhe Ohio Falls Car & Locomotive Company shall raake to said trustées a 
good and valid morfcgage of ail the real estate, buildings, and maohinery now 
owned by them, being recently erected and purchased at a cost of $483,369.37, 
(subject to an existing mortgageon a portion of the same securing bonds now 
outstanding to the amount of $121,000,) to secure to ail the présent creditors 
of the Ohio Falls Car & Locomotive Company payment of their claims accord- 
ing to the varions provisions of this agreement, and when ail said claims are 
paid in full then said trustées shall release said mortgage." 

By section 9 it was provided as follows : 

"The Ohio Falls Car & Locomotive Company shall deliver and assign to 
said trustées ail the notes of the Chesapeake & Ohio Railroad Company now 
in their possession, amounting in the aggregate to i5llO,Q86.89,and said trus- 
tées shall hâve full authority to renew or dispose of the same, or make such 
compromise in settlement of the same with the Chesapeake & Ohio Railroad 
Company as may in their judgment be for the best interests of the creditors 
of the Ohio Falls Car & Locomotive Company; and whenever any payment 
or payments of interest or principal made on said notes to said trustées will 
in their opinion justify a distribution of the same, then they are authorized 
to make a pro rata distribution of the same on the unpaid notes of the Ohio 
Falls Car & Locomotive Company, giveu under the provisions of this agrée- 
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ment and flrstmaturing, each séries of notea to bepaid, principal and interest, 
in the order of its raaturity." 

By section 12 it was provided as foUows : 

"Tlie seven (7) per cent, bonds of the Chesapeake & Oliio Eailroad Com- 
pany to the amount of $329,000, held in trust by Mr. ï. L. Barrett, of Louis- 
ville, Ky., are pledged pro rata for the notes given by the Chesapeake & Ohio 
Railway Company to the Ohio Palis Car & Locomotive Company, to the 
amount o£ $262,767.11, (being at the rate of eighty cents on the dollar,) and 
iione of said bonds shall be surrendered to said Chesapeake & Ohio Railroad 
Company, or otherwise disposed of , except with the joint consent of the party 
or parties holding the notes secured by such bonds and the trustées appointed 
under this agreement, provided the Ohio Falls Car & Locomotive Company 
complies with the obligations contained in this agreement; but in case the 
Ohio Falls Car & Locomotive Company fails in any of thèse obligations, tlien 
parties holding said notes of the Chesapeake & Ohio Eailroad Company as col- 
latéral, or having discounted any of the same, are at liberty to take such ac- 
tion with référence to their pro rata of said bonds as they can legally do. " 

When the extension notes came to be execiited under section 6, 
some of the creditors took interest notes separate from the principal 
notes, and others took them together. The six months interest note 
therein provided for was paid at maturity, and also the first and sec- 
ond principal notes, and the second and third interest notes. De- 
fault was made in the payment of the third principal and fourth in- 
terest notes. Thèse matured November 15, 1875. In 1877 the 
trustées to whom the mortgage provided for by section 8 was exe- 
cuted, foreclosed it in Clark county, Indiana. By the order of the 
court entered in that cause ail of the outstanding extension notes 
were adjusted as of January 15, 1877, interest being calculated on 
those which had matured up to that day, and rebate upon those which 
were to mature thereafter. The total amount of the extension notes 
upon this basis was fixed at $357,988.52. This included extension 
notes held by the First National Bank of Jeffersonville to the amount 
of $64,760.12, similar notes held by the Bank of Kentucky to the 
amount of $8,116.35, similar notes held by the Western Financial 
Corporation to the amount of $33,396.62, and similar notes held by 
Sprague, trustée, to the amount of $14,812.63. On thèse extension 
notes the trustées paid two dividends, — one on the lifteenth day of 
January, 1877, of 8 per cent., and one on September 1, 1877, of 6|- 
per cent. 

On February 14, 1877, the First National Bank of Jeffersonville, 
the Bank of Kentucky, the Western Financial Corporation, J. W. 
Sprague, trustée, and De Pauw, Smith, and McCamphell, as trustées, 
under section 9 of the agreement hereinbefore recited, brought suits 
in the Louisville ehancery court against the Chesapeake & Ohio Eail- 
road Company, upon the notes severally held by the plaintiffs therein, 
and praying that the bonds pledged to secure such notes should be 
sold, and each obtained judgment in aecordance with the prayer of 
the pétition directing a sale of the bonds. At a sale made in its case, 
the First National Bank of Jeffersonville bought the bonds pledged to 
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secure the notes lield by it, and realized on ihem as a crédit apon 
the debt, after the payment of the costs, the sum of $429.55. The 
Western Financial Corporation bought the bonds pledged to secure 
the notes held by it, and realized on them as a crédit upon the debt, 
after the payment of the costs, the sum of $207.15. The Bank of 
Kentueky likewise bought the bonds pledged to secure the payment 
of the notes held by it, and realized on them as a crédit upon the 
debt, after the payment of the costs, the sum of $20. The trustées. 
De Pauw, Smith, and McCampbell, bought in the bonds held by them, 
pledged to secure the notes held by them, as set fortb in section 9 of 
the agreement above. About two years thereafter the Cbesapeake & 
Ohio Kailway Company was organized upon the wreck of the former 
Chesapeake & Ohio Railroad Company. Persons holding securities 
of the railroad company were admitted into the railway company 
upon certain terms, not necessary to be stated. The Western Finan- 
cial Corporation took the bonds so purchased by it at judicial sale, as 
above recited, and having received therefor the prescribed securities 
in the new railway company, sold sueh securities, realizing upon them, 
about November 1, 1879, the sum of $19,429.84. The Bank of Ken- 
tueky pursued a similar course with the bonds purchased by it at 
judicial sale, and sold the securities it received in the new railway 
company about November 11, 1879, for $5,148.28. The First Na- 
tional Bank of Jefferson ville, J. W. Sprague, trustée, and De Pauw, 
Smith, and McCampbell, trustées, delivered their bonds to the Union 
Trust Company of New York, the designated depository in the reor- 
ganization of the railway company, and received the proper certifi- 
cates therefor. When, however, they came to présent thèse certifi- 
cates, the railway company refused to issue the securities which they 
called for. After a litigation, the détails of which it is not essential 
to state, the First National Bank of Jefifersonville compromised its 
claim, upon receipt from the défendants of 80 first mortgage $1,000 
bonds of the Elizabetbtown, Lexington & Big Sandy Railway Com- 
pany. Sprague, trustée, likewise compromised the litigation upon 
his part by the receipt of 22 similar bonds. The trustées likewise 
compromised the litigation upon their part by the receipt of 116 
similar bonds. Thèse bonds were received by the parties in the spring 
of 1882, and were at ihe time worth from 90 to 92 cents on the dollar. 
The trustées hâve, under an arrangement assented to between them 
and the holders of the extension notes, and under the advice and di- 
rection of the Clark circuit court, paid to the stockholders of the old 
company 21 of thèse bonds. This leaves in their hands 95 of the 
said bonds. This litigation is had with the view of instructing the 
trustées as to how they will distribute thèse bonds. They will, when 
sold, after the payment of the expenses incident to the trust, yield 
about 22 per cent, on the amount of the extension notes, as fixed on 
the fifteenth of January, 1877. This computation excludes interest 
which bas accrued since that date, and also the two dividends which 
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have been paid; but, as the interest will more tban exceed the amount 
of the dividends, the estimate as to what each holder of the extension 
notes will receive is too large, rather than too small. 

It is claimed on the part of the complainants that the only crédit 
to which the Ohio Ealls Car & Locomotive Company is entitled 
in respect to the Chesapeake & Ohio Eailroad bonds purchased by 
them at judicial sale is the amount which said bonds brought at such 
sale; second, that each of them is entitled to the dividend on the full 
amount of the debt due, without regard to such crédit; third, that 
each one of thèse créditera had two securities for their debts, viz., 
bonds specially pledged to each one of them, and the lien given to 
them in common with the other creditors upon the property mentioned 
in clause 8 of the agreement, and that mentioned in clause 9 of said 
agreement, and that where a créditer has such double security he is 
entitled to a dividend on bis full debt out of each. 

Alex. P. Humphreys, for complainants. 

Alex. Dowling, for défendants. 

WooDS, J. Objections are made by eounsel for the défendant, on 
aocount of alleged defects of the record of the procédure, to the juris- 
diction of the Louisville chancery court, in the case of the First Na- 
tional Bank of Jeffersonville ; but the questions thus presented need 
not be decided. Treating as valid and effective, between the parties 
to the respective records, ail the judgments of tiaat court with which 
the parties to this case are ooncerued, the important fact remains 
that neither the Ohio Falls Car & Locomotive Company, nor the 
trustées to whom that company made the assignment of October, 
1873, were made party to any of the cases, except that the trustées 
themselves brought one of the suits, and under the decree which they 
obtained bought the bonds thereby ordered to be sold. 

It has been held in a number of instances, and seems to be well 
established, that where a mortgage of real estate has been assigned 
as collatéral security for a debt other than the mortgage debt, and 
the holder of the collatéral forcloses the mortgage, without making 
the assignor party to the purchase, and becomes the purchaser under 
the decree, the sale extinguishes the mortgagor's right of rédemption 
only, and does not otherwise affect the relations of the assignor and 
assignée of the collatéral. The property, as well after foreclosure as 
before, is held for the benefit of both pledgeor and pledgee, and must 
be disposed of for the benefit of both. The price bid at such sale 
does not operate as payment upon the debt for which the mortgage 
was pledged. Brown v. Tyler, 8 Gray, 135; Montagne v. Boston de 
A. R. Go. 124 Mass. 242; Stevens v. Dedham Inst., etc., 129 Mass. 
547; Slee v. Manhattan Go. 1 Paige, 48; Hoyt v. Martense, 16 N. Y. 
231; Dalton v. Smith, 86 N. Y. 176; Smith v. Bunting, 86 Pa. St. 116 ; 
Jones, Pledges, §§ 659, 683. The évident principle upon which thèse 
cases were decided is that the assignor or pledgeor of the collatéral 
in each instance had an interest in the mortgage which could not be 
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extinguished by a procédure to which he was not a party, and it 
seems clear that in this respect there can be no distinction between 
the position of an assigner of notes, secured by a mortgage upon 
real estate, and that of an assignor of notes secured by the pledge of 
bonds or other like securities. It follows that the decrees of the 
Louisville chancery court, however effective to divest the Chesapcake 
& Ohio Eailroad Company of any interest in the pledged bonds, had 
no suoh effect on the rights of the Ohio Falls Car & Locomotive Com- 
pany, or of those claiming under that company. Eacb purchaser of 
the bonds under those decrees stili held the same as a pledge or se- 
curity for the payment of that portion of the notes of the car com- 
pany executed to or held by such purchaser. 

It is perhapa worth while to note that prior to the adjustment of 
Ootober, 1873, the Jeffersonville National Bank was, as it seems, the 
ov?ner of the notes of the Ohesapeake & Ohio Eailroad Company, in- 
dorsed to it by the car company, and the car company was liable to 
the bank only as indorser of those notes ; but after and by force of 
that adjustment the car company beeame and was the principal 
debtor, liable to the bank upon its notes then made, and accepted by 
the bank, to which the notes of the railroad company, themselves se- 
cured by the bonds in pledge, beeame only a collatéral. In this way 
the relation of the bank to the car company, in respect to the notes 
and bonds of the railroad company, beeame the same as that of the 
other holders, and the effect of their several decrees for the sale of 
their respective bonds the same. They are, therefore, ail alike bound, 
not to give crédit for the amount of their respective bids, but to ac- 
count for the bonds purchased, or for the proceeds or value thereof, 
in case they hâve been disposed of. 

In respect to the third proposition of the complainants, it is the 
opinion of the court that it is true, and that distribution should be 
made accordingly: provided that no one shall reçoive fi:om the trus- 
tées more than enough, after application of the proceeds or value of 
his coUaterals, to pay the remainder of bis claim, with interest, as 
evidenced by the extension notes. 
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HOLYOKE WaTER-PoWEE Co. V. CONNECTICDT ElTBB Co. 
{Circuit Court, D. C'onnecticut. April 23, 1884.) 

Improvbment of Navigable Streams — Conseqdential Damabb — Land Outsidb 

THE Staïb— Législative Powee. 

Remote and consequential damage, such as the diminution of water-power, 
accruing to land from improvements to the navigation of the water-ways of a 
Btate authorized by the législature thereof, do not ainount to a " taking " within 
the meaning of the constitution, and t!ie législature is empowered to authorize 
such improvements withont référence to such consequential damage to land 
within the state ; but the législature lias no povver to cause such damage to the 
owners of land in other statcs. < 

In Equity. 

A''. A. Léonard nnà Alvan P. Hyde, for plaintiff. 

Henry G. Robinson, Charles E. Perkins, Charles H. Briscoe, and 
Arthur F. Eggleston, for défendant. 

SmPMàN. J. The Connecticut Eiver Company was incorporated in 
the year 1824, by the gênerai assembly of the state of Connecticut, 
"for the purpose of improving the boat navigation of Connecticut 
river," a navigable stream, and was empowered, among other thinga, 
to remove obstructions from the channels and bars of said river from 
and above the bridge at Hartford to Springfield; to loek the falla at 
Enfield on said river; to mako channels to aid them; to construct a 
canal on either bank of said river near said falls, and to construct a 
dam or dams for the purpose of entering and leavingthelocks, "pro- 
vided the extension and form thereof shall be such as shall not 
prevent the convenient passage of boats and lumber down the river, 
nor obstruct the passage of fish;" to demand and receive specified 
tolla from every boat passing up said river or through thelocks; and 
to purchase, hold, lease, or alien mill seats or manufactories upon or 
near Enfield falls. The locks and canals were to be, and were, con- 
structed under the direction of a board of commissioners, who were 
named in the charter, and who were authorized to direct further im- 
provements to be made, if, after the completion of the works, such 
improvements should beeome necessary. Under this charter the 
défendant, before 1829, built a dam from the west bank into the river 
at Enfield falls, and also built a canal upon the west side of the river, 
about five and one-half miles long, with the necessary locks and other 
works. In 1829 the water of the river was turned into the canal, and 
since then boats engaged in the navigation of the river hâve contin- 
uously passed through the canal, and so hâve avoided the diffioulties 
incident to the passage of Enfield falls. The défendant has also con- 
tinuously leased the use of the water and water-power in said canal 
to the occupants of mills upon its banks. Upon the defendant's ap- 
plication to the board of commissioners to examine, approve, and 
allow certain proposed dams in the river, the commissioners, on Sep- 
tember 3, 1849, found and authorized as follows : 
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"That the depth of the water at and abovethe northern terraination of 
said canal is not sufBcient for the safe and easy passage of boats into and 
out of said canal at low stages of water, and that it is expédient and neces- 
sary that the depth of water should be increased. We do also flnd that the 
dam and works proposed or in the process of érection in said river, and ex- 
tending westwardly from the east bank of the same, are well adapted to ef- 
fect that object of increasing the depth of the water, and that the same will 
not impede the passage of flsh upsaid river, or the passage or floatingof boats, 
timber, or other property down the same. We do therefore authorize, ap- 
prove of , and allow the érection and completion of the dam and other works 
in said river, whether proposed or now in progress, as the same are herein- 
after specified and described, viz.: ïhedam extending westerly from the east 
bank of said river four hundred and sixty-one (461) feet, and at such height 
as shall at the lowest stage of water, when the water is at the height of 
the top of said dam, raise the water in said canal to the height of iive (5) feet 
and (9) inches on the miter sill of the upper guard gâte. Also to sink a crib 
at the western end of said last-mentioned dam, and continue and keep the same 
thereof twenty-eight feet in breadth westerly from said west end, and atsuch 
height from the bottom of said riveras will leave the water two feet in depth 
at its lowest stage, leaving the opening in the river from the western end of 
said dam to the eastern end of the old or former dam not less than one hun- 
dred (100) feet, and from the western side of said crib not less than seventy (70) 
feet tothe eastern end of said old dam. Also to make a sunken dam across 
the said opening of seventy (70) feet from the westerly side of said crib to tlie 
eastern end of said old dam, by the sinking of cribs or other materials on the 
bottom of said river, and to make andconstruct said sunken dam such height 
that the water shall not, at its lowest stages, ever be less than four (4) feet 
in depth upon and above the top or highest part of said sunken dam. " 

r 

In the year 1855 the défendant made another application to the 
board of commissioners "to approve, authorize, and allow certain al- 
térations on and additions to" its works and dams, which had been 
constructed or were in process. The commissioners decided as fol- 
lows: 

«* * * "vy-Q (jo therefore décide that it is inexpedient to modify or vary 
said order of 1849, but we adopt and conflrm the same so far as it spécifies 
and fixes the depth of water at five feet nine inches on the miter sill of the 
guard lock at low water. We believe it is better for ail parties that, so far 
as the action of the commissioners is concerned, it should be held as a settled 
point that the water at low stages should be and continue to be at this speci- 
fied depth, and that ail the érections and obstructions of the company should 
hâve référence to that depth. We do therefore approve the érection of the 
eastern dam, the making of the cribs and sunken dam in the opening between 
the dams, but décide that certain of those cribs which are above the gênerai 
level be taken down and reduced to such level as soon as the weather and the 
stage of water will allow, and in the mean time tliey are to remain as they 
now are. As it respects the navigation, down Enfleld falls, it is very incon- 
siderable and dangerous at the best, and at extrême low water is scarcely at- 
tempted or practicable, and we think the weight of évidence produced before 
us shows that the récent érections hâve not increased the danger or the diffi- 
ciilty. The eastern dam we think somewhat liigher than necessary to secure 
the specified depth of water at low stages, and incline to the opinion it might 
properly be lowered a few inches ; but as some persons, who were understood 
to hâve been remonstrauts, suggested it might be injurions to them, as they 
were interested in property above the falls, we make no order on that sub- 
ject." 
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The dams remained in the condition mwhieh they were authorized 
to be by thèse two ordera of the commissioners until 1881. The de- 
fendant fuUy availed itself of the permission to sink cribs in the open- 
ing between the dams, and when they were repaired, as hereinafter 
mentioned, in the summer of 1881, there was in the gap "a pile of 
stone whicb had been built right round on a circle from one wing to 
another," about two feet below the surface of the water at the opeu- 
ing. At this time about 4,000 cubic feet of water per second were 
âowing at Holyoke. 

In 1881 the defendant's charter was amended by the gênerai as- 
sembly of Connectieut as follows : 

"Whereas, the dams of the Connectieut River Company, at Enfleld falls, 
hâve become inadéquate by reason of natural changes in the channel of the 
Connectieut river, and by reason of the uneven and greatly diminished flow 
of water therein, malcing said river for a distance of several miles below said 
dams unnavigable; and, 

"Whereas, to improve the navigation upon said river, both above and below 
said dams, and to préserve and maintain the water-power of said company, 
it is necessary that the water in the canal of said company, and in said river 
above said canal, shall be of greater depth tlian the dams of said company, at 
their présent heights, will allow; therefore, 

"Resolved, by this assembly: Section 1. That the Connectieut River Com- 
pany are hereby empowered and authorized to unité their said dams at Enfield 
falls, aforesaid, so as to continue and extend the same across the Connectieut 
river, and to raise said dam and dams to sueh a height that the crest or erests 
tbereof shall not exceed the height of seven feet above the miter sill of the 
upper guard gat^ or look, at the upper entrance to said canal, as said miter 
sill now is; but the dam at the extrême west end may be flfteen inches higher 
than its présent height, sloping on a regular incline for three hundred feet: 
provided, that said company shall construct and maintain at the said dam or 
dams, and as a part thereof, subject to the approval of the fish commissioners 
of this state, suitable and proper fish-ways to admit the free passage of ftsh 
up and down said river, over and above said dams, and to be kept open at 
such seasons as shall be necessary for the passage of fish; said iish-ways at 
ail times to be under the direction and approval of said commissioners, or of 
such other authority as this state shall appoint with référence thereto." 

The second section related to the assessment and payment of dam- 
ages which should accrue to the property of any person by reason of 
the exercise of the powers conferred by the amendment. 

In July, 1881, the défendant began to fill the gap between the 
dams, and after the building of a cofïer-dam 404 feet long, above and 
in front of the opening, built, below the dams and across the gap 
between the wings, and Connecting with the old dams, a pièce of new 
dam, 285 feet long, and, after it had settled 2 inches, 10.80 inches 
above the average crest of the old dam. The gap between the wings 
was 100 feet. The respective surveyors diflfer about two inches in 
the height of the new dam before it had settled. I adopt the meas- 
ùrement of the defendant's surveyor. In the new pièce of dam there 
is an opening 14 inches deep, and from 40 feet to 42 feet in width, 
for the passage of fish and lumber over the dam. The élévation of 
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the old dam above the miter sill was five feet nîne and one quarter 
inches. On August 19, 1882, the surface of the water in the river 
waa six feet and four inches above the miter sill, The average élé- 
vation of the new work, not inoluding the fish-way, is 40.31 feet 
above the datum plane, or imaginary horizontal plane which was es- 
tablished by the engineers on both sides, and which is explained in 
the record. The remainder of the dam, or the old dam still remain- 
ing, is about 1,288 feet long, and on an average height of 39.41 feet 
above the datum plane. Three hundred and thirty-two feet in length 
of the coffer-dam were about six feet in height above the water, and 
the remainder of the dam was about two feet in height above the 
water. It was taken away late in the fall of 1881. 

The Holyoke Water-power Company was ineorporated in January, 
1859, by the législature of Massachusetts, for the purpose of uphold- 
ing and maintaining the dam across the Conneeticut river, thereto- 
fore constructed by the Hadley Falls Company, and one or more 
locks and canals in connection with the said dam, and of creating 
and maintaining a water-power to be used for like purposes. The 
Hadley Falls Company was ineorporated for similar purposes, by the 
législature of Massachusetts, in 1848, and in 1859 the plaintiff pur- 
chased its dam, canals, water privilèges, and land. The plaintiff 
thus became, and is, the owner of an extensive and valuable water- 
power upon the Conneeticut river, :at Holyoke, in Massachusetts, 16 
miles above the defendant's dam, and has expended large sums of 
money in the development and improvement of its property. It 
leases the water-power to mill-owners, and from such leases dérives 
a large portion of its income. Its fall is about 60 feet. 

The bill was brought in September, 1881, and after the gap had 
been filled by the new pièce of dàm which has been described, but be- 
fore the work was entirely completed, alleging that the solid dam, and 
the raising the dam across the width of the river as authorized by the 
législature of Conneeticut, will set back the water upon the plaintiff 's 
Works, will overflow its land, impede the opération of the mills there 
situate, diminish the effective head of its fall, and commit irréparable 
injury to its property, and praying that the défendant maybeordered 
to remove the obstruction between the wing dams, and be enjoined 
against raising the dam. The answer of the défendant admits that 
the gap was filled by the new dam substantially as has been stated, 
but dénies that any damage has been done to the rights or property 
of the plaintiff, and allèges that it has no présent intention of raising 
the rest of the dam, but daims that under said amendment of 1881 
it haa the right to raise the whole of the dam to the height authorized 
thereby, and asserts that it proposes to make such érection if it should 
become necessary. 

Tho waier of the river is diverted by the plaintiff at Holyoke înto 
three canals, which are substantially parallel to the river, and are 
called the first, second, and third level canals. "They are so arranged 
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that the water flows from the gâtes at the dam into the first level; 
from the first level, a small portion into the river and the balance into 
the second-level canal; from the second level, part into the third level 
and a part into the river; and from the third level into the river. 
The third-level canal is furthest from the dam, and nearest to and 
parallel with the bank of the river, where the river bends to the west- 
"ward, below the city of Holyoke." The plaintiff owns about 440 acres 
of land, "390 acres being building lots and about 60 acres being mill- 
sites. Twenty acres of thèse mill-sites are on the third-level canal. 
The Holyoke Water-power Company now owns the river front, from 
the dam to the foot of the fall, about 9,600 feet in length, and thence 
about 5,500 feet further, on the west bank of the river. Tins last- 
described bank of the river is the one across which the tail-races of 
the mills on the third-level canal are construoted. " 

The plaintiff furnished elaborate and careful computations of its 
hydraulic engineer, which were based upon the comparison of an ex- 
tensive System of observations taken by his employés after the con- 
struction of the coffer-dam, with observations and data before such 
construction, for the purpose of showing that the effeet of the présent 
obstruction at Enfield falls was to raise the water of the river at the 
point next adjacent to the tail-races of the mills upon the third-level 
canal, but not to show that any water bas been set back upon the 
plaintifî's land, or into the tail-races, or upon the works of any of the 
mills as now constructed. The plaintiflf's engineer, Mr. Herschel, 
was corroborated, to a certain extent, by the opinions of Gen. Ellis, 
the engineer in charge of the surveys which had been taken since 
1870, and of the works which had been constructed by the United 
States government for the purpose of improving the navigation of the 
Connecticut. Two other hydraulic engineers, Messrs. Worthen and 
Greene, criticised the accuracy of the data upon which the computa- 
tions were based, and Mr. Greene denied that the property of the 
plaintiff is or will be injured by the présent or proposed dam of the 
défendant whenever the river is at the stage which he estimâtes to be 
its ordinary stage. 

Two facts are conceded by ail the witnesses to be true. The first 
is that at low water, which is generally stated to be a flow of 4,000 
cubic feet per second at Holyoke, the Connecticut river between Hol- 
yoke and the defendant's dam, as it existed before the gap was filled, 
was nearly a still pond. Mr. Herschel says that "a slope of only 
four inches snfQced to convey 4,000 cubic feet per second from Hol- 
yoke to the Enfield dam." Therefore any material additional ob- 
struction placed upon the Enfield dam of 1849 or 1855 would be 
perceptible in the river at Holyoke at the time of very low or low 
water. The second conceded fact is that the defendant's dam as it 
was, or as it is now constructed, is so low that as the volume of 
water increases in the river and flows over the dam, there is a point 
^yhere the présent dam would cause no injury at Holyoke. The 
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amount of the rise of the water which is ordinarily cauaed by the 
présent dam, the fact of injury, the length of time during which any 
injury would be perceptible, and the point at whioh any injury would 
cease, are controverted questions. 

The most reliable testimony upon the amount of the rise in the 
river resulting from the increased obstruction at Enfield falls is de- 
rived from the records of the river heights at the Springfield toU- 
bridge, which were kept by the keeper of the bridge from March, 
1881, to December, 1881. From thèse records it is shown that when 
4,000 cubic feet of water per second were passing Holyoke, the 
water at Springfield was, after the construction of the coffer-dam, 
96-100 of a foot higher than it was before July, 1881. It is to be ob- 
served that thèse figures state the eSeot between July and December, 
and that during the greater portion of this time the coffer-dam was 
a part of the obstruction. The other results are given in the follow- 
ing table : 

Cubic feet per second 

at Holyoke. Increase. 

7,000, ... .... 0.28 

10,000, 0.25 

13,000, 0.24 

16,000, 0.22 

19,000 0.19 

22,000, - 0.13 

At 4,000 feet the effect at Holyoke would be the same as at 
Springfield. From and after the flow of 7,000 cubic feet, the effect 
at Holyoke would be about half that felt at Springfield. The obser- 
vations which were taken at Holyoke and near Enfield Falls, under 
the direction of the plaintiff, show a greater effect than that which 
is hère stated, but the Springfield observations I regard as more reli- 
able. In order to détermine whether any damage will be caused by 
the présent dam, the length of time during which a rise at Holyoke 
will continue is important. Mr. Herschel, collecting the scattered 
days of the year, in the order of their dryness, into months, and ar- 
ranging. the months in like order, estimâtes that during the dryest 
month the flowof the river at Holyoke is 4,072 cubic feet per second, 
and is during the second month 4,886 cubic feet, and is during the third 
month 6,515 cubic feet, and is during the fourth month 8,225 cubic 
feet, and is about 47,000 cubic feet per second during the wettest 
month. Gen. Ellis, who had been very familiar with the river be- 
tween Enfield dam and Holyoke, from having superintended the gov- 
ernment suirveys, was of the opinion that if the gap was filled up, so 
that the crest of the solid dam should average 39.1 feet above the 
datum plane, which would be 3.72 inches below the average crest of 
the old part of the présent structure, the river would be raised a foot 
dui-ing about one month; and in his report recommended that the 
opening should be thus closed by the government, Assuming that 
the gap was filled up by a structure 18 inches above the main level 
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of the old dam, and 280 feet long, he testified that this obstruction 
"would certainly raise the water at Holyoke in the lower stages of the 
river. The reasons are that the obstruction contracta the water-way 
at Enfield, and thereby raises the water flowing over the rest of the 
dam. This sets the water back at Holyoke, at the lower stages of 
the river, almost exactly the amount of the rise at Enfield. * * * 
Exactly what part of the year this effect would take place, I am not 
able to state of my own knowledge. As the river rose from the state 
of low water, the effect would diminish." In his affidavit, made Sep- 
tember 13, 1881, to be used upon the motion for a preliminary in- 
junction, he said: "There would probably be, from the best data in 
my possession, and my gênerai knowledge of the river, an average 
of about thirty days in each year when the water would be one foot 
lower with the gap as it existed eight years ago, than with the gap 
âlled up as at présent." It is évident that Gen. Ellis was intention- 
ally vague as to the increase of flow which would overcome the effect 
of the obstruction. From the testimony in the case no certain and 
indisputable conclusion can be reached, either as to the length of 
time in each year in which the influence of the présent dam will be 
known at Holyoke, or as to the amount of the flow of water at which 
the influence of the dam will cease to be felt ; but my opinion is that, 
with a flow of 7,000 cubic feet per second, the effect will be un- 
known, and that such effect will be perceived at Holyoke between 30 
and 90 days during the dryest part of the year. 

Putting aside the testimony for the défendant, certain facts tend 
strongly to satisfy me that the effect of the présent structure will not 
be protracted and will not be injurious. They are as follows: 

(1) When the observations in regard to the rise of the water were taken, 
the cofïer-dam, the dimensions of which hâve been given, was the effective 
obstruction in the river, in addition to that caused by the pre-existing dam. 

(2) Gen. Ellis' indisposition to commit liimself in regard to the point at 
which the effect will be unknown, when he was testifying for the plaintiff, 
and his admission that when he was testifying before the législative commit- 
tee which had the amendment of 1881 under considération he might hâve 
said, in substance, that if the dam was raised 15 inches, the backwater would 
be overcome by a slight rise. 

(3) His recommendation to the government to close the gap, when it was 
apparent that such a course would raise the water about one foot during 30 
days in the year. He was undoubtedly making recommendations which he 
knew it would be perfectly safe for the government to act upon, and which 
were probably inside the limit which he thought that caref ul prudence would 
suggest. 

The next point is as to the amount of damage which îa caused by 
the présent structure. The rise is simply a riae within the banks of 
the river. It overflows nothing; it occupies no land. As the Works 
of the existing mills are arranged, it is impossible for this obstruc- 
tion to set back any water upon their wheel-pits or canals. The fall 
on the third-level canal, as computed by Mr. Herschel in theorderof 
his arrangement of months, follows: Dryest, or first, 25.10 feet; 
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second, 24.80 feet; third, 24'.20 feet; fourth, 23.65 feet; fifth, 23.10 
feet; sixth, 22.35 feet ; seventh, 21.65 feet; eighth, 20.85 feet; ninth, 
20 feet; tenth, 18.85 feet. 

The usual lease heretofore in use bas been for a fall of 24 feet. It 
is, of course, practicable for the lessors aud lessees of power at Hol- 
yoke to aiter their indentures, and for the lessees to alter their struc- 
tures 80 as to utihze every inch of fall that is attainable during the 
dryest portion of the summer, and it may be possible for the plain- 
tiff so to arrange its contracts with the présent lessees, or with the 
purchasers of unsold mill-powers, as to dérive a pecuniary benefit from 
the slight additional amount of fall during this dry period; bat the 
damage which will accrue to the plaintifï from the présent Bnfield 
dam seems to me to be theoretical and fanciful rather than actual. 
In the months of August and September it might hâve a nominal ad- 
vântage if the gap had not been filled, but I cannot deem it reason- 
able that no change should be permitted in the structures for the 
benefit of navigation 16 miles distant from Holyoke, in order to fur- 
nish the Holyoke company with an advantage which consists far more 
in theory than in fact. During nine or ten months in the year this 
obstruction will not be known at Holyoke ; during two or three months 
it can be perceived ; but it practically does no damage to the owners 
of the 'water-power. 

In regard to the raising of the dam above its présent height to the 
point authorized by the amendment of 1881, I am of opinion that it 
would produce to the plaintiff a pecuniary injury for a period of six 
or seven months in the year by the diminution of its fall, but not by 
an overflow of its land or a taking of its property, — an injury which is 
called a consequential injury. McKecn v. Delaware Division Canal 
Co. 49 Pa. St. 424. The défendant admits in its answer that it 
daims the right to raise its dam to the point authorized by the 
amendment, and that it proposes to do so whenever necessary. 

The défendant insists that inasmuch as the state of Connecticut 
authorized the addition to the dam for the purpose of improving the 
: navigation of Connecticut river within the limits of the state, any 
consequential injury not amounting to the taking of land, which is 
occasîoned, in the exercise of ordinary care, by reason of such im- 
provement to the land of a riparian proprietor, is damnum alsque in- 
juria; and it may be considered as settled that where a state, by it- 
self or by its agents, in the construction of works authorized or directed 
by the législature of such state for the benefit of the navigation of a 
navigable river within its bordera, causes, without malice, and in the 
exercise of ordinary care, a necessary consequential injury to land 
within its borders, no relief will be granted against such injury. The 
state aud fédéral courts ooncur in the assertion of this principle. 
The suprême court of errors of Connecticut says, in regard to works 
erected for the improvement of the navigation of Connecticut river: 
"The public, being the owners of this river, hâve an unquestionable 
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right to improve the navigation of it, without any liability for re- 
mote and consequential damage to individuals." HoUister v. Union 
Co. 9 Conn. 43(5. 

" Acts done in the proper exercise of governmental powers, and not 
directly encroaching upon private property, though their conséquences 
may impair its use, are universally held not to be a taking within 
the meaning of the constitutional provision. They do not entitle the 
owner of suoh property to compensation from the state or its agents, 
or give Mm any right of action. This is supported by an immense 
weight of authority. • * * "We bave examined the décisions of 
the courts of Illinois, and others to which we bave been referred by 
the plaintiffs in error, but in none of them was it decided that a ripa- 
rian owner on a navigable stream, or that an adjoiner on a public 
higbway, can maintain a suit at common law against public agents 
to recover consequential damages resulting from obstructing a stream 
or bighway in pursuance of législative authority, unless that author- 
ity bas been transcended, or unless there was a wanton injury in- 
flicted, or carelessness, négligence, or want of skill in causing the 
obstruction." Transp. Go. v. Chicago, 99 U. S. 635. 

In this case the injury will be caused to property beyond the limita 
of Connecticut, and the question arises whether the doctrine which 
has been asserted is applicable to this state of facts. This question 
has never, so far as I can ascertain, been decided by the courts of 
this eountry. The question has arisen whether, by virtue of the right 
of eminent domain, one state can take or subject to public use land 
in another state, and the décisions hâve naturally been against such 
a power. Farnum v. Canal Corp. 1 Sumn. 46; Salishurii Mills v. For- 
saith, 57 N. H. 124; Wooster v. Great Falls, etc., Co. 39 Me. 246 ; U. S. 
V. Ames, 1 Wood. & M. 76. In two cases which hâve recently arisen 
in fédéral courts, and which involved the right of a state to regulate 
or to improve the navigation of a river wholly within its limits, the 
judges hâve carefully limited their décisions to the facts in the cases. 
Escanaha Co. v. Chicago, 107 U. S. 678; S. 0. 2 Sup. Ct. Eep. 185; 
Huse V. Glover, 15 Fed. Eep. 296. Important suggestions which bear 
upon the question in this case are made by Judge Teeat in llutz v. 
St. Louis, 7 Fed. Hep. 438, and by Mr. Justice McLean in Palmery. 
Com'rs Cuyahoga Co. 3 McLean, 226. 

The rule which has been referred to is based upon the principle 
that the improvement of the navigation of navigable rivers within a 
state is part of the state's governmental duties, and that the work 
which is done towards such improvement is done in the discharge of 
the governmental powers of the state, and that the land of the riparian 
proprietor within the state is subject to the just exercise of this power ; 
and that when the state undertakes to exercise its governmental power 
the public good is paramount to the consequential injury of land which 
is incidentally and necessarily affected by the improvement. The 
land is under the jurisdiction of the state, and the state dérives tlae 
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power to iuflict remote and consequential injuries upon it by vîrtue of 
such jurisdiction. The owner of land abutting upon a navigable river 
owns it subject to the right of the state to improve the navigation of 
the river, beeause the land is within the govermental control of the 
state; but it seems to me that the state obtains by virtue of its gov- 
ernmental powers no control over or right to injure land without its 
jurisdiction. Jurisdiction confers the power and the right to inflct 
consequential injury, but when no jurisdiction exista the right ceases 
to exist. It is a recognized principle that the statutes of one state in 
regard to real estate cannot act extraterritorially. As Connecticut 
bas no direct jurisdiction or control over real estate situate in another 
state; it cannot indirectly, by virtue of its attempted improvement of 
its own navigable waters, control or subject to injury foreign real 
estate. If this resolution is a bar to an action for any consequential 
injury to land or to rights connectedwith land in Massachusetts, Con- 
necticut is acting extraterritorially. 

Let there be a decree enjoining the défendant against any further 
raising of its présent dam, and against constructing a new dam or 
dams to a greater heighi than the height occupied by the respective 
portions of the présent structure. 



Union Tbust Co. of New York v. Nevada & O. R. Co. 

Mason and others v. MoMurray and others. 

(Circuit Court, D. Nevada. March 2,9, 1884.) 

RAFLUOAD BONDB — KlGHTS OF HOLDBB UnAFPECTBD BT SUBSEQUENT FkAUDD- 

LENT Issue. 

One who purchaaes from a railroad company their bonds, under the assur- 
ance tliat no further indelitedness shall be placed on the portion of road then 
constiucted, enjoys ail his rights ayainst the company, unatîected by those of 
a purchaser of bonds issued subsequently in violation of the assuiance. 

In Equity. 

Sabin, J. The above-entitled suits are submitted upon the same 
testimony. The first-entitled suit was brought in this court by the 
Union Trust Company of New York, to foreclose a certain trust deed 
executed by the Nevada & Oregon Eailroad Company to secure the 
payment of certain first mortgage bonds (310 in number, of the de- 
nomination of $1,000 each) and coupons, executed by said railroad 
company, in the payment of which default had been made. In that 
suit an interlocutory decree was entered August 7, 1883, final decree 
being reserved until the testimony shou.id be taken and submitted in 
the two cases. The second suit was brought by complainants, who 
are the owners of said 310 bonds, secured by said trust deed, fore- 
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closed in the first-named suit. The object of this second suit is to 
hâve declared fraudaient and void, as against complamants, an issue 
of 147 bonds of said railroad company, (of the value of $1,000 each,) 
and claimed by respondents to be equally secured by said trust deed 
with the 310 bonds held by complainants. 

The pleadings are somewhat voluminous. The bill allèges that on 
the twenty-fifth of April, 1881, said railroad company duly executed 
3,000 bonds, of the value of $1,000 eaeh.bearing 8 per cent, interest, 
payable A. D. 1930, interest payable semi-annually, and, in default 
of payment of interest when due, the principal should become due at 
the option of the holder of the bonds. On the same date said rail- 
road company, to secure the payment of said bonds, duly executed to 
the Union Trust Company of New York, in trust for the bondholders, 
a mortgage upon its franciùse and property in the atate of Nevada. 
Thèse bonds were to be of no validity until certified to by said trust 
company. The trust company certified to only 600 of thèse bonds. 
Of thèse bonds bo certified, complainants purchased 310, for value, 
paying therefor, as shown by the testimony, $248,000. The bill 
further allèges that thèse bonds were so purchased by complainants 
on the distinct and positive agreement by said railroad company 
that no more than $10,000 of said bonds should be issued for each 
completed mile of said road, as the same should be built; that only 
31 miles of said road were ever completed ; that said railroad com- 
pany wrongfuUy procured from said trust company the 290 bonds re- 
maining from said 600 bonds so certified, and bas in fraud of the 
rights of complainants wrongfuUy disposed of 147 of the same. The 
respondents deny that said railroad company ever made or entered 
into any agreement by which it was limited to an issue of bonds at 
the rate of $10,000 per mile of completed road, or at any limited rate 
whatever. And it allèges that respondents are bona Jide purchasers 
of said 147 bonds, without notice, for value, and are entitled to ail of 
the beneûts arising to them as snch. 

In examining the testimony it will be well, to avoid confusion, to 
note thèse faets in référence to the date of the organization of the 
"Nevada & Oregon Kailroad Company," the défendant in this action, 
and the organization of "The Nevada & Oregon Railroad Company," 
the predecessor in interest of said company, défendant. Tbe names 
of the companies are the same, excepting that the definite article 
"the" is not prefixed to the railroad company défendant in this suit. 
"The Nevada & Oregon Railroad Company" was organized in Nevada 
on the first of June, 1880. Its object was to construct a railway 300 
miles in length, more or less, with various branches. The proposed 
line of railway was divided into "divisions," with appropriate names 
for each division. The portion of the line extending from Reno to 
Beckwith pass, and northerly, was called the "Reno division," and is 
so named and called by witnesses in the testimony. On the twenty- 
sixth of August, 1880, this company entered into a contraet with one 
v.20,no.2— 6 
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Thomas Moore for the construction cf the road, By that contract 
said Company agreed "that fifty-year eight per cent, first mortgage 
bonds, to the extent only of $10,000 per mile, and capital stock to 
the extent of only $20,000 per mile, for the first 185 miles, will be 
issued." In providing for making payments to Moore for the work, 
when completed, said contract further provided for the payment to 
him of "$100,000 in lawful money, and $310,000 in the first mort- 
gage bonds, and $450,000 in the capital stock of said railroad stock, 
for the Eeno division, as far as Beckwith pass, being thirty miles, 
more or less." 

On the fourth of December, 1880, said railroad company and said 
Moore entered into another contract in référence to building the road. 
This contract provided that the Eeno division should be first con- 
structed from Eeno to Beckwith pass, the company to pay at a cer- 
tain prescribed rate should the distance exceed 31 miles. 

Section 6 of this contract is as follows: 

"The compaTiy shall deposit with a trustée in New York, on or before Jan- 
uary 10, A. D. 1881, $10,000 in cash and the $450,000 stock, and on or before 
January 25, 1881, the $310,000 in flrst mortgage bonds." 

Sec. 7. "Nothing in this contract is to be construed as abating or impair- 
ing any portion of the coptract of August 26, A. D. 1880, whieh is hereby 
extended in ail matters not conflicting with the provisions of this instru- 
ment," etc. 

Sec. 8. "The entire stock to be issued upon the Une from Eeno to the tem- 
porary terminus, as herein stated, (' at a point near Beckwith pass;' see sec- 
tion 1,) shall be limited to $600,000, without référence to any excess in dis- 
tance over 30 miles, and the flrst mortgage bonds upon the same to $310,000. " 

On the same day, December 4, 1880, said company and said 
Moore entered into another contract, by which Moore vraa to con- 
struct 170 miles of said road from Beckwith pass to the Oregon line, 
"on the same basis as agreed upon for the first thirty miles of said di- 
vision," and the company agreed to pay therefor "a total of $500,000 
in cash and $1,700,000 in first mortgage bonds, the same being total 
issue upon said line, and $2,850,000 in the capital stock;" the issue 
of first mortgage bonds being at the rate of $10,000 per mile. On the 
first day of February, 1881, said Moore and said company entered 
into another contract, the company having failed to make payments, 
as stipulated in the former contract, for work done by Moore on this 
line from Eeno to Beckwith pass — thèse 31 miles. 

Section 3 of this contract provided : 

"The party of the second part is to deliver to the party of the first part the 
$450,000 of stock as soon as engrossed and certiflcates can be signed, and the 
$310,000 first mortgage bonds as soon as engrossed and can beproperly signed, 
and ail on or before March 31st, proxinio." 

This contract was not to impair any former contracts made between 
the parties. 

On the twenty-fifth day of April, 1881, the "Nevada & Oregon Eail- 
road Company" was organized, the company défendant in this action. 
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Its object was the same as that of "The Nevada & Oregon Eailroad 
Company." It was the successor of the last-named corporation, and 
by transfer and assigament it sueceeded to ail its rights, property, 
franchises, and contracts, and debts also, By contraet entered into 
■with Moore on the twenty-sixth of April, 1881, the défendant corpo- 
ration adopted, ratified, and confirmed ail of the contracts hereinbe- 
fore mentioned, and renewed them in ail respects with Moore. On 
the tweuty-fourth of May, 1881, Moore and the défendant corporation 
extended for one year the contraet entered into by Moore and "Nevada 
& Oregon Eailroad Company" for the building of the 170 miles of 
road from Beckwith pass to the Oregon Une. Moore went on uuder 
thèse varions contracts, and graded 32 miles on the first section nortli 
from Eeno, and commenced grading on the 170 miles running north 
from Beckwith pass. He also laid about 17 miles of traek from Reno 
northerly, and provided certain roiling stock and other materials. 
Moore became embarrassed, and on about November 16, 1881, aban- 
doned his contracts and left the state. From that time forward the 
company assumed the management of the road and conducted its 
future opérations as best it could. The company was in a very em- 
barrassed condition. It was largely in debt, and without money or 
resources of. any kind to meet its liabilities. It had attempted to 
build and equip a railroad without first having provided any adéquate 
means for so doing. 

On the twenty-Ëfth of March, 1882, Moore, as party of the first 
part, the railroad company, défendant, of the second part, D. W,. 
Balch, H. J. McMurray, A. H. Manning, W. F. Berry, and C. A. 
Bragg, of the tbird part, and Alvin Burt, as trustée, of the fourth part, 
entered into an agreement, the object of which was to adjust, as 
therein provided, the then unsettled business matters between Moore 
and the railroad company. This contraet recognizes the fact that 
the railroad company had issued to Moore thèse 310 first mortgage 
bonds; that he had negotiated them with Moran Bros., complainants 
in the second above entitled suit; that he had been paid for 210 of 
Baid bonds by Moran Bros., and that they held the remaining of said 
bonds Bubject to contraet with Moore, to be paid for as the road was 
completed. By this contraet Moore stirrendered his rights in thèse 
bonds for the benefit of the railroad company, which subsequently 
drew the money due upon them. Section 11 of this contraet is as 
foUows : 

"The parties of the second and third part hereby covenant and agrée, for 
themselves and the other stockholders, and for the creditors of the party of 
the first part, as foUows, via. ; * * * (6) That no second mortgage shall 
be made, issued, or recorded upon said railroad or any portion thereof. 

"That the issue of first-mortgage bonds thereon shall be limited to .flO.OOO 
per mileof completed road, or such an amount that theannual interest charge 
thereon shall not exceed $800 per mile of completed road, and also that the 
issue of capital stock of said company shall be limited to $20,000 per mile of 
àaid railroad. " 
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Pursuant to this contraèt, on the twenty-sixth of April foUowing, 
Moore and Moran Bros, join in a communication to Balch, as prési- 
dent of said railroad company, informing him of the terms upon wtiich 
he can, as the road is completed, draw upon complainants for $75,- 
000, the balance due upon thèse 100 bonds. Thèse funds were so 
drawn, and -with them the road was completed the 31 miles. It 
should be noted'that this contract of Mareh 25, 1882, was entered 
into by Balch, as président of and on behalf of said railroad com- 
pany, pursuant to a resolution of the board of directors of said com- 
pany, adopted Jannary 13, 1882, prior to his departure from Eeno to 
New York for the purpose of endeavoring to effect a settlement of the 
business of the company. And this contract, if not formally ratified 
by the directors of the company by résolution adopted to that effect, 
was actually ratified by the company, by its acting upon it, — carrying 
out, to some extent, at least, its provisions, and accepting the benefits 
arising therefrom, and especially in drawing and using the balance 
due upon the 100 bonds paid by Moran Bros, after its exécution. 
Now, ail of thèse various contracts conclusively show this, that this 
railroad company, défendant, and its predecessor, had repeatedly con- 
tracted with Moore, and promised and held out to the public that 
upon no part of the line of its road should there be issued more than 
$10,000, in first-mortgage bonds, for each mile of completed road. 
It was upon this condition and agreement that Moran Bros, pur- 
chased thèse bonds. Charles Moran, one of the complainants, testi- 
fies that the railroad company issued its circulars to that effect; that 
he saw them; that this limitation was the condition in the purchase 
of the bonds; that they would not hâve advanced $11,000 per mile 
upon the road. He is supported in this by the testimony of Moore, 
Fowler, and Balch, and by every contract in évidence executed eitber 
by the railroad company, défendant, or by its predecessor, and subse- 
quently ratified by the Nevada & Oregon Eailroa'd Company. And 
this testimony is wholly uncontradicted. 

Can we believe that thèse complainants did, or that any business 
man or firm would, make advances to this or any railroad company 
upon its first mortgage bonds, and no limit be fixed upon the amount 
of issue of such bonds ? Thèse various contracta in évidence were 
aflSrmed and reaffirmed by this railroad company, défendant, in every 
subséquent transaction wherever the issue of lirst mortgage bonds is 
mentioned. The limitation upon the issue of first mortgage bonds is 
the sole condition wbich gave the bonds value, and made it possible 
to negotiate them ; and whoever purchased any of thèse first mortgage 
bonds upon the faith of this railroad company, as pledged in thèse 
contracts with Moore, limiting the amount of issue, is as much en- 
titled to the benefit of those contracts in this respect as though they 
had been made with the purchaser himself. Thèse contracts, though 
private as to Moore, inure to the benefit of àll in privity with him in 
the purchase of any of those bonds upon the faith of the company 
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therein plighted. If this corporation, défendant, can now set those 
contracts aside, can absolve itself from its obligations, repeatedly 
aiïirmed, and especially so by its contract of Mareh 25, 1882, and 
after it bas drawn from complainants, Moran Bros., $75,000 by vir- 
tue of that contract, — if this can be done, is it not time that men 
cease to enter into contracts? The directors of this railroad Com- 
pany knew of thèse contracts; they were officially bound to know of 
them ; and had affirmed ail of them which were made prior to the 
organization of the corporation, défendant. It is manifest, from the 
évidence, that they knew and realized that the issue of thèse first 
mortgage bonds was limited to $10,000 per mile of completed road, 
and it cannot be seriously contested. 

Moore abandoned his contracts and left the state in November, 
1881. The Company then undertook the management and comple- 
tion of the 31 miles of road. The position of the directors was far 
frombeing a pleasant one. Many of them had advanced theirentire 
means to aid the company with, then, but little prospect or hope of 
recovering their advances. The directors were importuned and har- 
rassed by creditors of the company on every side. Upon this point, 
Balch, président of the company, testifies: "One time, I remember, 
we were in session, and a lot of fellows came in there and wanted to 
hang us. That is the kind of talk we had." Thèse lé7 bonds had 
not then been issued; they were issued afterwards. Was it "that 
kind of talk" which finally caused them to be issued, and against the 
better judgment of the board of directors? From March 25, 1882, 
to November 20th following, the board had been acting under the con- 
tract of date March 25, 1882, made between Moore, the company, 
Balch and others, and Burt, recognizing its obligations and accepting 
its benefits. But the affairs of the company grew no better during 
this time, and, on the twentieth of November, a resolution was adopted 
by the board directing the président of the company to draw thèse 
290 bonds from the trust company and to negotiate them. It is not 
a matter of surprise that he found no sale for them for cash, — no one 
who wished to part with his money for them. It cannot be contended, 
under the évidence, that any of thèse holders of thèse 147 bonds, re- 
spondents in this second suit, are, in any légal sensé, innocent pur- 
chasers thereof for value. Not one of them was sold to any of said 
respondents for cash. Not a dollar changed hands upon their trans- 
fer. They were each and ail of them issued to persons who held pre- 
existing claims or demands against the company, or against the di- 
rectors, or against Moore, which had been assumed by the company, 
or for services rendered, or to be rendered, to the company. There 
is no conflict of testimony on this point. Some of the respondents 
merely hold them as security for debts due them from the persons to 
whom they were originally issued. The creditors of the company 
evidently took the bonds, as they were ail the company had to give, 
and the company issued them with a libéral hand. I cannot but hold 
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that this issue of thèse 147 bonds was and is wliolly fraiidnlent and 
void as against Moran Bros., complainants in this second suit. And 
such is the judgment of the court thereon. To hold otherwise would 
be doing great -wrong, not only to complainants, but to ail persons who 
repose faith in the solemn contracts and obligations of men or cor- 
poratioiis. 

The legality of the issue of thèse 290 bonds, and the disposai of 
thèse 147 of the same, is the real matter to be deterroined in this suit. 
It is immaterial to complainants what might be the judgment of the 
court upon the action of the board of directors in auditing and al- 
lowing against the railroad company the various elaima and demanda, 
aggregating this large sum of $147,000. ïhis subject is not properly 
before the court in this suit. The single issue hère is, and in which 
both parties are alike interested, are the holders of any of thèse 147 
bonds entitled to come in and share with Moran Bros., complainants, 
in the proçeeds arising from the sale under the trust deed, foreclosed 
in the first-entitled suit. The court has adjudged that they are not, — 
at least not until complainants shall be first paid the amounts due 
them, with interest and costs, from the proçeeds arising from such 
sale. A large amount of testimony has been taken upon this outside 
issue, but the court does not feel called upon to décide or consider 
this branch of the case. 

The railroad company, défendant, or the stockholders therein, might 
seek to avoid and set aside the action of the board of directors, in 
assuming any or ail of the claims and demands which were by the 
board of directors audited and allowed against the company. But 
the voice of the company is not heard in its own behalf in this case. 
The Personal interest of the directors in this suit has risen superior 
to that of the company which they represent. A very large major- 
ity, in amount, of the claims audited and allowed by the board of 
directors, and for which thèse bonds were issued, were the personal 
claims and demands of the directors themselves, and embraced al- 
most every conceivable demand. Should any one care to examine, 
in the light of the law, the action of this board of directors in the 
management of the affairs of the company, the foUowing authoritiea 
will be found applicable and instructive: Pierce, E. E. 36, 40; 
Field, Corp. §§ 162-167, 172-175, and notes; Perry, Trusts, 207, 
814 ; City of San Diego y. S.D. éL.A. R. Go. 44 Cal. 106 ; Wilhiir v. 
Lynde, 49 Cal. 290; Forhes y. McDonald, Id. 98; Chamberlain y. P. 
W. G. Co. 54 Cal. 103; 1 Lead. Cas. Eq. (H. & W.) 208-222; Cum- 
berland Coal Co. y. Sherman, 30 Barb, 553 ; Wardell v. Railroad Co. 
103 U. S. 651. 

Tested by thèse authorities, the action of this board of directors 
would, in many respects, be subject to criticism at least. 

Let final decrees be entered in each of the above-eotitled cases, iu 
accordance with the opinion herein expressed. 
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CJbew V. St. Louis, K. & N. W. Ey. Co.* 
{Circuit Court, B. B. Missouri. April 26, 1884.) 

1. EVIDENCB— BUEDHN OP PEOOF. 

In an action for damagos for an injur\' causée! by the dofendant's négligence, 
the burden of proving tlie négligence afleged is on the plaintilï ; the burUon of 
proving contributory négligence is on the défendant. 

2. Bame— Pkesbmption op Fact. 

Other things being equal, positive testimony is naore to be relied upon than 
négative. 

3. Négligence— Sélection op Employés. 

Itis the duty of railroad companies, in employing servanta, to use care and 
diligence, to sélect only those persons who are lit and proper for the positions 
they are intended to fill. The degree of care required is measured by the na- 
ture of the duties to be performed by the servants. The more important the 
duties the greater the care. 

4. Bame — Négligence of Co-bmploye. 

Where an employé of a railroad company is injured through the négligence 
of a co-employe the company is not liable unless the employé at fault was in- 
compétent, and was known, or might, by the use of diligence, hâve been known, 
to be so when employed, or was retained in his position by the company after 
it knew, or should hâve known, of his incompetency. 
6. Samb. 

But where the négligence of the co-employe, in combination with the com- 
pany's négligence, causes the injury, the company is liable. 

6. Bame — Intempeeate Conbuctob. 

It is an act of négligence on the part of a railroad company to employ or 
keep in its employaient a freight conductor known to be intemperate, or who 
is intemperate, and whose intempérance it might hâve discovered by the use 
of proper diligence. 

7. Same— Négligence of Uo-bmplote. 

Where an employé of a railroad company is injured without négligence on 
his part, by an accident contributed to by the négligence of a co-employe, 
whom it was négligent on the part of their employer to employ, the company 
is liable. 

8. Same— Who abe not Co-bmplote8. 

Train dispatchers and train masters are not oo-employes of locomotive flre- 
men, within the meaning of the rule as to négligence of co-eniployes 

9. Same — Rules and Régulations, 

It is négligence on the part of railroad companies to fail to adopt such rules 
and régulations as are proper and necessary for the protection of the safcty of 
its employés. 

10. Bame. 

It is equally négligent to adopt rules tending to impair the safety of em- 
ployés. 

11. Same— Usages and CnsTOMS— Duty op Employés. 

It is the duty of the employés of railroad companies to comply with ail 
reasouable rules and régulations of the company, and ail reasonable usages and 
customs of the road, wbich are brought to theif knowledge. 

12. Bame— Exemption ebom Besponsibility pob Négligence. 

A railroad company cannot exempt itaelf from responsibility for négligence 
by its rules and régulations. 

13. Bame — Contkibutoby Négligence. 

Where the plaintiff's own négligence has directiy tended to cause the injury 
coraplained of he cannot recover. 

14. Bamb. 

Employés of railroad companies are bound to use tbat degree of care to ea- 
cape injuries wbich the nature of their employment calls for. 

ÎReported by Beiij. F. ReK, Eyq., of the st. Louis bar. ' 
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15. SaME— iNJUKtES S0STAINED IN THE PERFORMANCE OF DUTIES OUTSIDE DP 
THE SCOPB OF EmplOYMBNT. 

Where a man voluntarily- assumes duties that do not belong to hiiu, and is in- 
jured in conséquence of his own ignorance, négligence, or lack of skill, corn- 
bined with the négligence of défendant, lie cannot recover ; bnt if a subonlinate 
is commanded by his superior to do anytliing outside of his employment and 
■which he is not compétent to perforra, and liis lack of skill or ignorance, coiu- 
bined with the négligence of his employer, causes him to suffer an injury, the 
question of whether or not he has been guilty of négligence is a question of 
fact for the jury. 

16. MEAsnRE OF Damages. 

In Computing damages for a physicaljnjnry, impairment of capacity to earn 
money, loss of time, and tlie pain and anguish sulïered, sliould be taken inlo 
considération. 

Motion for a New Trial. 

This wasan action brought by a locomotive fireman to recover 
damages for a physical injury alleged to bave been caused by the 
négligence of a freight conductor in the defendant's employment. 

McCeary, J,, (charging jury orally.) Yoii are, I suppose, aware that 
the controlling question in this case is the question of négligence. The 
plaintiff's allégation is, that he was injured by the négligence of the 
défendant, the St. Louis, Keokuk & Northwestern Eailway Compan};. 
That he was injured while in the service of that company is not dis- 
puted; and the case must turn, under the facts given to you in évi- 
dence and the law as the court will state it, upon your décision of 
the question whether the railway company was guilty of négligence 
causing or contributing to the plaintiff's injury; and if that is found 
in the affirmative, then the other question, whether the plaintiff him- 
self was guilty of contributory négligence; that is, négligence on his 
part which contributed to his injury. Thèse questions you are to 
détermine upon the proof that is before you, in the light of the law, 
as I shall state it. 

The particular négligence which the plaintiff allèges or charges 
against the railway company is — First, in employing one Shields to act 
in the capacity of a conductor upon one of its freight trains, the said 
Shields being an unfît and improper person to perform the duties of 
that office, by reason, as is alleged, of being addicted to habits of in- 
tempérance. That is the allégation of the plaintiff. It is for you to 
say from the proof whether that allégation is sustained. In consid- 
ering it you will bear in mind the weil-known rule of évidence, that 
positive testimony is always more to be relied upon than négative 
testimony. If certain witnesses testify to having seen particular 
things, and others testify that they did not see them, the testimony 
of those who afifirm is more to be relied upon than the testimony of 
those who deny. And so in regard to a fact of this character. The 
positive testimony of witnesses that a man was intoxicated at a par- 
ticular time is better than the testimony of those who say that lie was 
not intoxicated. 

The law upon this subject is that it is the duty of a railroad com- 
pany in employing its servants to use ordinary care and diligence to 
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select only those who are fit and proper persons to be engaged in that 
duty. I use the term "ordinary care and diligence," but in this con- 
nection thèse words hâve a différent meaning from what they would 
bave in some other connections. The care and diligence which is 
required is measured by the nature of the duties to be performed by 
the servant who is employed. If he is employed to perform very 
difiScult and dangercus duties, and if by the neglect of thèse duties 
hnman life may be imperiled, then, of course, the care which the 
railroad company must exercise in this sélection is much greater than 
it would be if he were employed to perform other and less important 
duties. It bas been said by the suprême court of the United States 
that it is not improper, in connection with this subject, to say that a 
railroad company must exercise proper care and caution, because the 
care and caution to be exercised in this sélection of agents to dis- 
charge duties so important as thèse is great, and more than would be 
required with respect to other matters; and I may say that the very 
same rule applies also to the other branch of the subject. The dili- 
gence which was required of the plaintiff himself in the performance 
of his daties as an employé was such as the circumstances and sur- 
roundings required him to exercise. If he was performing a very 
dangerous duty, he was called upon to exercise corresponding care 
and diligence, and so with regard to the employment of this man 
Shields as a conductor. If you find from the évidence that he was 
a person of intemperate habits, the court charges you as a matter of 
law that he was an unfit person to be employed in such service, and 
if the railroad company knew the fact, or if by proper diligence it 
could hâve ascertained the fact, it was négligence on its part to em- 
ploy him. Furthermore, if, after his employment the railroad com- 
pany was advised, through its managing agents, of course, of the fact 
that he was an intemperate and improper person and failed to dis- 
charge him, or if by the exercise of proper caution and care it could 
hâve ascertained the fact of his being an improper person and did 
not do so, then his employment or détention, as the case may be, 
was négligence en the part of the railway company. It does not, 
however, necessarily follow from the fact that the défendant employed 
an incompétent and unfit person as conductor that the plaintiS's in- 
jury resulted therefrom. It is the duty of the plaintiff to show, by a 
prépondérance of testimony, that the accident which resulted in his 
injury was caused in whole or in part by the négligence of this in- 
compétent and unfit conductor, if you find that he was such. 

It is also charged as a matter of négligence against the railway 
company that this conductor was guilty of certain acts of négligence, 
and it is necessary that I should say to you hère that if you find that 
the conductor was an unfit and improper person to be employed in 
this capacity, and the company had notice, within the rule that I 
hâve laid down to you, then his négligence becomes the négligence of 
the company, and for which the company is responsible. In view 
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of thai- mie, the plaintiff has charged that this conductor, being tlius 
unfit and inconapetent, was guilty of certain acts of négligence which 
contributed to the injury complained of. Those acts of négligence 
are as follows: It is stated in the pétition that the conductor neg- 
ligently delayed his train at the station mentioned; that while the 
train was delayed at the station he negligently failed to give any 
warning to an approaching train; that he failed to carry three red 
lights on the rear of his car for the purpose of giving notice to an 
approaching train; and that the défendant was guilty of négligence, 
independently of any act of this conductor, Ly failing to adopt such 
rules as were necessary and proper for the protection of the safety 
of their employés in this particular case, — a rule by which this ap- 
proaching train would be warned of the fact that the train with 
which it coUided was at the station. It is for you to consider, upon 
ail the proofs in the case, whether any of thèse allégations of négli- 
gence ^gainst the railway company bave been sustained. 

A good deal of discussion has been had before you about the rules 
of the railway company, and I hâve been requested by counsel to give 
my views with respect to the construction, force, and effect of a num- 
ber of them. I do not propose, howe ver, to go over ail of them, but 
shall only refer specifically to one. I say generally that the railway 
company has a right, and it is its duty, to make rules for the protec- 
tion of the safety of its employés, and such rules its employés are 
bound to regard and obey. But under the form of making rules, of 
course, a railroad company cannot exempt itself from négligence. Its 
rules must be such as tend to the protection of the lives of its em- 
ployés. With this gênerai statement in regard to the rules, you may 
take and consider them. They are before you in évidence. I will 
say to you, however, that the terms which are employed in thèse rules 
may be explained and understood, in the light of the testimony, as to 
what is understood by the words employed in railroad parlance among 
railroad men. Eule 4, under the head of "signais," is important to 
be considered in this connection, and I will read it : 

"Two red signal-liglits must be carried on the rear.of each passenger-train, 
three red lights on the rear of each freight or other train, and one on the rear 
of the tender of the engine, if the engine is alone, wlien running at night." 

By the terms of this rule three red lights are required to be kept 
on the rear of a freight train, and one of the allégations of the plain- 
tifï's pétition is that byreason of a failure to oomply with this rule 
the collision occurred. You will détermine from the évidence how 
many red lights were upon that car and where they were plaeed, and 
when you hâve so determined you will décide, upon the évidence, 
whether this rule was complied with, and if it was not complied with, 
then whether the absence of one or two of the red lights, as the case 
maybe, was the cause of the collision. If you believe from the évi- 
dence that the fact that there was but one light there in sight from 
the rear as this train approaches, and that that light was dim, so- 
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that the engineer in charge of the approaehing train was led to be- 
lieve that it was a light at the bridge, and not a light upon a freight 
train, and that if the three lights had been there in their proper 
places the collision would hâve been avoided; and if you also believe 
from the évidence that the plaintiff was not guilty of any contributory 
négligence, — then the plaintiff is entitled to recover; but if the ab- 
sence of this light did not contribute to this accident, if it would 
hâve occurred if ail the lights had been there, or if the plaintiff, by 
his négligence, contributed to the injury, — then he cannot recover. 

It is, perhaps, necessary that I should explain to you a little more 
fully what is meant by the négligence of the railroad company. I 
say, in gênerai terms, that the plaintiff must show that the railroad 
company was guilty of négligence which caused the injury; but I do 
not mean by that that the négligence of the railroad company must 
hâve been the sole and only cause of this injury. It may be that you 
will find upon the testimony that the railroad company and the co- 
employes of the plaintiff were guilty of négligence, and that the nég- 
ligence of the two contributed or eombined to cause the injury. If 
that be so, and the plaintiff himself was free from négligence, ho is 
entitled to recover. It is enough, in that case, to show that the nég- 
ligence of the railroad company contributed to, that is, had a share 
in causing, the injury. But if, after having shown that the railroad 
company was guilty of négligence within the meaning of the rule, as 
I hâve stated it, it is still necessary for the plaintiff to show, or, at 
least, it must appear from the évidence, that the plaintiff was not 
guilty of contributory négligence. The burden, however, of showing 
contributory négligence on the part of the plaintiff is upon the de- 
fendant, while the burden of showing the négligence of the défendant 
is upon the plaintiff. 

A good deal bas been said about the custom and usage which ex- 
isted at the time of the accident upon this railroad. The employés 
of a railroad company are bound to take notice of ail reasonable rules 
which the company may establish for tbeir protection. They are also 
bound to take notice of the customs and usages of the company, if 
they bave been in the service of the company long enough to ascer- 
tain what they are. What I hâve said about rules I must repeat in 
regard to customs. Those customs must be reasonable, they must be 
proper, they must be such as tend to the safety of the employés. In 
other words, the railroad company cannot, either by rule or custom, 
exempt itself from liability for what in law is négligence. So that it 
cornes back, after ail, to the question of négligence ; and it might be 
that there would be négligence by the mère fact of making a rule if it 
was one which in its nature did not tend to protect, but rather tended 
to endanger, the lives of the employés, I do not say that any of the 
rules of this company are of this character, but I speak in regard to 
rules and customs generally, and say that they must be reasonable 
and proper, and being such, the employés must take notice of them, 
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and they are bound by them. The négligence of the persons who are 
employed by the railroad company to direct the movements of trains, 
by telegraph or otherwise, — as, for example, the train dispatcher, train- 
master, or whoever the persons are, — is not chargeable to a person 
occupying, as this plaintiiï did, the position of a merefireman. The 
négligence of such persons is the négligence of the company, if there 
be Bueh négligence shown by the testimony in this case. And so it 
is a proper question for you to considerwhether the rules of this com- 
pany were such as reasonable care and prudence on the part of the 
company required them to make for the safety of the persons operat- 
ing the trains. There is a rule hère which requires the sending out 
of signais where a train is detained upon a track, but it is said that 
that applies only to trains detained elsewhere than at the stations, 
and the testimony seems to show that such is the understanding of 
the rule. If you find that is the meaning of the rule, as it is under- 
stood by the employés of the company, and that it is a reasonable 
and proper rule, then you must also find that the plaintiiï was bound 
to take notice of it, and to act in view of it. 

There is one view of the case in which you may be called upon to 
consider the question whether this accident was caused by the con- 
tributory négligence of a co-employe of the plaintiff. If you find 
that the company was guilty of négligence, and that the plaintiiï was 
not guilty of négligence, then you will inquire whether the accident 
occurred by reason of the négligence of the plaintiff's co-employe. 
I think I must correct that siatement, because it is not exactly as I 
intended to make it. If the railroad company is shown to hâve been 
négligent itself in employing an improper person to act as conduotor, 
and the plaintiiï was not guilty of contributory négligence, then the 
question of the négligence of the plaintiff's co-employes is entirely 
immaterial, and you need not consider it at ail; because, as I hâve 
said, the négligence of the railroad company, combined with the nég- 
ligence of a co-employe, makes the railroad company liable; but if 
the railroad company was not guilty of négligence in the employment 
of this man as a conductor, or if the négligence of the company did 
not contribute to the injury, then it might be claimed, perhaps, that 
the injury resulted from the négligence either of the plaintiiï himself 
or of his co-employes. If it resulted from either, he cannot recover. 
That is what I désire to state. Unless the company was guilty of 
négligence, the plaintiff cannot recover, whether his own négligence 
or that of his eo-employes was the occasion of the injury, So that 
the case must turn upon the question whether the company, in the 
employment of this conductor, or in the failure to make the rules that 
might hâve been made, — if you find it to be so, — for the protection 
of trains running on the same track, or any of those matters alleged 
in the pétition, was guilty of négligence. 

When you come to the question of the alleged contributory négli- 
gence of the plaintiff, you will bave then to consider the question that 
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I was about to mention a moment ago. It is said that the plaîntifl 
was négligent from the f act that this train was running at a dangerous 
rate of speed, and that proper care was not taken to stop it before 
it came to the station. If he was, and by that négligence he con- 
tributed to his injury, he cannot recover ; but if he was acting outside 
of his duties as fireman, then the question arises whether he was 
guilty of négligence. He was called upon, it appears from the évi- 
dence, temporarily to occupy the place of the engineer. Now, the 
law upon this subject is that if a man voluntarily assumes duties that 
do not belong to him while in the service of the railroad company, if 
he takes the risk of the performance of those duties, or of his incom- 
petency to perform them, he is guilty of négligence, and if that négli- 
gence contributes to the injury, he cannot recover. But if one man 
is placed by the company under the orders of another, and in obé- 
dience to those orders he undertakes a duty which is not within the 
Une of his employment, it is for the jury then to détermine whether 
in obeying such orders he is guilty of négligence. And so hère. If 
you find that Mr. Crew, the plaintiff, voluntarily undertook to act in 
the capacity of engineer for the time being, and while so acting was 
guilty of négligence, and that négligence contributes to his injury, 
then he cannot recover; but if you hnd that he was directed by his 
superior officer, the engineer, to take his place for the time being, and 
that what he did while so acting was in pursuance of the order of his 
superior, then you are at liberty to consider, upon the facts as they 
are developed, whether his action was négligence on his part or not. 
If the train was running at a high and dangerous rate of speed, and 
proper efforts were not made to check it before reaching the station, 
in accordance with the rules of the company, and in accordance with 
the duties which devolved upon the men in charge of it, then, of 
course, somebody was guilty of négligence in that respect; and if you 
find that that is so, then your only inquiry in regard to that will be 
whether it was the négligence of the plaintiff, or the négligence of his 
co-employe; in other words, whether he was voluntarily acting in 
the capacity of engineer, and therefore for the time being responsible 
for the movement of the train, or whether he was for the time being 
acting under the orders of his superior, and in so doing whether he 
was guilty of négligence or not. 

Mr. Trimhle. Will your honor allow me to make a suggestion. If 
the co-employe was guilty of négligence, and the company was not 
guilty of négligence, then the plaintiff cannot recover. 

Judge McCrary. I am speakingnow, of course, — and it is necessary 
for you to bear that in mind, gentlemen, — upon the hypothesis that 
the conductor was an unfit and improper person for his post, and that 
his négligence contributed to the injury of the plaintiff. That being 
established, then you come to the question of his contributory negli- 
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genee, and in consîdering that you may consider whether he was act- 
ing voluntarily in the position he was in, or whether he was acting 
under orders of a superior. That is ail I need to say, gentlemen, upon 
the main question in the case, — the question of négligence. If you 
firid for the plaintiff, you will allow such damages as he has sustained, 
not exceeding the sum of $10,000. In passing upon the question of 
damages, you may consider the loss of time to the plaintiff, if you 
find any, his impaired capacity to earn money, his physical pain and 
suJïering, and the anguish to which he may hâve been subjected. It 
is for the jury, upon ail the facts and ch-cumstances, to allow the 
plaintiff such a reasonable sum as they may think him entitled to. 

I may add, in regard to the cuetom which may hâve existed on this 
railroad with respect to its employés, that if the custom was a reason- 
able one, and the plaintiff knew of it, of course he was bound to obey 
it. I think I said that to you before, but the counsel for the défend- 
ant (Mr. Trimble) thinks that perhaps I did not. 

Mr. Trimble. I ask your honor to instruct the jury that if the plain- 
tiff knew of the custom, whether it was reasonable or not, he was 
bound to follow it. 

Judge MeCrary. I décline to give that instruction. 

The jury returned a verdict for the plaintiff in the sum of $5,000, 

The following opinion was rendered upon a motion by the défend- 
ant for a new trial. 

George F. Hatch and Hagerman, McCrary & Hagerman, for plaintiff. 

James Gan and H. H. Trimble, for défendant. 

Brewer, J., (orally.) The motion for a new trial in this case was 
argued before us the other day. In the examination and décision of 
this matter we are, naturally, under considérable embarrassment 
from the fact that the case was tried before another judge. While 
this is nominally a motion for a new trial, pending in the same court 
in which the trial took place, still, being unfamiliar with the testi- 
mony and having seen none of the witnesses, it really cornes before 
us in the same way that it would corne before an appellate court. 
The question in ail such cases is not whether some technical error 
may not hâve crept into the instructions, but whether, taking the 
case as a whole, and looking at the instructions as a whole, it is ap- 
parent that the law was presented fairly and correctly to the jury. 
We are not in a position to review the testimony and say that it did 
prove this or that fact in the case. 

A single objection was presented in the argument on the admis- 
sion of testimony, but I do not think that that is of any significance. 
The common law prevails in this state, and in order to charge the 
railroad company for an injury to one employé by another it must 
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appear, not merely that the co-employe was guilty of négligence, but 
that the company was responsible for that négligence by reason of 
having employed, knowingly, or continued knowingly in its employ, 
an incompétent servant. The judge who tried the case presented the 
law to the jury very clearly in regard to that ; that is, that before the 
company could be charged with this injury it must hâve retained in 
its employment an incompétent servant, knowing him to be incom- 
pétent. It was not seriously contended in the argument that the 
testimony was not ample to show that the conductor of the way- 
freight train was not a habituai drunkard, and known to be suoh by 
the company. There were two or three charges of négligence against 
him, — one of which was in failing to send eut signais to the rear 
whlle stopping at the way station of Old Monroe; and another, in 
failing, as the rules cf the company required, to hâve three red lights 
on the rear end of the caboose. Consequently, in presenting the 
questions to the jury, on the testimony, Judge McCraey placed it be- 
fore them principally upon this man's alleged dereliction in failing 
to hâve proper signais, — that is, such red lights as were necessary 
on the rear of the caboose, — in conséquence of which fallu re the fol- 
lowing train was deceived as to the location of the way-freight train, 
and ran into it, causing the accident. It seems to us that Judge 
McCeary stated the question fairly and fully for the instruction of 
the jury, and their verdict, which was substantially that the con- 
ductor, Childs, was guilty of négligence in failing to take the proper 
précautions by putting the requisite signais on the rear end of his 
train, must be sustained. 

There was also a question in this case, as there is in almost every 
case of this kind, as to the alleged négligence of the plaintif; and 
the instructions of the court were that if he was guilty of contribu- 
tory négligence which directly tended to cause the injury, he could 
not recover. In looking at tliese instructions, it seems to both of us 
that the court stated the law fully and clearly to the jury, and, not- 
withstanding one or two technical criticisms that hâve been made 
upon some of the expressions in the instructions, it seems to us that 
the law was presented to the jury correctly, and that their verdict 
upon the facts must be sustained. 

The motion for a new trial will therefore be overruled. 
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AlFOBD ». WlLBOÎT. 

{Oireuit Court, D. Connecticui. April 29, 1884.) 

CoNTRACT— Facts op Case Reviewbd. 

Where a letter was wrilten to the défendant proposing tliat as a part of a 
contract he should agrée to furnisli $15,000 in stock, and requesting him to 
signify his aoceptance of the terms by telegraphing back " proposition as to flf- 
teon thousand stock accepted," and the défendant telegraphed " 1 will provide 
for the flfteen Ihousand stock," intending the dispatcb to be regardcd as an 
acceptance, liM, on the facts t'ound by the court, that a refusai to furnish the 
stock rendered him liable. 

Shipman, J. Thi8 is an action at law which was tried by the court, 
the parties having, bya duly signed written stipulation, waived a trial 
^y jury. TJpon said trial so had tothe court, both parties appeared, 
and having been fuUyheard by their counsel andwith their witnesses, 
I find the following facts to hâve been proved and to be true : 

In June, 1882, the Wilson Sewing-machine Company of Chicago was a cor- 
poration for the manufacture and sale of "Wilson sewing-machines, located in 
Chicago, and theretofore incorporated under the laws of the state of Illinois, 
with a capital stock of $500,000. The défendant, a citizen of Illinois, was the 
président of the company, and owned ail its stock except 40 shares. The plain- 
tiff was at the same time living aud doing business in the city of New York, 
under a contract with said company, dated January 4, 1882, by which he had the 
exclusive power of selling the said machines in the states of New York, Çon- 
necticut, New Jersey, Delaware, Maryland, and Virginia, and the District of 
Columbia, and specifled portions of Pennsylvania and North Carolina, and by 
which the company agreed to sell to him its machines at specifled priées. In 
June, 1882, the défendant came to New York city for the purpose of coUecting 
or settling the plaintiff 's debt to said company of about $20,000. After negotia- 
tions with the plaintiff and bis bondsmen, said contract was terminated by mu- 
tual consent on June 23, 1882, and 16 notes for said indebtedness were given by 
the plaintiff to said company, each for the sum of $1,250, each four of said 
notes being also signed by one of the four persons who had been his sureties 
for the fulflllment of said contract. Thereupon, on said day or the next, con- 
versation and negotiatioDS were had between the défendant on the one part 
and the plaintiff, and George A. Delaree, a broker, on the other part, in re- 
gard to the formation of a joint-stock company in the city of New York, with 
a capital of $50,000 for the sale of said sewing-machines in the territory for- 
merly occupied by the défendant. It was understood that the plaintiff and said 
Deliiree should proceed and endeavor to form sueh a company, but as the par- 
ties differ in regard to the terms upon which the services were to be rendered, 
and as those terms are not necessary to the détermination of this case, I make 
no flnding upon that point. The plaintiff and said Delaree say that the de- 
fendant was to give or furnish each of them $5,000 paid-up stock in this com- 
pany. The défendant says that he simply agreed to pay for the légal expenses 
of organizing such a company, provided they did notexceed $50. 

About June 24th the défendant returned to Chicago, and the other two per- 
sons made some attempt to start this proposed corporation. The défendant, 
in a few days, conferi'ed with James lï. Sheldon, the gênerai manager of the 
company, as to the expediency of forming a company at the east for the pur- 
chase of the machinery, tools, fixtures, and good-will of the business of said 
Chicago corporation. This necessarily involved the abandonment of the en- 
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terprise m which tlie plaintiff and Delaree were engaged. The resuit of this 
conférence was that it was an-anged between the défendant and said Sheldon 
that the latter, he being still in the employment of the Chicago company and 
upon a salary, should go to New York city for the purpose of organizing this 
new Company, and should see the plaintiff and said IJelaree, and see if they 
would co-operate and assist in this enterprise and abandon the other. No 
deflnite plan for the new company was agreed upon between the défendant 
and said Sheldon. The gênerai plan suggested by the défendant was to hâve 
a company with a nominal capital of $1,000,000, and with a paid-up capital of 
$250,000 or $300,000, and powCT in the company to issue and sell the resi- 
due of the unpaid capital from time to time. The défendant said that he 
■would take a reasonable amount of the stock, and, if necessary, the amount of 
$50,000. He told said Sheldon that if the projeot was carried out he would 
recommend that stock to the amount of $10,000 or $15,000 from this residue 
of stock should he given by the new company to Sheldon, which stock, when 
80 given, would be paid up and non-assessable. The business of negotiating 
with the plaintiff and Delaree was left to the judgment of said Sheldon, 
without deflnite and exact instructions. Said Sheldon reached New York city 
on July 4, 1882, and had two interviews with the plaintiiï and Delaree on July 
6th, in which he proposed to them to join him in the new plan and discon- 
tinue their efforts for the organization of a company for the sale of the ma- 
chines. He stated the outline of the plan as hereinbefore given, and sug- 
gested that in the new company the plaintiff might be secretary and treas- 
urer, and Delaree might hâve a position for the establishment of agencies, 
and that he hoped to get the position of gênerai manager, and that the attain- 
ment of thèse positions would justify the expenditure of labor to get up the 
company. On July 7th Sheldon met the plaintiff and Delaree again. They 
said that they did not f eel that they had a tangible enough future in the pro- 
posed company; that while the positions which had been named were well 
enough, there was a lack of certainty abont the thing, and they wanted some- 
thing more deflnite in the way of compensation. They virtually declined to 
engage in efforts for the new company upon the mère hope or promise of 
position in the company, and they required a promise of paid-up stock. 
The suggestion was made by Delaree that the défendant could ask $15,000 
more for "the plant," as it was termed, and take more stock than had been 
proposed, and that from this additional stock a compensation in stock could 
be furnished to the three for their services. The resuit of the conversation 
was that a lettcr should be written by Sheldon to the défendant on the sub- 
ject, with a request to reply by telegraph, and if the reply which it was ex- 
peeted would be received by the following Monday was favorable, Delaree 
would immediately accompany Sheldon to Connecticut upon the business of 
the company, and Alford would also furnish his aid, influence, and services 
in furtherance of the enterprise. The following letter was thereupon written 
by Sheldon, and was sent to and received by the défendant: 

"New Yokk, July 7, 1882. 
"To W. G. Wilson, Esq. — DbAk Sir: There now seems to be a complète 
understanding between Delaree, Alford, and myself , and to carry out the 
idea they hâve for compensation for Alford's built-up influence, Delaree's 
services, etc., it is proposed that you add $15,000 to the amount you wiil take 
in stock, — the amount has not been indicated yet what that is, — which $15,000 
in stock is to be issued to Alford, Delaree, and myself, each $5,000. If you 
will telegr.aph me on Monday morning saying, proposition as to flfteen thou- 
sand stock aceepted, it will satlsfy ail parties, and the effort will be made with 
a will. We Will hâve ail the information by that time which will enable the 
effort to go forward without interruption, and I think with suceess. 

"Yours truly, J. H. Sheldon. 

v.20,iio.2- -7 
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"P. S. The amount of stock proposed for myself is in keeping with the 
others, and it is better to hâve it so as it keeps the idea complète about the 
origin of the movement. Please hâve a draft for June salaiy sent me, and 
oblige, J. H. S." 

On Monday, Jaly 10, 1882, the f ollowing télégraphie reply was sent by the 
défendant to Sheldon, and was shown to the plaintifl and to Delaree, who 
thereupon declared themselves satisfled and went to work to carry ont the 
new enterprise: 

"To J. H. Sheldon, 37 West Uth St.: I will provide for tho fi^teen thou- 
sand stock. W. G. Wii.son." 

In the foregoing statement I hâve found only such facts as are 
admitted to be true by Mr. Sheldon, who is a witness for the défend- 
ant, and hâve made no finding in regard to détails, .upon which the 
■witnesses differ. I further find that when the défendant received 
said letter of July 7th, he knew that it was a proposition for him to 
furnish $5,000 paid-up stock to eaqh one of the three, Alford, Delaree, 
and Sheldon, in case of the suecess of the new enterprise; and that, 
while he was not willing to commit himself to the terms of the propo- 
sition, as made, viz., as to the manner in which the stock was to be 
prooured by him, he was willing to promise, and did promise by his 
telegram, to furnish the $15,000 stock, as reqiiested in the letter, viz., 
$5,000 paid-up stock to each, and that he intended that the said 
Delaree and Alford should understand, and knew that they would 
understand, that the telegram was, in substance, a favorable reply to 
and acceptance of the proposition contained in said letter of July 7th. 
The telegram was not a refusai of the proposition, nor was it a prom- 
ise to do what had not been asked, viz., to furnish unpaid stock, nor 
was it written to deceive the New York gentlemen, and induce them 
to believe that it meant something which the writer did not mean, 
but was an intentional promise to provide or furnish to each of them 
$5,000 of stock, in case of suceess, but, intentionally, did not tell 
how the stock was to be provided, whether by gift from the company 
or in some other way, but it was to be provided by or through him in 
some way. 

In considération of this promise, and relying upon it, the plaintiff 
entered upon the attempt to organize a new company for the purpose 
proposed by Mr. Sheldon, and the défendant knew or believed that 
upon such promise he would so enter. Vigorous efforts were made to 
establish the company at Norwalk and at New Britain, in each of 
which the plaintiff participated, and in the New Britain effort he was 
espeeially active from the fact that he had lived in that city for some 
years, and knew its inhabitants. Through the newspaper notices of 
the Norwalk and New Britain efforts the attention of a Wallingford 
gentleman was called to the proposed enterprise, who took hold of the 
idea with promptness, and through his intervention the chances of 
suecess at Wallingford were brought to the defendant's notice, who 
sent Mr. Sheldon there, and soon after the company was organized 
in that town. The plaintiff did not visit Wallingford for the purpose 
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of helping along the soheme, and did not solicit Wallingford people 
to take stock, and did not procure any stock to be subscribed in the 
new Company, but he indirectly helped the enterprise by means of his 
New Britain opérations. 

The Wilson Sewing-maohine Company of Wallingford was formed, 
with a capital of |300,000. ïhe défendant subscribed for 4,000 
shares of $25 each, and paid for the same nominally by his cheok or 
draft for $100,000, but really by the tools, machinery, and fixtures of 
the old Company, whioh were estimated at $100,000. The new Com- 
pany also purchased the merchandise, furniture, and fixtures belong- 
ing to the old company, and at its Chicago office. Wallingford peo- 
ple subscribed for $106,600 of the stock of the new company, Shel- 
don nominally subscribed for $U3,400 of said stock for himself, but 
really subscribed for the défendant, who paid the first installment, 
and afterwards sold ail the stock at par. À certificate for 200 shares 
of the 4,000 shares which were subscribed and paid for by the de- 
fendant was, by his direction, issued to Mr. Sheldon, who paid noth- 
ing for it. The changes from the original plan or idea of the défend- 
ant in regard to the company were voluntarily made by him, without 
suggestion to the plaintiff, or to Delaree, or to Sheldon, that his rela- 
tions to them or his contract with them were changed thereby, or that 
the company as organized or to be organized was not the company 
which they undertook to promote, or that the modification of his plan 
modified his contract with them. 

The influence of the plaintiff was valuable to the défendant. Had 
the plaintiff opposed the scheme, it would hâve failed. Had he not 
been actively at work in its behalf, it might bave failed, because his 
position as the New York salesman of the sewing-machines, and his 
knowledge of the business, gave him facilities for directing the opin- 
ions of the people, which were valuable to the success of the plan. 
The défendant desired to sell the old company's property to a new 
company at the east. To do this, he knew that it was important to 
enlist the services of the plaintiff, and the letter of Mr. Sheldon gave 
the information that in order to obtain that assistance it was neces- 
sary to promise to furnish $5,000 in paid-up stock. The défendant 
made the promise, and obtained thereby the services of the plaintiff, — 
pecuniary benefit and success. Demand was made by the plaintiff 
on October 9, 1882, and on October 18, 1882, upon the défendant 
for said stock. The défendant refused on October 13, 1882. No re- 
ply was made to the demand of October 18th. He was able at the 
time of the demand to comply with it and to furnish to the plaintiff 
said stock. 

The first meeting of the new company washeld September 2, 1882. 
The articles of association were duly published September 9, 1882, 
and the certificate of organization was filed in the office of the town 
clerk of Wallingford on September 30, 1882. Said company was duly 
organized before the date of said demand. The stock of said com- 
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pany sold at par, and that was its market value at and for three or 
four months after its organizatioa. There are divers disputed facts 
between s'aid parties, which I hâve uot referred to, but the testimony 
of Mr. Sheldon, his letter, and the telegram contain both the undis- 
puted and the vital facts in the case. 

In actions for damages upon breaeh of contract, interest is often a 
matter.of discrétion. Eedjield v. Ystahjfe,ra Iron Go. 3 Sup. Ct. Kep. 
570. In this case, while the market price of the stock was at par for 
Bome months after the organization of the new company, and while 
the défendant was able to sell his stock at par, I think that was the 
fuU price of the stock, and that the seller was pecuniarily fortunate, 
and that the quantity of the plaintiff's damages from not having.re- 
ceived the stock do not oall for interest. 

Let judgment be entered for the plaintiff for |5,000. 



Hbenbich V. Pdllman Palace Car Co. 
{District Court, D. Oregon. 1884.) 

1. LlABlIilTT OF THE MaSTEK FOR THE AcT OF HiS SERVAIT. 

A master is liable for the act of his servant when done within the scope or 
gênerai course of his employment, although done contrary to the master's or- 
ders. 

2. SaME— COMPLAINT — Demuekbb. 

An answer to a complaint by a passenger against a common carrier for in- 
juries caused by the négligent discharge of a piatol l)y the car porter, which 
allèges merely that the porter received the pistol from another passenger, in 
violation of the company's rules find directions to receive no pacliage, baggage, 
or article of luggage from pas^engers, is demurrable. 

Action for Injury to the Person. 

Julius Moreland, for plaintiff. 

Charles B, Bellinger, for défendant. 

Dbady, J. This action is brought by the plaintiff, a citizen of 
Minnesota, against the défendant, a corporation formed under the 
laws of Illinois, to recover $26,000 damages for an injury to her per- 
son, received while traveling as a passenger on a Pullman palace car 
attached to a train on the Northern Pacific Eailway, running from 
St. Paul to Portland, and caused, as alleged, by the négligent hand- 
ling of a pistol by the porter in charge of said car while "in the dis- 
charge of his duty as such porter," and "while attending to the 
defendant's business," whereby the same fell on the car floor and 
was discharged, the bail entering the thigh of the plaintiff, and in- 
flicting a dangerous wound therein. The answer of the défendant 
controverts the allégation of the plaintiff that the porter "was in the 
discharge of bis duty" when he let the pistol fall; and also contains 
a plea in bar of the action — that the pistol mentioned in the com- 
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plaint was the property of a passenger on said train ; that saîd por- 
ter received it from the owner, and was carrying it through the car 
at the request of said owner, and not otherwise, at the time of the 
discharge and waunding in the complaint mentioned; and that it is 
one of the défendant 's rules and directions to ail its car portera that 
they are not permitted to receive any package, baggage, or article of 
luggage from passengers, or to become custodiaus thereof ; which 
rule and order was, at the time of the taking and carrying of said 
pistol by said porter, well known to him ; and that said porter, in so 
receiving and carrying said pistol, was acting in violation of the de- 
fendant's orders. To this new matter the plaintiff demurs, for that 
it does not constitute a défense to the action. 

A corporation is liable to the same extent as a nataral person for 
PJ1 injury caused by its servant in the course of his employment. 
Moore v. Fitchburg Ry. Corp. 4 Gray, 465 ; Thayer v. Boston, 19 Pick. 
511. 

In Story, Ag. § 452, it is laid down that a principal is liable to 
third persons in a civil suit for the frauds, deceits, coneealments, mis- 
representations, torts," négligences and other malfeasances or mis- 
feasances and omissions, although the principal did not authorize or 
jiistify, or participate in, or, indeed, know of such misconduct, or even 
if he forbade the acts or disapproved of them. In ail such cases the 
rule applieg respondeat superior; and it is founded on public policy 
and convenience; for in no other way could there be any safety to 
third persons in their dealings, either directly with the principal, or 
indirectly with him through the instrumentality of agents. In every 
such case the principal holds out his agent as compétent and fit to 
be trusted, and thereby, in effect, he warrants his fidelity and good 
conduct in ail matters within the scope of his agency. 

In Ramsden v. Boston é A. R. Co. 104 Mass. 117, it was held 
that the corporation was liable to an action for an assault and battery, 
for the act of its conductor in wrongfuUy and unlawfully attempting 
to seize the parasol of a passenger for her fare. In delivering the 
opinion of the court, Mr. Justice Geay said : 

"If the act of the servant is within the gênerai scope of his employment, 
the master is equaly liable, whether the act is willful or merely négligent, or 
even if it is contrary to an express order of the master." 

In Philadelphia é R. Ry. Co. v. Derby, 14 How. 468, a servant of 
the corporation ran an engine on its track contrary to its express or- 
der, and thereby caused a collision, in which the défendant was in- 
jured, and it was held that the corporation wa? liable for the injury. 
In delivering the opinion of the court, Mr. Justice Grier said : 

"The rule of respondeat superior, or that the master shall be civilly liable 
for the tortious acts of his servant, is of universal application, whether the 
act be one of omission or commission, whether négligent, fraudulent, or de- 
ceitful. If it be done in the course of his employment, the master is liable; 
and it makes no différence that the master did not authorize, or even know 
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of, the servant's act or neglect; or even if he disapproved or forbade it, he is 
equally liable, if the act be done in the course of his servant's employment." 

The authorities to thia point might be multiplied indefinitelj, but 
thèse are sufficient. Tried by them, this défense iS clearly bad. It 
is not alleged that the corporation commanded the porter to do the 
act which caused the in jury to the plaintilî, and therefore if it was 
not done in the course of Lis employment it is not liable therefor. 
But if the act was done in the course of his employment, the cor- 
poration is liable to the plaintifif for the injury caused thereby, not- 
withstanding the order to the porter. The case, so far as appears, 
must turn on the issue made by the déniai of the allégation that the 
porter was in the discharge of his duty, or the course of his employ- 
ment, at the time he let the pistol falî. And whether he was acting 
contrary to fcia employers' orders or not is altogether immaterial. 

In Whart. Neg. § 157, in discussing this subject, the learned au- 
thor says : 

"That he who puts in opération an ageney which he contrôla, while he re- 
ceives ita émoluments, is responsible for the injuries it incidentally inflicts. 
Servants are, in this sensé, machinery, and for the defects of his servants, 
within the snope of their employment, the master is as much liable as for the 
defects of his machines." 

And Cooley, Torts, 539, says: 

"It is immaterial to the master's responsibility that the servant, at the 
time, was neglecting sorae rule of caution which the master had prescribed, 
or was exceeding his master's instructions, or was disregarding them in some 
particular, and that the injury which actually resulted is attributable to the 
servant's failure to observe the directions given him. In other words, it is 
not sufficient for tlie master to give proper directions; he must also see that 
they aro obeyed. " 

On page 540 the learned author gives an apt illustration of the 
rule. A farm servant burned over the faliow when the wind was 
from the west, and thereby destroyed the adjoining premises on the 
east, although he had been directed, on that very account, not to set 
eut the fire unless the wind was m the west, and the master was re- 
sponsible. 

The cases cited by eounsel are not in conflict with this conclusion. 
They are Whart. Neg. § 168; Tuller v. Voght, 13 111. 285; Oxford v. 
Peter, 28 111. 435; Fostery.Essex Bank, 17 Mass. 508; and Mali v. 
Lm-d, 39 N. Y. 381. They are only to the effect, as is said in Oxford 
v. Peter, that the master is not liable "for the willful or malicious 
acts of • his servant, unless it is in furtherance of the business of 
the master. The contention in thèse cases was not as to the rule 
of law, but the application of it, — whether the act complained of was 
done in the furtherance of the business of the master, or, rather, in 
the course of the servant's employment. Sometimes this is a very 
nice question, and difScult to détermine, but the rule of law is, I 
think, undisputed that where the servant is acting in the course of or 
within the scope of his employment, the master is liable for his acfcs 
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of commission or omission, as if they were his own ; and this, not- 
withstanding the servant may haveacted contraryto his master's or- 
ders. Whether the act complained of in this case was within the 
scope of the porter's employment, on that occasion, will be ascer- 
tained from the évidence on the trial of the issue elsewhere made in 
the case. 

The demurrer is sustained. 



SooPE OF Employment. The principal case affords merely anotner illus- 
tration of the well-settled rule that a master is liable for the act of his serv- 
ant if within the scope of his employment, although the act in question was 
willf ul,i or even malicioua,'-* or coutrary to tlie employer' s express instructions.' 
The difflculty arises in the application of this principle to particular states of 
fact; and to discover the underlying principle which divides the cases re- 
quires careful discrimination. 

A driver went ont with the team on an errand of his own, and, returning, 
called for some of his master's goods on the way, and, while carrying them, 
had a collision: it was held that he was not acting within the scope of his em- 
ployment.* On the other hand, where the pilot of a ferry-boat departed from 
his usual course, between the termîni of his route, to place a stranger upon 
a passing tow, without compensation to himself or his employers, the latter 
were held liable for a collision resulting tlierefrom upon proof that the same 
departure had been made before, and that it might indirectly benofit the em- 
ployers.5 And the owner of a horse and cab let by the day, for use at the dis- 
crétion of the driver, was held liable for the latter's négligence in running 
over the plaintifC, although the injury occurred when returning to the stable 
by an indirect route on a private errand of his own." 

Where plaintift's horse Wiis frightened by a pile of bags left temporarily at 
the foot of a hiU, by an employé, to lighten his load while delivering goods, 
the employer was held liable for the damages occasioned thereby.^ Where a 
driver took a load of coal to the wrong house, and delivered it to one who had 
not ordered it, but subsequently paid for it, and the driver negligently left the 
coal-hole open, the master was held liable.* A stevedore's foreman, dissatis- 
fied with a cartman's unloading, zealously took the cartman's place, and, in 
throwing a package, injured the plaintiff. This was held to be évidence to go 
to the jury- that he wiis acting for the stevedore. The question was, did he 
act, perhaps overzealously, in his employment, or did he act for a purpose of 
his own?9 

iMottv. Coiisiimers'IceCo.73N.Y.543; C33. Compare Sheridan v. Charlick, 4 

Rounds V. Delaware, L. & \V. E. Co. 64 N. Daly, 338. 

Y. 129 ; Shea v. Sixth Ave. K. Co. 62 N. Y. "* Quinn v. Power, 87 N. Y. 535 ; S. G. 41 

180 ; Howe v. Newmarch, 12 Allen, 49 ; Amer. Eep. 392. 

Eckert v. St. Louis Transfer Co. 2 Mo. App. 8 Venables v. Smith, L. R. 2 Q. B 279 ; 

36. See note by Seymour D. Thompson, S. C. 20 Moak, Eng. Rep. 345 ; Flinl v. Nor- 
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*Rayner v. Mitchell, 25 Weekly Rep. " Burns v. Poulson, L. R. 5 C. P. 563; b. 



C. 6 Moak, Eng. Rep. 261. 



104 FEDERAL EEPOETER. 

In a récent case' it was sought to hold a railroad company liable for tlie 
destruction of the plaintifE's hay by flre, communicated by burning grass ig- 
iiited from a flre negligently left burning by the company's section men eiii- 
ployed to repair the track, wliich iire they liad liindled at noon on the com- 
pany's right of way for the purpose of warming their coffee. But tlie court 
held the company not liable. The court say: "ïlie act of thèse section men 
in building a flre to warm their own dinner was in no sensé an act done in 
the course of and within the scope of their employment, or in the exécution 
of defendant's business. For the time being they had stepped aside from 
that business, and in building this flre they were engaged exclusively in their 
own business as much as they were when eating their dinner, and were for 
the time being their own masters as much as when they ate their breakfast 
that morning or went to bed the night before. The fact that they did it on 
defendant's right of way is wholly imraaterial in the absence of any évidence 
that défendant knew of or authorized the act. Had they gone upon the 
plaintifE's farm and built the flre the case would hâve been precisely the same. 
It can no more be said that this act was done in the defendant's business, 
and within the scope of their employment, than would the act of one of thèse 
men in lighting his pipe after eating his dinner, and carelessly throwing the 
burning match into the grass. See Williams v. Jones, 3 Hurl. & C. 256." 
The same rule was applied in a récent English case, where the plaintiff 
sought to hold a soliciter, who had his office above plaintifE's warerooms, lia- 
ble for damages caused by the overflow of water left running by the solicit- 
or's elerk after washing his hands in the private room of his employer, where 
he had been forbidden to go.^ 

It is immaterial that an agent exceeds the powers conferred upon him by 
the principal, and th'at he does an act which the principal is not authorized to 
do, so long as he acts in the line of his duty, or being engaged in the service 
of his principal, attempts to perform a duty pertaining, or which he believes 
to pertain, to that service. This rule was applied where the gate-keeper of a 
railroad company detainedapassenger attemptingto leave the station without 
producing his ticket or paying his fare, as required by a rule of the company.^ 
A servant whose duty it is to see that goods are delivered to the proper per- 
sons, and to obtain vouchers, cannot be said to transcend his powers in en- 
deavoring to prevent their being carried off by thieves, although there is a 
watchman who is charged with that duty.^ But, on the other hand, the con- 
trary was held as to the malieious act of a servant in shooting a trespasser on 
his master's premises.^ And a merchant was held not liable for his employe's 
act in directing the arrest of a customer suspocted of stealing goods from the 
store. s 

Carrier Cases. A common carrier of passengers maybe. liable for the 
act of his servant, either because it was within the scope of his employment, 
and, therefore, whether the injured party be a trespasser or mère licensee or 
a passenger, within the gênerai rule of liability; or because the act was a 
breach of the carrier's contract of carriage where the injured party was a pas- 
senger. 

Under the flrst class falls a great variety of cases. Thus, where the plaintiff 
jumped upon the platform of a baggage car in motion, and was ordered off 
by the baggage-m aster, the ruies of the company prohibiting ail except em- 
ployés from riding on the platform, and requiring baggage-masters to enforce 

iMarrier v. St. Paul, M. & M. Ry. Co. 'Lvnch v. Met. Elev. Ry. Co. 90 N. Y. 

(Minn.) 17 N. W. Rep. 952. 77, afflrming 24 Hun, 506. 

i'Stevens v. Woodward, L. R. 6 Q. B. *Courtney v. Balcer, 60 N. Y. 1. 

Div. 318 ; S. 0. 50 L. J. C. P. 231 ; aud 29 » Fraser v. Freeman, 43 N. Y. 566, re- 

Moak, Eng. Rep. 645. versing 56 Barb. 234. 

«Mali V. Lord, 3'J N. Y, 381. 
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them, and the plaintiff refusing, onthe plea ofan obstruction they were pass- 
ing, waa kicked ofl by the baggage-master, it was held that the fact that the 
plaintiff was a trespasser did not preclude his recovery against the company, 
and that its liability, based on the authority of the baggage-master and the 
scope of his employment, was foi the jury to détermine.^ In this case, where 
the jury were charged that if the baggage-master acted "willfully and mali- 
clously towards the plaintiff, outside et and in exeess of his duty, " défendant 
was not liable, it was held not errer to refuse to charge that it was sutlicient 
to exempt the défendant from liability that the act of the baggage-master was 
willful. 

In Shea v. Sixth Ave. R. Co? the complaint alleged that the plaintiff stepped 
upon the platform of a street car obstructing a crosping, in order to cross the 
Street, when she was "forcibly, willfully, and violently thrown off by the 
driver," acting as "the servant and agent and in the employment of the de- 
fendant." It was held that the averment of willfulness, not necessarily im- 
plying malice on the part of the driver, but as well a too-zealous discharge of 
his duty to the défendant, did not make the complaint demurrable. 

"Where the injured person came upon the conveyance at the unauthorized 
invitation or request of the carrier's servant, the carrier may be liable for his 
servant's négligence. Por example, the driver of a horse car offered some 
little girls a free ride on the platform, while his car was moving slowly, and 
suddenly increased his speed, so that one fell off, and was run over, the com- 
pany was held liable for his négligence.^ On the other hand, where a flreman 
was intrusted with an engine and tender, in place of the engineer, to take it 
to a station for water, detached from the rest of the train, and asked a boy to 
turn on the water, who, while he was cliinbing on the tender for that purpose, 
was injured by the jar of the backing down of the rest of the train , at its usual 
speed and force, it was held that the railroad company was not liable, because 
the act of the flreman was not within the scope of his employment. "i 

A horse car company has been held liable for the act of a conduetor in eject- 
ing plaintiff from the car upon a charge not sustained by the jury, of disor- 
derly condnct, although the conduetor acted merely upon a mistaken impres- 
sion as to the facts.'' A conduetor has no authority to bind a railroad com- 
pany by a promise to arouse a sleeping passenger at his station, so as to make 
the company liable for his neglect so to do. The passenger sleeps at his péril.* 

Beeach of Carkier's Contract. As said in Pendleton v. Kinsley,'' 
"Passengers do not contract merely for ship-room and transportation from one 
place to another, but they also contract for good treatment, and against Per- 
sonal rudeness and every wanton interférence with their persons either by 
the carrier or his agents employed in the management of the ship or other 
conveyance." This duty belongs to the carrier, and is not disoharged by its 
délégation to compétent employés. If the employé fails to perform that duty 
it is immaterial whether the failure be accidentai or willful, in the neglect or 
in the malice of the employé; the contract of the carrier is equally broken in 
the négligent disregard or in the malicious violation of the duty by the em- 
ployé.' In the case last cited, a railroad company was held liable for the act 
of a conduetor in kissing the plaintiff, a lady passenger, by force, the court 
saying: "It would be cheap and superficial morality to allow one owing a 

'Rounds V. Dela-ware, L. <fc W. E. Co. 'Higgins v. Waterviiet Turnpike Co. 
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duty to another to commit the perfonnance of his duty to a third, without re- 
sponsibility for the malicioua conduct of the substitute in the performance of 
the duty." * 

ïhe carrier's liability in such case resting upon the ground of a breach of 
contract, it is immaterial whether the servant was aeting within the scope of 
his authority or not. ïhe case of Isaacs v. Third Ave. R. Co.,^ in which a 
Street raiiroad company was held not liable for the aet of a conductor in push- 
Ing the plaintiff from the platform upon her refusai to alight until the car 
should eome to a full stop, was recently said to hâve been erroneously de- 
cided upon the assumption that the rule of the master's liability for the as- 
sault of a servant committed upon a person to whom the master owed no duty 
was applicable to the case;^ and the case may be regarded as overruled by 
the case cited, where the driver of a horse car assaultéd a passenger who had 
dendeavored to prevent the driver from beating a newsboy who jumped upon 
the car, and the raiiroad company was held liable for the assault, and upon 
its contract to carry the passenger safely; not as insuring him against every 
possible danger, bat as undertaking to protect him from the négligence or 
willful misconduct of its servants. 

In Qoddard v. Grand Trunk Ry. Co.,^ which contains a clear and full 
statement of the carrier's duty to a passenger, with a review of many cases, 
a raiiroad company was held liable for the malicious act of a brakeman who, 
shortly after receiving the plaintifE's ticket, deelared that he had not done 
so, and that plaintiff was endeavoring to évade payment of fare, and other- 
wise insulted him, and threatened him with personal violence. The court 
say: "The law seems to be now well settled that the carrier is obliged to 
protect his passenger from violence and insuit, from whatever source aris- 
ing. He is not regarded as an insurer of his passenger's safety against every 
possible source of danger, but he is bound to use ail such reasonable précau- 
tions as human judgment and foresight are capable of, to make his passen- 
ger's journey safe and comfortable. He must not only protect his passenger 
against the violence and insults of strangers and co-passengers, hut, a forti07-i, 
against the violence and insults of his own servants. If this duty to the pas- 
senger is not performed, if this protection is not f urnished, but, on the con- 
trary, the passenger is assaultéd and insulted through the négligence or will- 
ful misconduct of the carrier's servant, the carrier is necessarily responsible. " 
Upon the same ground the owners of a steam-boat were held liable for an em- 
ploye's assault upon a passenger who had remonstrated against his treatment 
of another passenger.* So, also, for the clerk's assault upon a boy passenger, 
whom he accused of attempting to évade payment of his fare.* 

It is worth while to notice that, though the distinction is clearly estab- 
lished, eomparatively few of the cases in point expressly indicate the carrier's 
breach of contract as the basis of the décision, without référence to whether 
or not the act may be deemed to be within the scope of the servant's employ- 
ment. ïhus, where a brakeman assaultéd a passenger who insisted upon 
entering a car which the brakeman told him was reserved for ladies, the 
company was held liable for the assault, upon the ground that a master 
is liable for even the willful or criminal act of his servant if done in the course 
of his employment, though the court refer briefly to the duty of a raiiroad 
company to its passengers as distinguishing the case at bar from others cited." 
And upon this ground a raiiroad company was held liable for an assault by a 

"47 N. Y. 122. See Moak, Und. Torts, «gherley v. Billings, 8 Bush, 147. See, 
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conduetor, who attempted toseizeplaintifl's property as securityfor her fare, 
which she claimed to hâve paid.' 

In Goddard v. Grand Trunk Ry. Co.^ it was held, after an extended ex- 
amination of the authorities, that exemplary damages might be leçovered 
against the carrier for the willful assault of his servant; but in Craker v. 
Chicago, etc., R. Co.^ it was held that only compensatory damages were al- 
lowable. 

Pleading. a gênerai averment that the acts of the servant were In the 
range of his employment is a conclusion of law, and not sufflcient.* An 
averment that défendant, by the culpable carelessness and mismanagement 
of itself and its employés, i-an a train of cars against the plaintitt's team, 
lavpfuUy traveling along the public highway, tliough not stating the spécifie 
acts constituting the négligence, is sufflcient on demun-er.s While a pass- 
enger suing a railway company need only allège, in pleading, that he was 
injured by the derailment of the train on which he was traveling, and that 
the injury resulted from négligence on the part of the défendant, without 
stating in what the négligence conslsted, it seems that, to sustain an action 
of lilie nature by an employé, it might be necessary to state in the complaint 
the facts constituting the injury.» Wayland E. Benjamin. 

New York City. 
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McMuERY V. Suprême Lodge, Knights of Honob.* 
(Circuit Court, M. D. Tennessee. A^pril 24, 1884.) 

1. Knights op Honoe — " Good Btakding" of Member. 

" Good standing," within the meanlng of the laws of the order of the Knights 
of Honor, implies a full and fair compliance with those laws, in the payment 
of assessments and dues. 

2. Samb— Akbeaes of Assessment— Benefits. 

A member who is largely in arrears for assessments and dues is not " in 
good standing," witliin tlie meaning of his beneflt certificale, and if he dies 
when so in arrears his beneflciary is not entitlcd to the payment of the benefit. 

The case was heard before the circuit judge, without a jury, upon 
an agreed statement of facts. 

The plaintiff brought suit against the défendant, as "a beneficiary 
organization upon the mutual assessment plan," upon a benefit cer- 
tificate issued July 5, 1878, to Charles S. McMurry, providing for the 
payment of $2,000, "as a benefit, upon due notice of his death and 
the surrender of this certificate, to such person or persons as he may, 
by will or entry on the reoord-book of this lodge, or on the face of this 
certificate, direct the same to be paid, provided he is in good standing 

1 From the Central Law Journal. 
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when he dies." The plaintiff was named as the beneficiary on the 
face of the certificate. 

McMurry paid regularly his assessments, of one dollar each, nntil 
February 23, 1881, when he ceased paying. Af ter this, Guthrie Lodge, 
No. 1,054, of whioh he was a member, paid four assessmenta for him, 
voluntarily, to the suprême lodge of the order. He did not reimburse 
Guthrie Lodge for thèse payments, and its officers thereapon dropped 
his pâme from their roUs, and reported him as "suspended;" but the 
lodge did not suspend him by any vote which was recorded on its min- 
utes. Prior to September 15, 1881, four other assessments had been 
called, and were forwarded by Guthrie Lodge to the suprême lodge, 
on none of which had any payments been made by McMurry. The 
30 days' time allowed to members by the law of the order for the pay- 
ment of thèse assessments had fully expired before McMurry died, 
which was on October 11, 1881. He had not paid dues to his lodge 
since January 1, 1881, 

Thelaws of the order, in force in 1878 and in 1881, contained thèse 
provisions : 

"Art. VII., sec. 1. Each member of tnis lodge fhull pay as dues, to com- 
mence with the dat« of receiviug the degree of manhood, siich sum as shall be 
prescribed in the by-Iaws, not less tban twenty-flve cents per month, which 
shall be due and payable quarterly in advance, on the last meeting night in 
March, June, Soptember, and Deeember, and a blother is in good standing 
until the dues so paid are consumed. 

"Sec. 2. Any member who may become in arreara for dues or fines to this 
lodge shall not be entitled to vote, hoid otBce, nor shall he be entitled to bene- 
flts; and when six months in arreara for dues or fines, or when he fails to 
comply with section 3 of law xv., lie shall be suspended from the lodge." 

"Law XV., sec. 3. Each member shall pay the amount due, on the notice of 
the reporter of his lodge, within thirty days Irom the date of such notice, and 
any member failing to pay such assessment within thirty days shfill be sus- 
pended from his lodge." 

Other régulations provided tbat only members "in good standing" 
could become représentatives in the superior lodges of the order, or 
be allowed to reçoive sick benefits, or hâve the privilège of a with- 
drawal card for six months. It was also required that the notice of 
the death of a member, for the payment of a beneût thereupon, should 
certify "that he was in good standing." 

In 187Ô the following décision, made by the suprême dictator as 
executive head of the order, in answer to a question propounded, had 
been approved by the suprême lodge, the highest législative body of 
the order : 

"Qiiestion 20. If a member fails to pay an assessment within the thirty 
days allowed by the constitution, and dies between the expiration of the thirty 
days and the next meeting of the lodge, would his family or heirs be entitled 
jo the death benefit? Answer. Yes. A member must be suspended in order 
to forfeit his death benefit, and he cannot be suspended after his decease." 

The charter of the défendant empowered it to pay from its widows' 
and orphans' benefit fund, "on satisfactory évidence of the death of 
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a member of the corporation, who bas complied with its lawful re- 
quirements, a sum not exceedingfive thousand dollars," "to his familj, 
or as he may direct." 

Colyar, Marks é Childress, for plaintiff. 

James 0. Pierce, for défendant. 

Baxtee, J. 1. The rights cf the plaintiff are to be determined in 
accordance with the rules established by the constitution and laws of 
the order. 

2. Décision No. 20, made by the suprême dictator in 18T9, that a 
member must be suapended in order to forfeit his death benefit, applied 
to a case where a member died after the expiration of 30 days from 
the call of the assessment, and before the next meeting of his lodge, 
and does not apply to the présent case. 

3. The laws and rules of the order, in force in 1881, did not déclare 
that a member was always in good standing until he had been legally 
suspended by a valid act of his lodge; and the failure of Guthrie 
Lodge No. 1,054 to legally suspend McMurryis not conclusive of this 
case. 

4. McMurry having been at the time of his death in arrears for nine 
months dues to his lodge, and in arrears for eight assessments to the 
widows' and orphans' benefit fund, the time for the collection of whieh 
had fuUy expired, was by reason of thèse facts not in good standing, 
within the meaning of the benefit certificats sued on, and the plain- 
tiff, therefore, cannot recover. 

5. Payment of the assessment by the members is essential to the 
successful opération of the widows' and orphans' benefit fund of the 
order, as the plan of the same is exhibited in the constitution and laws 
of the order. 



In re Vetterlein & Co., Bankrupts. 
[District Court, 8. D. New York. April 19, 1884.) 

Bankruptct — Phkfbbkncb — United States. 

Whero a bankrupt firtn, through fraudaient undervaluations of goods en- 
tered at thecnstom-house, hasincurred a forfcîture of their value totSe United 
States, the claim of the latter against the flrm for the tort is joint and sevcral; 
and upon proof of the debt, containing a statement of the facts, the United 
States is entitled, under sections 5501 and 3466 of the Revised StatuteS, to pri- 
ority of payment out pf any of , the proceeds of either the joint or several es- 
tâtes, -without référence to what may be the particular claim of pri<)rlty in itp 
proof of debt. 

In Bankruptcy. 

Samuel B. Clark, âsst. Dist. Atty., for the United States. 
Jas. K. Hill, for assignée. 

Beown, J. The proof of the debt made by the United States in 
this case, sworn to on April 1, 1878, déclares that Théodore H. Yet- 
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terlein and Bernard T. Vetterlein, the bankrupts, \Tere, and still are, 
justly indebted to the United States in the sum of $99,951.25 for the 
value of goods imported in violation of the act of March 3, 1863, "to 
prevent and punish frauds npon the revenue," and which became 
forfeited to the United States thereby. The proof subsequently states 
that a claim is made for priority of payment out of the joint estate 
of said bankrupts as prescribed by law. 

The above proof does not in terms claim priority of payment out 
of the individual estate of either of the bankrupts. The aceount of 
the assignée shows a joint estate and joint creditors, and a small 
separate estate of Théodore H. Vetterlein, one of the bankrupts, and 
private debts of the latter in exeess of his estate. The assignée 
claims that the debt of the United States is not entitled to priority 
out of the separate estate, both because it bas elected to prove the 
debt against the joint estate, and because it bas not made an express 
claim of priority against the separate estate. Claims of the kind 
hère referred to are both joint and several. It is unnecessary to dé- 
termine whether a private creditor would, upon such debts and under 
the law of this country, be put to his élection between the joint and 
several estâtes. Mead v. Bank of Fayetteville, 6 Blatchf. 180, and 
cases cited; In re Bigelow, 3 Ben. 146. 

The décision of the suprême court in the case of Lewis v. U. S. 92 
U. S. 618, bolds that, under the fifth section of the act of March 3, 
179T, (Rev. St. § 3466,) as well as under the bankruptcy act, § 5101, 
the priority of the United States is absolute against both the joint 
and separate estâtes, and that those provisions of law supersede the 
marshaling of assets, as recognized in equity, and by the bankrupt 
law, as between other creditors of the bankrupts. Under this décis- 
ion, to which this court is bound to conform, no distinction of joint 
and separate estâtes can prevail as against the United States. The 
proof of debt above referred to states the facts upon which, according 
to the décision of the suprême court, the right of the United States 
must prevail against other creditors, for both the joint and separate 
property. It was unnecessary in the proof of debt to assert that the 
claim was made against the joint estate. It was immaterial whether 
this claim were made or were not made ; and the assertion of a joint 
claim cannot debar the légal effeet of the proof which, under the law 
as above stated, entitled the United States to priority out of the sep- 
arate estate also. 

The prior claim of the United States must therefore be allowed 
against both the joint and several estâtes. 
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HiCKS V. Febdinand and othera. 
{Circuit Court, S. D. New Ym-k. April 9, 1884.) 

Patent Law — Reheardigs op Cases to be Discouragbd When Peiok Use is 
THE Dépense. 

Kehearings ia equity cases should lie generally denied, when tlie grounds of- 
fered therefor pertain to matters of évidence tliat could just as well hâve lieen 
procured before the trial already had. This should be especially the rule ia 
patent cases whea the défense is prior u»e, since it is seldom tliat the défend- 
ant cannot make it appcar that he has discovered aew évidence ia support of 
such a défense. 

In Equity. 

Frost cÉ Coe, for complainant. 

Briesen é Steele and Roscoe Conkling, for défendants. 

Wallacb, J, The application to amend the answer, and for a re- 
hearing, should be denied, because it does not satisfaetorily appear 
that the facts constituting the new défense could riot hâve been discov- 
ered by the exercise of reasonable diligence before the cause went to a 
hearing. ïhe complainant has conducted a difficult, protracted, and 
expensive litigation to a successful issue, and it would subject him to 
great hardship to compel him now to abandon the fruits and meet a 
new défense. It was his right to be apprised by the answer of the dé- 
fenses which he would bave to meet and overthrow, so that he could 
elect whether to proceed with his suit or abandon it. Amendments 
of pleadings which introduce a new défense are permitted with great 
reluctanoe in equity after a cause has been set for hearing, and after 
a hearing are rarely allowed. Walden v. Bodley, 14 Pet. 156, 160; 
Smith V. Babcock, 3 Sumn. 583. When the application is based upon 
the ground of newly-discovered évidence, a more libéral rule obtains ; 
but courts of equity, as well as courts of law, in such cases proceed 
with great caution, and extend no indulgence to the négligent. Un- 
less it appears affirmatively that the évidence could not hâve been 
obtained in due season if the party applying had used ail reasonable 
efforts in that behalf, the application will be denied. It is due to the 
public interests, as well as to the immédiate litigants, that rehear- 
ings for the purpose of lettingin évidence which might and ought to 
hâve been introduced before the hearing should not be tolerated. In 
no class of cases should the praetioe of allowing rehearings be more 
fitrictly guarded than in cases like the présent, where the défense of 
prior use is relied on to defeat the novelty of a patented invention, 
because it is seldom that a défendant cannot make it appear that he 
has discovered additional évidence in support of such a défense. The 
défendant states in his af&davit, in gênerai terms, that he "has been 
eager to collect ail material évidence," and "has made great exertion 
and every reasonable effort to défend the suit." Thèse are his con- 
clusions, but if the facts were specihed they might not be the conclu. 
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sions of the court. Sueh generality of statemeut is not sufficient; if 
it could not be conscientiously made in almost every case, it could be 
in every case with facility and with entire safety. 
The motion is denied. 



Wbston Dïnamo-Eleoteio Machine Co. v. Aenoux and anotber. 

{Circuit Court, S. D. New York. April 9, 1884.) 

Patbnt Law — Automatic Switcii for Dynamo-Machine. 

An automatic switch for a dj^amo-macliine for shiftiiig the electric current 
from OQe path to another is the invention of Smith; the rheotomes and the 
devices of Siemens being circuit breakers designed for another purpose. 

In Equity. 

jE. h. Brown and 8. A. Duncan, for complainant. 

Knox é Woodward, for défendants. 

Wallaoe, J. At the hearing of this cause ail the questions in- 
volved weredecided adversely to the défendant, for reasons then stated, 
except the question of the novelty of the invention. An examination 
of the proofs shows that the devices upon which the défendant mainly 
relies to négative novelty, and to which the testimony of the experts 
is principally addressed, hâve no bearing wbatever upon the issue. 
Thèse are the devices of Siemens referred to in the letter and report 
of Col. Abbott. It appears by the proofs that the invention described 
in the complainant's patent was coneeived by Smith, the inventer, 
and embodied in a magneto-electric apparatus, in October, 1873. It 
is not shown that either of the Siemens machines purchased by Col. 
Abbott in Europe had arrived in this country at that time. While 
it may be conjectured from the statements of bis letter (which by 
stipulation are made évidence of the facts) that he had received the 
machines prior to October, there is no proof to this effect. 

It only remains, therefore, to consider the rheotomes and the ap- 
paratus described in Siemens' English patent of 1867. It is obvious 
that neither of thèse devices contain the invention of Smith. Smith's 
invention is an automatic switch for a dynamo-machine for shifting 
the electric current from one path to another. It is actuated and 
controUed by the electric current to open and close the connection 
between the primary circuit and the exterior or working circuit. It 
is a pivoted and ballasted lever, located between the two circuits, 
having an armature at the end nearest the primary circuit, and a 
weight and spring at the other end. The switch, as combined with 
the dynamo-machine and the primary and exterior circuits, is in- 
tended and is efficient to do work which had not theretofore been done 
by such a machine. The rheotome and the devices of Siemens are 
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circuit brealers designed and adapted for différent work. In neither 
is there any necessity for shifting the path of the carrent from one 
circuit to another. They show the principle of breaking the current 
and deflecting it automatieally employed by Snaith, but the différences 
in the organization of the apparatus are as radical as the différences 
in the work for whioh each is designed. 

A decree is ordered for complainant, adjudging the infringement 
of the second and fifth olaims of the patent. 



Fbtter and othors v. MewhaIjL. 

{Circuit Court, S. D. New Torh. April 23, 1884.) 

Patent— Drive-Screw— Infringement. 

The orator's patent for a drive-screw held to be restric*ed to a screw haying 
a smooth conical point large enough to divide the flbei's of tke wood so as to 
give free entrance to the threads of the screw. ' 

In Equity. 

Amos Broadnax, for orators. 

William Bakewell, for défendant. 

Wheelee, J. This cause has been heard on a motion for punish- 
ment of the défendant for violation of the injunction granted on final 
hearing. Fette.r v. Newhnll, 17 Ped. Eep. 841. The défendant ap- 
pears to make or be concerned in making two kinds of drive-screws, 
one of which has a conical point in diameter at the base equal to the 
diameter of the shank within the threads, and the other having threads 
extending to the extremity of the point; the threads of each being of 
the same shape as those of the orators' patent. The novelty and util- 
ity of invention on which this patent was granted by the patent-office, 
accepted by the patentée, and held valid by this court, consisted in 
the conoidal or conical smooth point large enough to part the fibers 
of the wood, in driving, and make an eatrance for the threads, so that 
they would not be forced against the fibres to make a pathway for 
themselves or for one another. It did not cover the threads sepa- 
rately from the point, and cannot be made to cover them now. Key- 
stone Bridge Co. v. Phcenix Iron Co. 95 U. S. 274. Neither of thèse 
devices of the défendant has such a point. It is urged that the 
threads at the point of the defendant's screws make the points the 
équivalent of the patented point. The foremost threads do, in driv- 
ing, with the smaller point make way for the rest of the threads as 
the larger point does. This is the case with ail drive-screws having 
a point smaller than the circumference of the threads ; and this is 
what the patented point was patented for obviating. If the serew im- 
v.20,no.2— 8 
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proved upon was the équivalent of the patented împrovement, the 
patent would oover nothing. Tke patent is a quite narrow one, and 
this construction would undermine the whole of it. 
The motion is denied. 



Fetteb and another v. Oliver ana others. 
lŒreuii Court, S. D. New Tork. April 23, 1884.) 
PATBarr— In JONCTION . 

In Equity. 

Amos Broadnax, for orators. 

BakeweU é Kerr, for défendants. 

Wheeler, J. The motion in this cause for a preliminary injuno- 
tion rests upon the same grounds, and is denied for the same reasons, 
as the motion for an attachmentin 2^«i<er v. Newhall; ante, 113. Mo- 
tion denied accordingly. 



MUNDT », LiDGEEWOOD MaNUf'g Co. 
Circuit Court, S. D. New Tork. April 23, 1884.) 

Patent— HoisTiNa-UBUMs—JsrovELTY—lNPRiNOBMENT. 

Reissiied lettera patent No. 9,289, for an impiovement in friction drums for 
pile-drivers and hoistiag-raaohines, although the friction surfaces claimed 
therein were anticipated by a previous patent, contain an élément of novelty 
in the arrangement of the spring, and the patent is infringed by the use of a 
similar combination, includicg tliat kind of spring. 

In Equity. 

Edwin H. Brown, Frédéric H. Betis, and Ernest C. Webb, for orator. 

Livingston Gifford, for défendant. 

Wheeler, J; This suit is brought upon reissued letters patent 
No. 9,289, dated July 13, 1883, the original of which was No, 158,- 
967, dated Jannary 19, 1875, granted to the orator for an improve- 
ment in friction drums for pile-drivers and hoisting-machines. The 
original had one elaim; the reissue bas three others, and this one, 
which is made the fourth, and is the only one relied upon. The dé- 
fenses are lack of novelty and déniai of infringement. The object of 
thèse inventions is to hâve a drum for the hoisting-rope which can be 
made to engage with, closely or loosely, and be released from, gear- 
ing in constant motion, so as tô be started promjjtly but moderately. 
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and made to move rapidly or slowly, and to stop gradually or quickly, 
and be left to turn the other way, at the pleasure of the operator. 
The orator aecomplished this by providing a conical projection on the 
side of the gear--wheel next to the drum, of nearly the same diameter, 
made of wedge-shaped pièces of wood, with the broad ends outward, 
forming a tapering friction surface on the ends of the wood j and a cir- 
cular flange projecting from the circumïerence of the drum, loose on 
the same shaft, to fit tightly over the friction surface on the wheel when 
pressed toward it ; and a spring coiled about the shaft, between the 
wheel and the drum, to separate the surfaces. The spécification men- 
tions a shell or fiange on the side of the gear- wheel supporting the 
wood, and describes meehanism for pressing the drum towards the 
wheel and bringing the surfaces together. The claim is for the com- 
bination of the drum, loose, and the gear-wheel having the friction 
cône and side flange to support it and spring to repel it, fast upon 
the shaft, for this purpose. The défendant makes friction-drums like 
thèse in ail respects, except that the wedge-shaped pièces of wood are 
bolted to the gear-wheel. Loose friction drums Connecting with fast 
gear-wheels on the same shaft, with springs coiled about the shaft to 
repel them, and friction surfaces, one of métal, and the other of the 
ends of wood, for use for other purposes, were old and well known; 
and letters patent No. 150,765, dated May 12, 1874, were granted 
to John Knowlson, Jr., for improvements in similar apparatus, show- 
ing a gear-wheel with similar wedge-shaped pièces of wood, separated 
by radiating flanges ou the side of the gear-wheel, presenting friction 
surfaces composed of the ends of the wood of each pièce, and a drum 
with a similar projecting flange at each end to fit over the friction 
surfaces, and a wheel revolving with, but sliding along, the shaft at 
the other end of the drum, having a similar friction surface, with 
meehanism for pushing that along the shaft and bringing its friction 
surface in contact with that on that end of the drum, and thereby 
pressing the drum along and bringing the friction surfaces at the other 
end of the drum to a bearing, but without any springs to repel the fric- 
tion surfa.ces, There is some contest as to which invention was first, 
Knowlson's or the orator's ; but from the whole évidence it appears 
that Knowlson's was first aecomplished. 

It is strongly urged for the défendant that Knowlson's friction sur- 
faces are substantially the same as the orator's; that there was no in- 
vention in putting the spring to the same purpose in the orator's dé- 
viées that it had acoomplised in prior similar devices; and that the 
orator really invented nothing but the shell or flange on the wheel for 
supporting the wood of the friction cône, which the défendants do not 
use. Apart from the mode of fastening the wood to the wheel, the 
friction cônes of Knowlson perform the same functions in substanti- 
ally the same way as those of the orator and of thè défendant, although 
perhaps they would not wear so well as either. Each, however, may 
be considered for this purpose to be the mechanical équivalent of 
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the other. Then the orator is not entitled to a monopoly of this fric- 
tion surface in such machines. It is said that beyond this he did 
nothing but to bring the gpring of former machines into Knowlson's, 
which could be accompHshed by tbe skill of good workmanship. Had 
this been ail, the argument would be well founded. But he did more. 
One spring would not hâve answered to repel the friction surfaces in 
that machine; two would hâve been necessary, and of différent power; 
one to repel the cône on the wheel not geared, and another and stronger 
to repel the drum and that from the gear-wheel. The orator dis- 
pensed with oneof Knowlson's friction cônes and flanges, rearranged 
and simplified the machine, and put the spring wbere it was needed 
or where he wanted it. This appears, after it was done, to hâve been 
easy to do; but no one did it before and it makes a more compact, 
economical, and useful machine. Loom Go. v. Higgins, 105 U. S. 580. 
The patent is for the new combination. It is further strenously urged 
that the gear-wheel, with the cône, supported in the orator's peculiar 
manner, is one élément of the combination, and that, as the défendant 
does not use that élément, it does not infringe that combination. But 
the gear-wheel and friction cône of the défendant are the équivalent 
in the combination to those of the orator, and by the use of them the 
défendant takes the orator's patented combination. 

Let there be a decree for the orator for an injuclion and an account, 
with costs. 



Malloby Manuf'g (jO. V. HiCKOK and another. 
(Circuit Court, D. Connecticut, April 0, 1884.) 

Patents fob Inventioks — Infrinoembnt — Pkbliminabt Injunction — PBEVioua 
Adjxtdicatios. 

Upon the décision of a motion for a preliminary injuncticn against the in- 
fringement of a patent, which has been sustained by a previous adjudication, 
it is proper, as a gênerai rule, to follow the construction of the patent given 
upon such adjudication, provided the construction was given with délibération 
and thoughtfulness in the use of language. 

Motion for Preliminary Injunction. 

Eugène Treadwell, for plaintiff. 

Wm, Edgar Simonds, for défendants. 

Shipman, J. This is a motion for a preliminary injunction against 
the infringement of letters patent to George Mallory, dated February 
11, 1868, for an improvement in hats. The défense is non-infringe- 
ment. The invention is described and the patent is construed in 
Mallory Manuf'g Go, v. Marks, 20 Blatchif. G. 0. 32.' It is not claimed 
that the présent défendants use twisted wire, and, for the purposes of 

■ »S. C. IIFeù. Rep. 887. ,' 



VERMONT FARM MACHINE 00. V. MARBLK. llï 

this motion, it is admitted that round bent wire is used. The only 
question is wliether such use is an infringement. Upon the décision 
of a motion for a preliminary injunction against the infringement of 
a patent which has been sustained by a previous adjudication, it is 
proper, as a gênerai rule, to follow the construction of the patent which 
was given upon such adjudication, provided the construction waa 
given with délibération and thoughtfulness in the use of language. 
Judge Blatchfoed says in bis opinion that the spécification uses the 
Word "bent" as synonymous with the word "twisted ; " and f urther says : 
"The hoop of the claim must be a spring hoop twisted substantially 
in the manner described in the patent. This construction is neces- 
sary to sustain the claim, in view of the state of the art as shown." 
I do not mean to say that the question in regard to the proper con- 
struction of the patent is to be considered as finally settled by the 
décision in the Marks Case, but, for the purposes of this motion, it is 
not expédient to départ from Judge Blatchfoed 's construction, which 
was carefuUy given. 
The motion is denied. 



Vbrmont Farm Machine Co. and others v. Marblb, Com'r, etc. 

{Circuit Court, D. Vermont. April 12, 1884.) 

1. JuRiSDiCTioN op Circuit Court— Acceptancb of Service. 

By accepting service of process the défendant, in a suit arising under the 
patent laws, subjects himself to the jurisdiction of a court, sitting in a district 
of which he is not a résident. 

2. Samb— Bill to Skcure a Patbnt. 

The United States courts hâve iurisdiotion of bills to obtain the issue of pat- 
ents refused by the commissioner. 

3. Same — Want of Power to Enfobcb Decrek. 

The fact that a circuit court cannot compel the commissioner of patents to 
obey its decree is no objection to its jurisdiction to entertain a bill against him 
for the purpose of obtaining a decree in favor of the orator's right to a patent. 
It is presumed that he will do his duty 

In Equity. 

Frank T. Brown, for commissioner. 

William E. Simonds, for orators. 

Wheeler, J. The bill was brougbt for an adjudication that the 
orators were entitled to a patent, pursuahtto section 4915, Eev. St. 
The défendant accepted service of the subpœna to haive the same ef- 
fect as if duly served on him by a proper officer, and acknowledged 
receipt of a copy, but did not appear in court, nor made any objec- 
tion to proceeding to decree. After hearing the orators, a decree was 
made and entered in their favor. 19 Fed. Rbp. 307. The présent 
commissioner now moves for a rehearing, principally upon the ground 
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of alleged want of jurisdiction of this court. One mode of attempt- 
ing to show that this court bas not jurisdiction is by claiming that 
the suprême court of the District of Columbia bas exclusive jurisdic- 
tion. The language of this section, however, seems to preclude this 
idea. It reads : 

"Whenever a patent, on application, is refused, either by the commissioner 
of patents or by the suprême court of the District of Columbia upon appeal 
from the commissioner, the applicant may hâve remedy by bill in equity." 

This seems to clearly imply that the remedy may be elsewhere, 
Whipple V. Miner, 15 Fed. Eep. 117. Another, and the principal 
mode is by claiming that no circuit court of a district away from the 
patent-office, and in which the commissioner does not réside, can ac- 
quire jurisdiction of such cases. The circuit courts bave original 
jurisdiction, — nmth, of ail suits at law or in equity arising under 
the patent or copyright laws of the United States. Eev. St. § 629. 
This is, anquestionably, a suit so arising. There is no restriction 
upon proceeding in thèse courts in sueb cases except that civil suits 
against inhabitants of tlie United States are not to be brought by 
original process in any other district than that in which the défend- 
ant résides or is found at the time of service. Id. § 739. The court 
had gênerai jurisdiction of this subject, and the défendant by his ac- 
ceptance of service consented to be found in this district; and did 
not appear in court to objeot to being bound by bis consent. 

In Ex parte Schollenberger, 96 U. S. 369, Mr. Chief Justice Waite, 
in delivering the opinion of the court, says : 

"The act of congress prescribing the place where a person may be sued is 
not one affecting the gênerai jurisdiction of the courts. It is rather in the 
nature of a personal exemption in favor of a défendant, and one which he 
may waive. If the citizenship of the parties is snfficient a défendant may 
cousent to be sued any where he pleases, and oertainly jurisdiction will not be 
ousted because he has consented," 

Hère no question was made before; now where one on this subject 
is made it is not whether the commissioner can be compelled to an- 
Bwer, but whether be can consent to be sued away from the seat of 
government and his résidence. Prentiss t. Ellsworth, Mirror of Pat. 
Off. 35; Laws Dig. 103; Whart. Dig. 365, raised the question as to 
the compulsion and not as to the consent, and it was held upon ap- 
parently sound reasoning by Eandall, J., that the commissioner could 
not be compelled by process issuing out of the circuit court for the 
Eastern district of Pennsylvania to answer there. The question of 
jurisdiction founded on consent did not arise. 

It is furtber objected against the jurisdiction hère that the court 
hère could not compel obédience of the commissioner at the patent- 
office to its decree. It is to be presumed, however, that a high officer 
of a department of the government wiU do his duty without compul- 
sion, or even command, from any quarter, especially in a matter 
where be has no interest, nor the government any, except that the 
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duty be done. This provision of the statute is framed according to 
this view. The court does not decree that the commisâioner shall 
issue a patent, bat only "may adjudge that such applicant is entitled 
according to law to receive a patent for his invention as specified in 
his claim, or for any part thereof, as the facts in the case may ap- 
pear. And such adjudication, if it be in favor of the right of the ap- 
plicant, shall authorize the commissioner to issue such patent," etc. 
Granting the permission expressed the will of congress, which would 
be sufficient. Neither the adjudication nor issuing the patent onder 
it will conclude any individual rights. The validity of the patent will 
be open to trial nnder the law. But if the patent is not granted no 
suit for infringement can be brought, and the right to the invention 
cannot be judicially tested. This jurisdiction bas been exercised with- 
out challenge, except in Prentiss v. Ellsworth, supra. Ellitkorpe v. 
Bobertson, 2 Fish. 83. As this case is now considered the jurisdiction 
upon the consent of the commissioner seems to be ample. The ques- 
tion involved in the case on the mérita waa purely one of law, requir- 
ing the production of no models or exhibits, and no personal attend- 
ance, and might well be submitted anywhere. Whether, under the 
circumstances, it should be submitted hère rested in the discrétion 
of the commissioner. His act, in this respect, is binding upon his 
successor, like any other lawful act, and it oppresses no one. This 
ground présents no reason that appears to be sufficient for opening 
the case. 

AU the grounds now urged on the merits of the application for the 
patent were fuUy considered before, and no sufficient reason appears 
for going over the ground again. 

The motion is denied. 



National Wiee Mattress Co. v. New York Beaided-Wire 
Matïrbss Co. 

{Uircuit Court, S. D. New York. April 23, 1884.) 

1. Patents — Bed-Bottom — Infringbmbnt. 

Neither the ûrst daim of reissued letters No. 5,312 nor reissues 9,919 or 9,920, 
if restricted within the limils of the original claima, which is easential to their 
validity, is infringed by a bed-bottora of continuous zigzag wires, linked to- 
getherat the corners of diamond-shaped figures, and connected at each end to 
the ends of the frame by spiings. 

2. Bamb — NovKr.TY. 

The third claim of reissue 5,312, foran iron corner pièce with a flange, is void, 
having been substantially aaticipated by patent No. 113,559. 

In Equity. 

Charles È. Mitckell and Benj. F. Thurston, for orator 

George W. Dyer, for défendant. 
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Wheblbr, J. This suit is brought upon the first and third daims 
oî reissued letters patent No. 5,312, granted to theorator as assignée 
of Andrew TurnbuU and Eodolphus L. Webb, for an improvement in 
bed-bottoms, dated March 4, 1873; and upon reissued letters patent 
Nos. 9,919 and 9,920, granted to the orator as assignée of Edwin S. 
Field for improvements in spring bed-bottoms, dated November 1, 
1881. The original of the former, whieh had been previously reis- 
Bued in No. 5,185, was dated April 9, 1872; and those of the latter 
were dated May 6, 1873, The défenses are want of novelty, vari- 
ance between the originals and the reissues, and lack of infringement. 
The first claim of the Turnbull and Webb reissue was sustained by 
decree in the district of Connecticut in 1875, and in the district of 
Massachusetts in 1878, but upon a somewhat différent case. The 
patent of Charles Bigeon, dated January 16, 1872, was not introduced. 
AU thèse bed-bottoms are made of wire. Wire bed-bottoms sus- 
pended on spiral springs attached to the frame of the bed, and bed- 
bottoms made of elastic looped wire, were known before. To hâve 
that part of the bed about an occupant yield and shape itself to the 
person of the occupant without disturbing other parts of the bed was 
désirable, as well as a generally yielding surface. Wire bottoms at- 
tached to the frame of the bed, or bottoms attached to frames sus- 
pended on springs, would not give this independent conformation to 
the person. It could be accomplished by having the longitudinal 
strands sufiBciently yielding without any or but loose connection with 
each other. Bigeon 's patent showed thèse independent strands, made 
elastic throughout by being looped. Turnbull and Webb formedthem 
of wire links and rings, and made them elastic by coiled springs at 
each end, and connected them loosely with one another by transverse 
links between the rings. This part of their invention consisted really 
in making the strands elastic at their ends only, instead of throughout, 
and dividing them into rings and links; or in taking out the end 
pièces between the horizontal strands and springs to which they were 
suspended, as shown in the patent of F. Stanley Bradley, No. 74,293, 
of February 11, 1868, and Connecting the springs directly with the 
strands. The first claim of the original patent was for thèse springs 
attached to end-bars and combined with thèse links. This claim was 
surrendered, and a broader claim taken for a bed-bottom composed of 
jointed links, made elastic longitudinally by the springs. The de- 
fendant's bed-bottom bas continuons zigzag wires, linked together at 
the corners of diamond-shaped figures, and connected at each end to 
the ends of the frame by springs. This claim of this reissue is either 
too narrow for the defendant's bed, or too broad for the original in- 
vention and claim. If the défendant might be said to hâve the com- 
bination of the spring with the strand to connect it with the end pièce, 
the claim which covered that combination bas been surrendered, to 
make room for the new claim, which does not cover that by itself so 
as to protect it. The former decrees were not only made without ref- 
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erence to the Bigeon patent, but -when much less strictness in com- 
paring reissued patents with originals was required. 

The third claim of thia reissue is for a corner iron to connect the 
end pièces with the side rails, and to support the strain upon the end 
pièces by a flange on the iron extending nearly to the top of the end 
pièces, against which they bear directly. This flange, without référ- 
ence anywhere to other parts of the iron, or any mode of attachment 
of the iron to the rails, is the distinctive feature of this claim. A sim- 
ilar flange for the same purpose is shown in the prior patent of George 
C. Perkins, No. 113,559, dated April 11, 1871. If there is any différ- 
ence as to this patented feature of the flange, it consists in making 
the flange sufficiently lower than the top of the end pièce, to be out 
of the way of the attachments of the springs. The différence of con- 
struction would be so obvions to any compétent mechanic as not to 
amount to a patentable invention. 

The original of the Êrst Pield reissue was for a netting composed of 
V-shaped links hooked together in a peculiar manner, and a link for 
forming the straight edges of the netting. The links made diamond- 
shaped figures. The reissue is for the combination in a bed-bottom 
of rails, end pièces, springs, and netting, composed of continuous 
diamond-shaped figures, and for the netting and links of the original. 
The original patent would not cover anything in the defendant's bed. 
What would cover anything in it is merely expansion of the original, 
and, as now understood, void. 

The original of the second Field reissue was for peculiar links as a 
component part of a bed-bottom, and a bed-bottom composed of such 
links. The reissue is for connected and continuous zigzag wires con- 
neeted with end rails by springs in a bed-bottom. There is nothing 
in this reissue, that is not an expansion from the original, which would 
cover anything in the defendant's structure. The resuit is that the 
défendant does not infringe anything that is valid in any of the ora- 
tor's patents in controversy. 

Let there be a decree dismissing the bill of complaint, with costs. 



MoRBis V. Kbmpshalii Manuf'g Co. 

{Gireuit Court, D. Connccticut. April 30, 1884.» 

Patent — Sabh-Fasteneti — iNPiiiNGEMBNT. 

Patent No. 212,487 issued to Morris for an iraproved sasli-fastener, the char- 
acteristic features of which are the elevated notched plate and hinged pendant, 
is not infringed by the subséquent patent issued to Sparks having a notched 
flange at the top of the pivotai post above the sweep and pivoted latch. 

In Equity. 
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S. D. Cozzens, for plaintiff . 

Charles E. Mitchell, for défendant. 

Shipman, J. This is a bill in equity which is brought, under sec 
tien 4918 of the Eevised Statutes, by the patentée and owner of let- 
ters patent, No. 212,487, dated February 18, 1879, to John B. Mor- 
ris for an improvement in fasteners for the meeting rails of sashes, 
and which seeks relief against the alleged interférence of a subsé- 
quent patent. The junior patent was issued to tbe défendant, as as- 
signée of William Sparka, on September 4, 1883. The défendant bas 
demurred to the bill, and the question is whether the junior patent 
on its face interfères with, or claims in whole or in part, the same in- 
vention which is claimed in the first claim of the senior patent. The 
Morris device consists of a plate, without any projection above the 
gênerai leyel of the plate-top, upon the surface of which the latch-bar 
swings, and which bas upon its front edge a rectangular notch, </, to 
reeeive and retàin the pivoted handle. H, of the latch-bar, and upon 
its right side and upon its edge another sloping jog, c'^, to reeeive and 
retain the handle when the bar is in ita open position, aud upon its 
îeft side another jog, </'''', to reeeive a projection from the under side 
of the latch-bar. This projection limits the swing of the bar. The 
bar is pivoted upon a pivot, E. The plate is ealled an elevated plate, 
and is sufBciently high to afiford room for the jogs, (/ and c^^, and to 
enable the handle to swing clear of the sash rail. The first claim is 
P.S follows : 

" Tlie improved sash look or f astening, eonsisting of the elevated plate, C, 
having shouldered notches, c', c", c"'^, pivot, E, for swinglng latch-bar, 
F,/, and the hinged pendant, H, for attachaient to the lower sash, in com- 
bination with a stationary spur or cam-hook upon the upper sash, substan- 
t'ally as set forth." 

The important portion of the Sparks invention is a iiange or cap, 
which is preferably made intégral with the post upon which the sweep 
is pivoted, and which "is provided with two shoulders or notches, k, 
tnade in the edge of the flange." When the sweep is brought to the 
front tbe handle end of its lateh, which is heavy enough to overbal- 
ance the inner end of the latch, causes the latch to drop, and thereby 
the inner endis raised into engagement with one of the shoulders, and 
tbe swsep is locked. The invention consists, in substance, of the 
pivoted latch of the sweep, which locks into notches in the edge of 
the flange at the top of the post upon which the sweep is pivoted and 
above the sweep. 

The language of the first claim of the Morris patent may be broad 
enough to include the Sparks fastener, but the elevated plate and the 
pendant of the Morris fastener are not the notohed flange at the top 
of the post above the sweep and the pivoted latch of the Sparka fast- 
ener. 

The demurrer is sustained. 
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Andrews and others v. Fielding. 
(Circuit CourtfD. Oonnectieut. May 3, 1884.) 

Patents for Inventions— Convbyance—Reconvetance. 

Letters patent conveyed by a patentée with condition of reconveyanoe upon 
a certain emergency ; that emergency having arisen, the court decreea the ex- 
cntion of the reconveyance. 

In Equity. 

Charles E. Perkina, for plaintiffs. 

Frank L. Hungerford, for défendants. 

Shipman, J. In the early part of January, 1881, Sanford S. Burr 
owned two letters patent, No. 230,105 and reissue No. 9,393, each 
for folding bedsteads, the exclusive use of which he had given to A. 
H. Andrews & Co., of Chicago, until February 14, 1881. The de- 
fendant, William I. Fieldiug, as the président and manager of the 
National Wire Mattress Company of New Britain, had also been sell- 
ing to said firm patented wire nettings to be used upon the Burr bed- 
steads. Burr became anxious lest Andrews & Co., at the expiration 
of their license, should refuse to renew it, or should compei him to 
yield to an unfavorable contract. Fielding was also suspicious that 
Andrews & Co. intended to discontinue the use of his nettings, and 
hearing of Burr's anxiety, telegraphed to him, about January 17, 
1881, to corne to New Britain at his (Fielding's) expense, and to make 
no arrangements with Andrews & Co. Burr immediately went from 
Chicago to New Britain, and, upon Fielding's représentations that a 
union of the two interests would be for the advantage of each, and 
that he desired to assist Burr, asaigned to Fielding the said two bed- 
stead patents, except for a specified portion of the United States, and 
received from him the foUowing agreement : 

"Whereas, Sanford S. Burr bas this day conveyed to me certain letters 
patent, with the expectation that I shall grant lieensea under the same as I 
shall deem best, the license fee not to be less than flve per cent. o£ the gross 
sales of the articles patented. New, I agrée, in considération of one dollar 
received, to reconvey «aid patents to said Burr within ninety days from date; 
subject, liowever, to any licenses which I may meanwhile grant, and I agrée 
to assign to said Burr, at the time of such reconveyance, ail royalties accrued 
pr to accrue under such licenses." 

Fielding then went to Chicago, and, representing that he was the 
owner of the Burr patents, made a verbal agreement with Andrews 
& Co. for a license for the use of the patents and for the purchase of 
his nettings. They sent to him a written agreement, in accordance 
with their understanding of the paroi contract, but he refused to sign 
it upon the ground that it was inaccurately drawn. The point in dis- 
pute was that he desired an agreement that they would purchase his 
wire nettings during the life of the Burr patents, while they refused 
to specify the time during which they would so purchase. Neither 
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would yield, and Burr's interests were in jeopardy nntil lie settled the 
controversy by making some concessions to Andrews & Co. in regard 
to the lise of another of his patents, and by coming to New Britain 
and agreeing witli Pielding, by a written agreement, subsequently 
signed and dated February 14, 1881, that so long as Andrews & Co. 
should use his nettings in the Burr beds and should pay to him the 
agreed royalty on the Burr patents, Burr should receive from Field- 
ing ail the royalties upon the sales of beds which were sold over $28 
each at retail, accord ing to the Andrews price-list, and Fielding should 
hâve and retain one-half of ail the royalties on beds which were sold 
at retail at less than $28; and if Andrews & Co. should cease to use 
said nettings, then Fielding was to pay Burr only one-half of ail the 
royalties received upon the sale of ail the beds. The contract con- 
tained also the following provision : 

"Said parties also agrée that said Fielding sliall be and is released from the 
obligations to reconvey said patents to said Burr eontained in a former agree- 
ment, and it is now agreed between said parties that said Fielding sliall con- 
tinue to hold the title to both said patents; but if said Andrews & Oo. shall 
terminate the agreement hereinbefore referred to, as provided therein, and 
shall reconvey the exclusive interest to said Fielding, said Fielding will there- 
upon reconvey said patents to said Burr, or will pay to Burr for the same the 
sum mentioned in a mémorandum of even date, which said sum said Burr 
agrées to take in full pay ment therefor." 

The 6um mentioned in the mémorandum was $3,500. Thereupon 
Fielding agreed to sign and did siga the contract which had been 
sent to him by Andrews & Co., also dated February 14, 1881, by which 
he granted them the exclusive right of using said Burr patents for 
the whole of the territory of which he had control, and they agreed 
to pay him 5 per cent, of the net receipts from the sales of the fold- 
ing beds which eontained any of the improvements covered by either 
of said patents. No time was specified during which this license 
was to be enjoyed. The contract also provided that Fielding would 
furnish Andrews & Co. wire netting for the Burr beds at 93 cents 
less than the price theretofore charged, and that, as long as they used 
such nettings in such bedsteads, they would use no other style with- 
out his consent, in beds which were sold at $28 each. The contract 
also eontained the following provision : 

"(6) If said Andrews & Co. at any time refuse to pay the royalty herein 
provided, or shall cease making beds containing any of the improvements 
patented in and by said patents for a continuons period of three months, ex- 
eept on account of inévitable accident, then this license shall be null and void, 
and said A. H. Andrews & Co. shall immediately reconvey to said Fielding 
ail the interest and rights herein conveyed to said A. H. Andrews & Co. " 

The reason of Fielding's unwillingness to reconvey the patents to 
Burr was the fear that, being a man easily yielding to the persua- 
sions of others, he would sell the patents to Andrews & Co. 

In July, 1881, Andrews & Co. were first informed of the existence 
of the Burr contract, and of his interest in or real ownership of the 
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patents. They, thereupon, on July 15, 1881, purchased from him, 
for $2,500, ail his interest in the patents, and ail bis rights under 
said contract, he agreeing that if Pielding elected to buy the patents, 
as provided in the contract, he (Barr) would pay to them the money 
or property received from Fielding. Andrews & Co., on the same 
day, notified Pielding, that they had discontinued making beds under 
said patents, and that they should no longer pay royalties, and re- 
conveyed to him ail the interest and rights which he had couveyed to 
them, and did discontinue for three months making the beds desoribed 
in said patents. Burr forthwith requested Fielding to reconvey the 
patents to him, or to pay him $2,500, and, neither having been done, 
demanded of him, on Septembev 9, 1881, a reconveyanee of the pat- 
ents. This demand bas not been complied with, and no pay ment has 
been made. On July 27, 1881, Andrews & Co. notified Fielding that 
they should not thereafter use his springs or nettings in their folding 
beds, but should use a woven wire fabric. On August 2, 1881, Field- 
ing returned to Andrews & Co. their deed or conveyance of July 15th, 
and denied their right to terminate the license of February 14th at 
that time, or at any time, except by his consent. Fielding has brought 
an action at law, which is now pending in this court, against Andrews 
& Co. to recover the royalties claimed by him to be due under said 
contract of February 14th. AU the royalties which had acerued up 
to July 15, 1881, bave been paid. This bill in equity prays for a re- 
conveyanee by Fielding to Burr, or to Andrews & Co., of ail Fielding's 
interest in said patents, and that he be enjoined from claiming any 
rights thereunder, and from prosecuting said action at law. The 
plaintiffs ail réside in and are citizens of the state of Illinois; the de- 
fendant rf^sides in and is a citizen of the state of Connecticut, and 
the parties w«re such citizens, respectively, at the commencement of 
the suit. 

The décision does not turn merely upon the question whether, by 
the terms of the contract between Andrews & Co. and Fielding, they 
had the right to terminate the license by their aet alone, or whether 
the license was voidable at the option of Fielding, but upon the effect 
of the clause in the contract between Burr and Fielding in regard to 
his obligation in case Andrews & Co. did reconvey. If the language 
of the sixth paragrapb of the contract of license stood alone, unex- 
plained by any cotemporaneous agreement, it would be very doubt- 
ful whether the parties meant that the license could be ended at the 
option of the licensees. The construction which is given to this lan- 
guage in leases would probably prevail, viz., that, after default by 
the licensee, the contract should be voidable at the option of the li- 
censor. In this case the agreement of even date with the license 
which was entered into between Fielding and Burr, and in consé- 
quence of which the license was executed by Fielding, and which was 
founded upon and refers to the license, says that if Andrews & Co. 
shall terminate the license "as provided therein, and shall reconvey 
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the exclusive interest to said Fielding, said Fielding will thereupon 
reconvey said patents to said Burr, or will pay to Burr for the aame" 
$2,500. This provision shows that thèse two parties thought that 
Andrews & Co. could terminate the license, and if they did so termi- 
nate, and if they reconveyed to Fielding, then his trust relation to the 
patents would cease, and he must either reconvey to Burr or obtain 
the absolute title by a payment of $2,500. After reeeiving a recon- 
veyance, provided such reconveyance was without fraUdulent collu- 
sion on his part with Andrews & Co., his duty was to convey to his 
cestui que trust or to buy the patents. 

It is not necessary for me to décide what Andrews & Co. had the 
power to do under the license alone. The agreement between Burr 
and Fielding was that when Andrews & Co. did ail in their power to 
end the contract, and reconveyed to Fielding, he would no longer re- 
tain the patents, but would reconvey to Burr, and let him manage 
them as he chose, or would purchase them himself for $2,500. In 
Fielding's contract he provided that as long as Andrews & Co. paid 
royalties he was to hâve a part of them. When payment was stopped, 
and the income ceased, then Burr was to hâve his patents, or Field- 
ing would buy them. The condition of things which was provided for 
in this agreement bas taken place. Andrews & Co. hâve tried to ter- 
minate, and hâve reconveyed, but Fielding has done nothing. 

Let a decree be entered directing Fielding to convey to Burr the 
two patents, No. 230,105 and reissue No. 9,393, and restraining 
Fielding from prosecuting any action for royalties which accrued after 
the expiration of three months from and after July 15, 1881. 



WoKSwiCK Manuf'g Co. and another v. City of Buffalo and others. 

{Circuit Court, Jf. D. New York. May 8, 1884. 

Patent Infeingement— Btjeden of Peoof. 

When in a patent-infringement cause the défense relied on is that the plain- 
tiiî was not the original inventer, tlie burden of proof is on the défendant to 
satisfy the court on that point beyond a reasonable doubt 

In Equity. 

M. D. Leggett and John Crowell, for complainants. 

Giles E. Stilwell, for défendants. 

CoxB, J. The complainants are the owners of letters patent, No. 
171,190, granted December 14, 1875, to Edward 0. Sullivan for im- 
provements in harness for iire-engines. The patent relates not only 
to the construction of the harness but also to the manner of suspend- 
ing it above the horse. The object of the invention is to enable the 
horses to be kept unharnessed until the moment of the alarm, and 
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then to attach them to the engine with great expédition. One man 
is thus enabled to do the work of three under the old System. The 
harnesB is made in sections, is permanently fastened to the neap or 
thills and suspended from the ceiling by means of straps and spring 
catches so that it may be dropped upon the horse and quickly se- 
cured. Before the use of this apparatus horses were kept continually 
in harness night and day. The resuit was that they were irritated 
and galled and the harness was injured and soon destroyed by the 
constant rubbing which this irritation occabioned. There can be no 
doubt regarding the utility of the invention. Its advantages may be 
summarized as follows : Eelief to the horse, expédition in reaching 
the fire, durability and reliability of the harness, economy in the em- 
ployment of firemen and harness makers. And when it is remem- 
bered that promptness in arriving at a fire has often prevented a great 
conflagration the indirect benefits can hardly be estimated. 
The elaim in controversy is the third. It is in thèse words : 

"(3) The combination, with a harness for a flrp-engine or like apparatus, 
of a device for suspending said harness above the place occupied by the horse 
when attached to the apparatus, substantially as and for the purpose set 
forth." 

The défenses interposed are : First, the elaim is void for the reason 
that there is an attempt to patent a mère abstraction — the idea of 
suspending a harness from the ceiling at a particular place; second, 
the défendants do not infringe if the elaim is confined to the partic- 
ular mechanism described in the spécification; third, the patentée 
was not the original inventer. 

So far as the records of the patent-office show Sullivan was the 
first to enter this iield of invention. No other patent, American or 
foreign, is introduced to anticipate or limit the elaim referred to. It 
should, therefore, be construed broadly to cover any similar appar- 
atus which suspends a harness in substantially the same manner. The 
détails of construction both in the harness and suspending apparatus 
are non-essentials, inferior and subordinate to the principle embodied 
in the patent which is the paramount and superiôr considération. 
The man who first conceived the idea of suspending the harness above 
the horse and put it into suecessful and practical opération is the 
one who conferred the benefit and is entitled to the reward. It would 
be an exceedingly illiberal and narrow construction to hold that he 
should be deprived of the fruits of his ingenuity by one who simply 
changed the form of the harness or of the device by which it is sus- 
pended. No principle is better settled than that a mère abstract idea 
is not the subject of a patent, but that principle has little application 
hère, for the reason that the inventer has put his idea into tangible 
shape and given it form and substance. For years the problem was 
how to get the engine to the fire in the shortest possible time. By a 
combination of old devices Sullivan has reduced time to the minimum 
and accomplished a confessedly bénéficiai resuit. It ia not a« sb^ 
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Btraction he seeks to secure, but the apparatus by whioh the idea ib 
carried out. 

With the claim thua construed and in view of the state of the art 
very little need be said upon the question of infringement. The de- 
fendants bave adopted ananalogous'combination. The harness and 
hoisting apparatus used by them are substantially the same as those 
described in the patent. They hâve quite likely introduced ?ome 
improvements; they hâve employed the well-known mechanical équiv- 
alent of a puliey and weigbt for a coiled spring; they suspend the 
whole harness and attach no part of it to the pôle, and there are 
minor points of différence between the two mechanisms, but in ail 
essential particulars they are alike. The main effort on the part of 
the défendants has been to show that Sullivan was not the original 
inventor. Hère the burden is upon them to satisfy the court beyond 
a reasonable doubt. A mère prépondérance of évidence is not endugh ; 
the proof must be of such a convincing character that the court can 
say without hesitancy that the allégations of the answer in that be- 
half are true. Has such proof been offered ? It is thought not. A 
fair conclusion to draw from the évidence is, that the défendants hâve 
succeeded only in casting doubt upon the title of the patentée. In- 
stead of capturing the citadel they hâve simply made a breach. True 
it is that before the patent vague conceptions of the invention had 
entered other minds; true it is that others had approximated more 
or less closely to the successful realization. No one had quite reacbed 
the goal. 

The évidence shows that in one instance, while the horse was stand- 
ing harnessed in the stall, the collar was, by means of a cord, puUey, 
and weigbt, raised on his neck to prevent chafing, beat, and irrita- 
tion. In another case a single harness, without collar and hames, 
was attached to the thills of a light fire wagon. The harness and 
thills were elevated to the ceiling by a rope, puUey, and weigbt. A 
similar method was, at another time, applied to the harness of hose 
carts, excepting that the collar and hames were left on the horse. 
There was also évidence tending to show that in 1872, at Louisville 
the harness of a hose cart was suspended by a rope and puliey from 
the ceiling and that the collar was hinged and was fastened by a snap 
or spring-lock at the bottom. No witness was called who recollected 
seeing a harness for fire engines suspended prior to the date of the 
patent. But, if not discredited, the évidence relating to the Louis- 
ville apparatus would certainly hâve the effect of restricting the claim 
within exeeedingly aarrow limits. The complainants bave, however, 
succeeded in showingthat there may well be a mistake both as to the 
time when, and the manner in which, the harness was suspended at 
Louisville. The chief and assistant chief of the fire department of 
that city during the year 1872, never saw or heard of the apparatus 
described by the défendants' witnesses. The chief next in succes- 
sion who, previous to his élévation to that office, had been in and 
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about the engine-houses for 20 years, gave like évidence. A member 
of the Cleveland fire department who came to Louisville in 1879 for 
the purposeof explaining and introducing the Sullivan apparatus tes- 
tified that he visited the différent engine-houses but saw nothing at 
ail resembling a swinging harness. The Louisville firemen were sur- 
prised and pleased with the invention and it was immediately adopted 
by them. 

It must, therefore, be said within the rule heretofore adverted to, 
that the défendants bave not succeeded in establishing their défense. 

There should be a decree for an injunction and an account, with 
oosts. 



The J. W. Tucker. 
(btstriet Court, S. D. New York. April 24, 1884.) 

1. AfABirniB Liens— Pbiobity—Ordeb of Patment — Deficiency. 

Parties before the court, having diiïereut maritime liens of the same rank, 
are entitled to be paid, in case of deficiency, according to the équitable prior- 
ity of the liens themselves, without référence to the flrst arrest of the vessel. 

2. Bamb— The Frank G. Fowi.br, 17 Fbd. Bep. 653, Foi.lowbd. 

The former rule of this district, giving priority to the claim under which the 
vessel was first arrested, being based upon a view of maritime liens since dis- 
carded, and, being incompatible with the principlea of the récent décision in 
this circuit in the case of The Frank 0. Fowler, 17 Fed. Rep. 653, should no 
longer be adhered to. 

3. Same— Préservation or Imphotembnt dp Vessel. 

Liens of the same rank, not concurrent, but which arise from the préserva- 
tion or improveraent of the vessel, are to be paid in the inverse order of their 
dates, 

4. Bamb — Concurrent Liens. 

Concurrent liens, or such as in practice are treated as contemporaneous, — 
such as repairs or supplies in préparation for the same voyage, — are to be paid 
pro rata. 

5. Same— Othbb Liens. 

Claims which are not concurrent, and not for the improveraent or préserva- 
tion of the ship, and not having in themselves auj' ground of équitable priority, 
are to be satisfled in the order of the dates at which ihey accrue. But ttie 
ordinary rule giving priority to bénéficiai liens of the same class in the inverse 
order of their dates, not being properly applicable to canal-hoats and similar 
crafts making short trips during the open season of navigation, and laid up 
in the winter, held that the rule applied to navigation on the Great Lakes 
should be adopted, distributing the proceeds pro rata among ail claimants of 
the same class during the same season. 

6. Bame— Lien for Towage. 

Where two maritime liens were for towage services rendered to a canal- 
boat upon numerous trips from New York to ports on the Connecticut river 
and back, during the same period, from April to November, field, that the flrst 
libelant was not entitled to priority for the payment of his whole bill, by^ rea- 
Gon of his flrst arrest of the vessel; but that the proceeds of the vessel, after 
paying the flrst libelant's costs, should be applied prorata upon the claims of 
each, without regard to the dates at which they accrued, ail being during the 
the same season. 
v.20,no.2— 9 
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7. Same— CoSTS. 

Costs as against the fund not allowed, except upon the flrst libel flled and 
the other necessary disbursements. Claimants not appearing, if any, will be 
barred after order for the payment of the money out of the registry. 

On December 12, 1883, the canal-boat J. W. Tucker was libeled 
in this court by David Cox, and in that proceeding she was subse- 
quently sold. After satisfying the amount due on that libel with 
Costa, the sum of $206.23 remained, which was deposited in the reg- 
istry of the court. Prior to the sale the petitioner Stillman filed 
his libel against the boat on the twenty-seventh of December, 1883; 
and on the twenty-second day of January foUowing, the petitioner 
Dentz filed her pétition against the same; both claiming maritine 
liens on the boat and its proceeds. ïhe claim of Stillman amounts 
to $398.90 for various towage services rendered to the canal-boat on 
the Connecticut river, between Saybroolç,, New Haven, Middletown, 
and Hartford, during each month from April 9, 1883, to November, 
2, 1883. The claim of the petitioner Dentz is for a balance of $340 
for towage services during each month from May to November 6, 
1883, between Jersey City, Saybrook, and New Haven, or Greenpoint. 
The claims for towage services rendered by each were in the usual 
course of the' business of the canal-boat upon her trips from Jersey 
City to the points upon the Connecticut river above named and back. 
The money in the registry being insufficient to pay the claim of either 
in full, the libelant Stillman claims the whole amount on the ground 
that the boat was first libeled and attached in his suit. 

Benedict, Taft é Benedict, for Stillman. 

Jas. K. Hill, Wing ce Shoudi/, for Dentz. 

Beown, J. The claim of the libelant Stillman présents in its 
simplest form the question whether, as between maritime liens of the 
same rank, priority is to be given to that on which the libel is first 
filed and the vessel first arrested, without regard to the dates at which 
the liens respectively accrued. . Such was the rule deolared in this 
district in the case of The Triumph, (1841,) 2 Blatchf. 433, note, and 
The Globe, Id. 433, (1852,) and which has been more or less followed 
sinee. The principle on which this rule was based, in the language 
of those cases, is that a maritime lien "is, in reality, only a privilège 
to arrest the vessel for a debt which, of itself, constitutes no incum- 
brance on the vessel, and becomes such only by virtue of an actual 
attachment." Upon this view of the nature of a maritime lien, it is 
obvions that the parties first attaching the vessel must necessarily 
hâve a prior right. But this view of the nature of maritime liens, 
which is the foundation of the rule in question, has long since been 
superseded. In the case of The Young Mechanic, 3 Ware, 85, Waee, 
J., defines it as "a jus in re, a proprietory interest in the thing, 
which may be enforced directly against the thing itself by a libel 
in rem, in whosesoever possession it may be, and to whomsoever the 
gênerai title may be transferred." The subject was elaborately con- 
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sidered by Curtis, J., on appeal in the same case, 2 Curt. 404, The 
définition of maritime liens, as stated by Waee, J., was affirmed, and 
the view of the nature of such liens, as expressed in the case of The 
Triumph, was shown to be unsound, (page 412.) The same view 
was aiïirmed in the foUowing year (1856) by the suprême court, in 
the case of The Yankee Blade, 19 How. 82, 89, and bas since then been 
univeraally recognized and foUowed. In the case of The Lottawanna 
the suprême court say, (21 Wall. 579 :) "A lien is a right of property, 
and not a mère matter of procédure." Waee, J., in the case of The 
Paragon, 1 Ware, 322, 330, held, according to this view of such liens, 
that "when ail the debts hold the same rank of privilège, if the prop- 
erty is not sufficient to fully pay ail, the rule is that creditors shall 
be paid coneurrently, each in proportion to the amount of bis de- 
mand." Lowell, J., in the case of The Fanny, 2 Low. 508, says: 
"The gênerai rule in admiralty is that ail lienholders of like degree 
share pro rata in the prooeeds of the res, without regard to the date 
of their libels or suits, if ail are pending together." The same view 
was taken by Judge Hall, in the case of The America, 16 Law Eep. 
264, 271. So, in the cases of The Superior, 1 Newb. 176; The Kate 
Hinchman, 6 Biss. 367; The General Burnside, 3 Fed. Sep. 228, 236; 
The Arcturus, 18 Fed. Eep. 743; The Desdemona, 1 Swabey, 158, it was 
held that concurrent liens of the same rank should be paid pro rata, 
where the proceeds were insufficient to pay ail, without regard to the 
date of the libel or the attachment of the vessel by either. Eoscoe, 
Adm. 101. Such is the provision, also, of the French law. Code 
de Corn. 191. 

The précise question hère presented bas not, so far as I can ascer. 
tain, arisen of late years within this district. In the Eastern district, 
in the case of The Samuel J. Christian, 16 Fed. Eep. 796, the ques- 
tion seems to hâve been regarded by Bbnbdict, J., as an open one. 
He tbere held that a lien for damages by collision was subject to the 
prier claims of material-men, and did not acquire any priority ovet 
the latter through the prior filing of the libel; and he concludes his 
opinion by saying that "it is unnecessary to consider the question 
whether, as between claims of equal rank, a prior seizure of the ves- 
sel secures priority in the distribution of the proceeds. " 

The récent décision in the circuit court in this district, however, 
in the case of The Frank G. Fowler, 17 Fed. Eep. 653, accords in 
principle with the several cases recently decided, to which I hâve 
above referred, holding that mère priority of attachment does not en- 
title to a préférence. That décision seems to me plainly incompat- 
ible with the rule adopted in the cases of The Triumph and The Globe, 
"upra, and with the views upon which that rule was founded. In the 
case of The Fowler, damages in favor of différent lienors had accrued 
by two collisions upon successive voyages of the same vessel. The 
libel for the last collision was filed three days before the libel for the 
previous collision; but the attachment of the vessel by the marshal 
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was made upon both processes at the same time. The proceeds of 
sale being insufficient to pay both claims, this court held, for reasons 
"which need not be hère referred to, that the liens should be paid in 
the inverse order of the time at which they accrued. 8 Fed. Ebp. 
831. On appeal, Blatchford, J., reversed this ruling, and held that 
the earlier damage should first be paid in fulL Had the rule of pri- 
ority depended upon the time of filing the libel, the judgment of the 
district court should hâve been afBrmed, since the libel on the last 
lien was first filed; had priority depended upon the time of the arrest 
of the vessel alone, then, as the arrest upon both libels was at the 
same time, and the claims were of the same rank, neither had prior- 
ity of the other, and the proceeds should hâve been divided pro rata 
between them. Neither of thèse courses was pursued. The décision, 
on the contrary, in awarding priority to the earlier lien, established 
for this circuit the principle, which bas been repeatedly afiirmed else- 
where, that a lien is a vested proprietary interest in the res itself, 
f rom the time when it accrues ; and also that f ailure to enf orce such 
a lien by immédiate suit, before the vessel proceeds on another voy- 
age, is neither lâches nor sufBcient, by any equity or rule of poliey, 
to displace its priority, as a vested proprietary interest, over a subsé- 
quent lien of the same rank upon which the vessel is arrested at the 
same time. The former rule in this district, which made priority 
among liens of the same rank dépend upon the date of filing the libel, 
or the arrest of the vessel in the proceeding to enforce it, must be re- 
garded, therefore, as superseded ; not merely because the foundation 
upon which that rule rested has been wholly swept away, but also 
because the rule adopted by the circuit court in the case of The Frank 
G. Fowler is incompatible with its longer existence. 

Viewing maritime liens, therefore, as a proprietary interest in the 
vessel itself, and the filing of the libel and seizure of the vessel as 
proceedings merely to enforce a right already vested, it follows, nec- 
essarily, that, as between différent lienors, any proceeds in the regis- 
try should be distributed according to the rightful priorities of the 
liens themselves, and not according to priority of the proceedings 
merely to enforce them. This rule permits ail the equities of such 
liens to be considered and enforced, instead of subordinating thèse 
equities to a mère race of diligence. 

Where the liens are of the same rank, there is often an équitable 
priority among them arising out of the character of the liens them- 
selves, or the time when they accrued. A later lien for salvage is 
entitled to priority over a former salvage, because the last service has 
preserved the benefit of the former. The same is true of successive 
repairs of a vessel on différent voyages, or on différent parts of the 
same voyage, or of liens on successive bottomry bonds. The later 
improvements or advances are for the préservation of the former, or 
for further improvements upon the vessel; and they bave, therefore, 
an équitable priority. As regards such liens, therefore, the rule is 
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that tbey shall be discharged in the inverse order of their dates. 3 
Kent, 197; The Eliza, 3 Hagg. 87; The Rhadamanthe, 1 Dods. 201; 
The Bold Buccleugh, 7 Moore, P, C. 267; The St. Lawrence, 5 Prob. 
Div. 250; The Fanny, 2 Low. 508; The Jérusalem, 2 Gall. 345; The 
America, 16 Law Eep. 273; Eoscoe, Adm. 98; The De Smet, 10 Fed. 
Ebp. 489, note. 

If the liens are of the same rank and for supplies, or materials, or 
services in préparation for the same voyage; or if they arise upon 
différent bottomry bonds to différent holders for advances at the same 
time, for the same repairs, sueh claims are regarded as contempora- 
neous and concurrent with each other, and they will be discharged 
pro rata. The Exeter, 1 G. Eob. 173; The Albion, 1 Hagg. 333; 
The Desdemona, 1 Swab. 158; The Saracen, 2 Wm. Eob. 458; The 
Rapid Transit, 11 Fed. Eep. 322, 334, 335; The Paragon, 1 Ware, 
325, and cases first above cited. But if the liens arise from causes 
"which are of no benefit to the ship, such as liens for damages by 
collision, or other torts, or négligence; and if the claims are such as 
cannot be treated as contemporaneous or concurrent; and if there 
are no équitable grounds for preferring the later liens, such as lâches 
in the enforcement of prier ones, or other grounds of gênerai policy, — 
then, as stated by Stobt, J,, in the case of The Jérusalem, "the rule 
would seem to apply, qui prior est tempore, potior est jure," (2 Gall. 
345, 350;) and the liens should be satisfied in the order in which 
they accrue, as was held in this circuit in the case of The Frank G. 
Fowler, supra; Macl. Shipp. 702, 703. 

As maritime liens are secret iHcumbrances, and tend to mislead 
those who subsequently trust to the ship, unless they are enforced 
with diligence, according to the circumstances and the existing op- 
portunities for enforcing them, they will be deemed either abandoned 
through lâches as against subséquent lienors or incumbrancers, or 
postponed to the claims of the latter, as circumstances may require. 
There is no fixed rule applicable to ail cases determining what shall 
be deemed a reasonable time, or what shall be considered as lâches 
in enforcing such liens. In ordinary océan voyages, the préférence 
allowed even to bottomry will be lost after a subséquent voyage, if 
reasonable opportunity previously existed for the arrest of the ship. 
Blaine v. The Carter, 4 Cranoh, 333; The Royal Arch, 1 Swab. 269- 
284; The Rapid Transit, 11 Fed. Eep. 332, 334. Betts, J., held 
that the same rule should be applied to ordinary- liens for supplies. 
The Utility, Blatchf. & H. 218, 225; The Boston, Id. 309, 327. If this 
rule were strictly applied to vessels which make very short and fré- 
quent voyages, of only a few days' or a few weeks' duration, and 
which remain in port but a short time between such trips, the effect 
would be practically to destroy ail crédit to the ship, and to defeat, 
therefore, the very object for which maritime liens are allowed ; since 
every lienor would be compelled to enforce his lien almost immedi- 
ately, or run the risk of having it postponed to ail subséquent ones. 
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As respects liens arising in the course of navigation on the western 
lakes and rivers, where the voyages are short and fréquent, the rule 
bas been adopted to a considérable estent of making the division of 
daims by the successive open seasons of navigation, instead of by 
the separate voyages during each season. The Buckeye State, 1 Newb. 
111 ; The Dubu^ue, 2 Abb. (U. S.) 20, 32 ; The Hercules, 1 Brown, Adm. 
560; The Détroit, là. 141; The Athenian, 3 Fed. Kep. 248; The City 
of Tawas, Id. 170 ; The Arcturus, 18 Fed. Ebp. 743, 746. The uni- 
form practioe, therefore, has been there adopted of paying maritime 
liens for repairs and supplies accruing during the same season pro 
rata, without regard to the particular date or voyage at which they ac- 
crued. The Superior, 1 Newb. 176, 185 ; The Kate Hinchman, 6 Biss. 
367; The General Burnside, 3 Fmd.Btlv. 228,236; The Athenian and 
The City of Tawas, ut supra. 

While this rule is neither strictly logical nor consistent with the 
theory of bénéficiai liens, yet, as applied to short and fréquent voy- 
ages during the open season of each year, it is not merely convenient 
in application, but on the whole, as I think, it works out practical 
justice better than any other rule suggested. It occupies a middle 
ground, and is in effect a compromise between the theoretical right 
of priority of the material-man who furnishes supplies for the last 
voyage on the one hand, and the corresponding obligation on his 
part to prosecute at once in order to retain that priority which com- 
mercial policy would disallow. The season of navigation is regarded 
as in the nature of a single voyage; and the rules applicable to a 
single océan voyage are applied, as regards liens for supplies, to the 
navigation of a whole season. The City of Tawas, 3 Fed. Eep. 170, 
173. 

As respects liens arising under the state laws, the décisions are at 
variance whether such liens stand upon the same footing as strictly 
maritime liens. While the greater number of décisions do not allow 
the same status to statutory liens, (The Superior, 1 Newb. 176 ; The 
E, A. Barnard, 2 Fed. Eep. 712, 721, 722, and cases there cited,) 
the contrary view, aocording to later décisions, placing both on the 
same footing, seems the more likely to prevail. The General Burn- 
side, 3 Fed. Eep. 228; The Guiding Star, 18 Fed. Ebp. 263. 

As the best practical rule attainable in sueh cases, and as a rule 
already supported by many décisions in the western districts, I think 
the pro rata rule .of distribution should be adopted hère as respects 
bénéficiai liens of the same class, in the case of canal-boats and 
other similar craff ivbich make short and fréquent trips upon the 
canals and rivers, and are laid up during the winter season, when 
the canals and rivers are frozen over. The same considérations of 
convenience, justice, and policy apply to this class of cases as in 
navigation upon the great lakes. They cannot be applied, however, 
to other craft navigating about this port, making short océan voy- 
ages, without interruption, the year round. 
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The towage services rendered in this case hold the same rank as 
claims for necessary materials and supplies, (The City of J'awas, 3 
Fed. Kbp. 170; The St. Lawrence, 5 Prob. Div. 250; The Athenian, 
3 Fed. Eep. 248; The Constancia, i Notes Cas. 512; Macl. Shipp. 
703,) and on the above rule the claims should be paid pro rata. 

In one of the bills there is a crédit of $130. This crédit should 
be applied upon the earliest items. The costs of the first libel should 
first be paid out of the fund, and the residue should be divided pro 
rata between the claimants without regard to the dates during the 
season at which they accrued. 

Where there are varions lienors entitled to the fund, and the fund 
is small, no costs after the first libel, beyond necessary disbursements, 
should be allowed out of the fund. The Jérusalem, 2 Gall. 351; The 
Kate Hinchman, 6 Biss. 369; The Guiding Star, 18 Féd. Eep. 269. 
See TJie De Smet, 10 Fed. Eep. 490, note. Bonds for latent claims 
are not now required, except on spécial order, even in the English 
praetice, (Eule 129, Coote, Adm. Pr. 205; The Desdemona, 1 Swab. 
159;) and other parties, if any, who hâve liens, but bave not ap- 
peared under the monition and after due publication, will be barred 
from the time of the final decree of distribution, [The Saracen, 2 Wm. 
Eob. 451; The City of Tawas, 3 Fed. Eep. 170.) 

Since the foregoing was written I hâve consulted the circuit judge, 
and am authorized to say that a décision to the same substantial 
effect has been heretofore made by him in a case arising in the North- 
ern district. 



The Exploeer.^ 

(Circuit Court, E. B. Louisiana. April 11, 1884.) 

Mabdïe Tort— Damages. 

In the case of marine torts it is the rule of the courts of admiralty to exercise a 
conscientious discrétion, and give or withliold damages upon cnlarged prin- 
ciples of justice and equity. A party who is in delictu ou^ht to make a strong 
case to entitle himself to gênerai relief. 

Admiralty Appeal. 

James R. Beckwith, for libelant. 

Henry C. Miller, for olaimant. 

Paedee, J, On February 8, 1882, the libelant, Thomas McGrath, 
while descending the main hatchway of the steam-ship Explorer, had 
his left arm caught in the wheels of a revolving steam-winch, break- 

iReported hy Joseph P. Hornor, Esq., of the New Orléans bar. 
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ing the bones and tearing off the muscle, resulting in great sufferiug 
and in permanently disabling the arm. At the time the steam-ship 
Explorer layin the Mississippi river, her bow up the stream, at her 
wharf in the city of New Orléans, taking on cargo for Liverpool. Mc- 
Grath was employed as one of a gang of screwmen under the direction 
of a stevedore engaged in storing cargo in the ship. His duties were 
in that part of the hold under and reached by the main hatchway. 
There was near to and forward of the main hatchway a steam-hoist- 
ing winch used for taking on and lowering the cargo down the said 
main hatchway. The barrel or winding shaft of this winch extended 
in a direction across or athwart the ship, and the gear-wheels at right 
angles with the barrel or winding shaft revolved fore and aft. Fiom 
the middle of the forward coaming or frame-work around the hatch- 
way, a ladder extended down into the hold, used by those employed 
on the ship to reach the hold. The winch was in use taking on cargo, 
and its gear-wheels revolving, and this use was constant except at 
short intermissions ; the winch was put in motion or stopped by the 
man stationed at the lever or crank, who stood in the rear of the 
wheels, facing aft, and on notification to that man the movement of 
the winch and wheels could be stopped or stayed while any one was 
in the act of passing between the coaming of the hatchway and the 
winch and down the ladder to go below. It was during one of thèse 
intermissions of working the winch that McGrath started from the 
port or outer side of the ship to go to this ladder and descend into 
the hold. He gave no signal, directly or through any one, to the man 
at tbe winch not to put it in motion. The man in charge of the 
winch being ignorant of McGrath's purpose to go below, the winch 
was put in motion while he was proceeding to or had reached this 
ladder, and his left arm was caught or drawn between tbe revolving 
wheels of the winch and thereby seriously injured as aforesaid. 

The winch and the wheels were near to the coaming around the 
main hatchway, how near tbe évidence is uncertain, but there was a 
space between the wheels and other parts of the winch and the frame 
or coaming of the hatchway, and in that space it was praeticable, 
with care and précaution, for one to pass in safety to the ladder and 
go below, although the winch might be in motion. The weight of 
évidence is that the winch was not nearer the main hatchway than 
is usual on steam-ships. Although housing or covering of the cog- 
wheels of the winch was provided, and on board of the ship, no hous- 
ing or covering was on or over the winch, as is usual and neces- 
sary when in use ; but af ter the accident, by direction of the master 
of the ship, the covering was put on. It does not appear that the 
stevedore or any of his men knew that housing was provided, or 
where it was stowed aboard ship. McGrath had no occasion of duty 
or employment to be on deck; his duty was in the main hold. There 
was a safer, though a more roundabout way of reaching the main 
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hold, than the ladder down the main hatchway. This was by the 
forward hatchway, v?hich, (although in use for hoisting cargo,) by 
reason of the distance between decks, required no ladder. McGrath 
knew, whan he accepted employaient on the ship, of the location of 
the winch and of the proximity of the wheels to the main hatchway, 
and of the danger in using the ladder to go below while using the 
steam-winch. He also knew, or ought to hâve known, when he 
started down the ladder that in the business of hoisting in cargo the 
winch, though stopped for the moment, was liable to be started at 
any moment. McGrath's injuries were such as to confine him in the 
hospital under care of the surgeon 40 days, and his arm is left per- 
maneiitly crippled, unfitting him from pursuing his occupation as a 
screwman, although in other and lighter occupations he will be able 
to earn a living. Forty dollars entrance fee to the hospital was paid. 
As a screwman, during the season McGrath earned seven dollars per 
day. 

From this statement of the facts, shown by the évidence, it seems 
clear that there was fault in not having the housing over the ma- 
chinery of the winch. Such housing is usual, was provided by the 
ship, and ail the wjtnesses agrée that if it had been on, the injury to 
McGrath would not hâve happened. 

Some effort is made to throw the responsibility for failure to hâve 
the housing on, from the ship and its officers, to the stevedore and his 
foreman. It is urged that the ship had provided the housing and 
had it aboard, ready for use, that the loading was turned over to the 
stevedore and his men, over whom the officers of the ship had no con- 
trol; that they had the machinery of the ship to use, and did use it 
jn their own way, and if they used it carelessly, and through négli- 
gence injured one of themelves, the ship ought not to be held re- 
sponsible. Perhaps if this were ail true, the ship could escape re- 
sponsibility, but it does not appear that the stevedore had the entire 
control of the machinery and of the loading of the ship, nor that the 
housing was furnished, or its présence on the ship known, to him or 
his men, Besides, the ship furnished the machinery and should hâve 
furnished it complète, and while the ownors may not hâve been in 
fault, as the housing was provided and aboard the ship, their serv- 
ant, the master, was in fault in not producing it and seeing that it 
was used. The alacrity with which it was produced and used after 
the accident shows what was the original duty of the master. It 
seems to be clear from the évidence that the libelant contributed by 
his négligence, want of care and précaution, to bring about the acci- 
dent which resulted in his injury. Neither his duty nor his employ- 
ment called him on deck. According to several witnesses, if he had 
been where his employment required, he would not hâve been in- 
jured. He knew tbe danger in attempting to go down the hatchway 
when the winch was in motion ; he knew that, it not at the time ac- 
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tually in motion, it was only stopped temporarily, and was subject to 
be started at any moment, and he failed to give any notice or warn- 
ing to the person in charge of the winch, of his purpose to go down 
the hatch and ladder, whan, as appears by the évidence, the giving 
of suoh notice was usual and customary. If, as ordinary prudence 
required, he had given the notice, no accident woald hâve occurred. 
As both the ship and libelant vvere in fault, the case made is one of 
contributory négligence. At the cominon-law, the injured party whose 
négligence bas directly contributed to the in jury cannot recover dam- 
ages. See Sedg. Dam. (6th Ed.) p. 573, side page 468 et scq.; Moak, 
Und. Torts, rule 27, p. 289 et seq,, and the cases there cited; and 
see Railroad Co. v. Houston, 95 U. S. 697. The same principle was 
held in the civil law. Inst. lib. 4, iii., 7. 

In Louisiana the suprême court by Justice Manning says: "The 
doctrine of contributory négligence is now imbedded in our jurispru- 
dence, and is recognized and applied in ail the states and by the na- 
tional courts." Murray v. B. Co. 31 La. Ann. 490, and any number 
of Louisiana authorities might be cited in support. 

But it is claimed that a différent rule prevails in the admiralty. 
In cases of collision of vessels it is well settled. See The Catherine, 
17 How, 170, in which case it is said: "Under circumstances attend- 
ing thèse disasters, in case of mutual fault, we think the rule divid- 
ing the loss the most just and équitable, and as best tending to induce 
care and vigilance on both sides in navigation." For the English 
rule in admiralty to same effect, see Abb. Shipp. 232; Macl. Shipp. 
305, and it seems that now, by act of parliament, the admiralty rule 
is to prevail in regard to such cases in ail of the divisions of the high 
court. Macl. 311. In the black book of admiralty it will be found 
that nearly ail the old Codes provided for a division of damages in 
cases of collision by mutual fault or inévitable accident, for the rea- 
son that "an old ship places itself willingly in the way of a better 
ship to strike the other ship if it should bave ail its damages, but 
when it knows that it must share the damages in moieties it places 
itself willingly out of the way." In prize cases also the doctrine of 
the common and civil law as to contributory négligence' does not ap- 
ply. 1 Kent, Comm. 156, citing The Marianna Flora, 11 Wheat. 54, 
in which case, which was one of prize, Mr. Justice Stobï says: "The 
présent case stands upon a strong analogy, and to inflict damages 
would be to désert the analogy. Even in cases of marine torts, in- 
dependent of prize, courts of admiralty are in the habit of giving or 
withholding damages upon enlarged principles of justice and equity, 
and bave not circumscribed themselves within the positive boundaries 
of mère municipal law. They hâve exercised a conscientious discré- 
tion on the subject. A party who is in delicto ought to make a strong 
case to entitle himself to gênerai relief." Again, in the case of The 
Palinyra, 12 Wheat. 1, Mr, Justice Story says: "In the admiralty the 
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awarâ of damages always rests in the sound discrétion of the court, 
under ail the circumstances," And in each case he cites Lord Stow- 
ELL in The Le Louis, 2 Dod. 210. 

Prom the examination I hâve been able to make of text books and 
admiralty reports, I do not find that outside of collision and prize 
cases, the admiralty courts hâve claimed or exercised a différent rule 
as to cases of contributory, concurrent, or comparative négligence 
from that applied generally in courts of law and equity, in cases of 
damage and torts committed or suffered on land. It is true that as 
to mariners who are injured, no matter how, in the line of their duty 
aboard ship, certain responsibilities as to care, attention, wages, etc., 
devolve upon the ship ; but I hâve not been able to find a case where 
a seaman, freighter, or passenger, injured through his own négligence, 
bas been allowed to recover damages outside of care and attendance 
from the ship or her owners. I notice that in the case of Leathers v. 
Blessing, 105 U. S. 626, it was speeifically found as a fact "that libel- 
ant was in no manner négligent or in fault whereby he contributed 
to his said injury." And in Sunney v. Holt, 1,5 Fed. Kep. 880, which 
was a case where a deck hand on a boat fell through an open hatchway, 
the court said: "One who, by his own négligence, bas brought injury 
upon himself, cannot recover damages for it." In the eastern circuits 
I find that as against landsmen employed in port to load ships, the 
courts of admiralty apply the commou-law doctrines as to contribu- 
tory négligence and as to the négligence of fellow employés. See 
The Victoria, 13 Fed. Eep. 43; Diryer v. Nat. Steam-ship Co. 17 
Blatchf. 472; S. G. 4 Fed. Eep. 493; The Germania, 9 Ben. 356. 
However, from ail the authoritiea examined, I am disposed to hold 
that in cases of marine torts it is the rule of the courts of admiralty 
to exercise "a conscientious discrétion and give or withhold damages 
upon enlarged principles of justice and equity." 

Applying this rule to this case, in justice and equity what damages 
should be given to or withheld from libelant? Justice Stoby, in 
The Marïamia Flora, supra, in declaring the admiralty rule, said : "A 
party who is in delicto ought to make a strong case to entitle himself 
to gênerai relief." Libelant's négligence is so apparent and led so 
directly to his injury that he does not make a strong case except in 
the extent of his suffering and the permaneney of his injury. "The 
rule which dénies relief to a plaintilf guilty of contributory négligence 
is based less upon considérations of what is just to the défendant, 
than upon grounds of public policy which require, in the interest of 
the whole community, that every one should take such care of him- 
self as can reasonabïy be expected of him. It is a part of the same 
policy which regards suicide as a crime, and which punishes vagrancy 
and idleness." Shear. & E. Neg. (2d Ed.) § 42. "Both being guilty 
of négligence, they are the common authors of what immediately 
flowed from it, and it was not a conséquence of the négligence of ei- 
ther. The court cannot accurately and will not undertake to dis- 
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eriminate between them as to the extent of the négligence of each and 
the share of the resuit produeed by each." Moak. Und. Torts, 280. 
Thèse considérations of gênerai application in the law courts of the 
land lose no force in determining what justice and equity require in 
the admiralty courts. From which it is easy to see that, while the 
négligence of thelibelant cuts liim off from the right to compensation, 
the négligence of the respondent does not stand excused. Which may 
be taken to mean that the libelant can recover nothing as compensa- 
tion, and that the respondent or claimant in this case shall pay the 
expenses. 

Libelant was laid up in the hospital 40 days, and thereby lost that 
many days' work, which at that season was proved to bave been worth 
$7 per day in bis occupation as a serewman, amounting to say $280. 
There is no évidence as to surgeon 's fées, or medicines, or nursing, 
except that $40 was paid for libelant's admission to the hospital, 
making with the labor lost the sum of $320, This amount with the 
costs of this case will be decreed against the claimant as the ship's 
share of the expenses resulting from an injury to which the ship con- 
tributed through the négligence of her master and ofBcers. To allow 
the libelant more would be to compensate and reward négligence, and 
in my opinion would not be in accordance with the exercise of a con- 
Bcientious discrétion, in applying enlarged principles of justice and 
equity. It would approaeh very near to judicial liberality. Under 
the évidence in the case the libelant is not so badly mjured but what 
he can earn support for himself and family, and there is nothing in 
évidence to show that either is likely to become a burden on the com- 
munity, so that there is no reason to mulet the ship in the intereat 
of the gênerai public. 

A deeree will be entered for libelant for the sum of $320 and costs. 



The Wandeebe.* 

{Oircuif Court, E. B. Louisiana. April 11, 1884. 

t. Maeinb Tobt. 

la cases of marine tort courts of the admiralty are not bound by the common 
and civil law rules governing cases of contributory négligence, but will, in the 
exercise of a sound discrétion, give or withhold (Hamages according to princi- 
ples of equity and justice, considering ail the circumstances of the case. 
The Explorer, ante, 135, followed. 

!. SAME — LlABILITT OF ShIP — CONTEIBUTCHT NkGLIGBNOB. 

Where the rihelant was injured severely throigh the négligence of the ship, 
his own négligence contributing thereto, so much so that without his contrib- 
utory négligence he would not hâve been injured at ail, held that while equity 
will not justify his being rewarded for his négligence at theexpenseof the ship, 

1 Eeported by Joseph P Hornor, Esq., of the New Orléans bar. 
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equity and good conscience will permit (hat the sliip shail be held responsible 
lor its négligence resulting in injury to tlie extent of paying for the direct care, 
attention, médical services, and expenses required for the injured party, not as 
compensation for the injury, but as required by decency and humanity from a 
party without whose fault there would hâve been no injury. 

3. COSTS. 

Under the facts of this case, and the libellant undoubtedly believing tliat he 
was entitled to compensation, and prosecuting in good faith, costs were taxed 
agalust the claimant. 

Admiralty appeal. 

Geo. L, Èright, for libelant. 

J. Ward Gurley, Jr., for claimant. 

Pakdee, J, Tlae libelant complains that he was a seaman on the 
Wanderer; that there was on the steamer a ladder leading from the 
upper deck to the steerage, and to the lower deck ; that this ladder 
was always faatened to the lower deck so as to prevent it from slip- 
ping; that the ladder and the cleats that fastened it were removed, 
and that the ladder was put back without cleats or fastenings of any 
kind; that when he was going down this ladder the ladder slipped, he 
fell, suffered great pain and injury by the fall, injured his groin and 
testicles, so as to unfit him for work for at least six months. He 
charges that his injuries resulted from the carelessness of the master 
and owner of the vessel in not properly securing the ladder. The 
answer dénies that libelant fell or was injured as alleged, and allégea 
that the ladder was at ail times properly secured, and had never been 
removed; that the libelant had no right to go down the ladder, and if 
he did go down the same it was not in the line of his duty ; and that 
the libelant's injuries, if he was injured, were not caused by the ne- 
glect or carelessness of the respondent. 

From the évidence it seems clear that the ladder in question was 
not properly secured on the day libelant allèges he received injury by 
its falling. It had been secured prior to that time, but in repairing 
some pump underneath, the ladder was removed, and by the time it 
was replaced the proper cleats at the bottom had disappeared. The 
évidence on this point is uncontradicted, except by the master of the 
ship, and his testimony in relation to the cleat is inferential and nég- 
ative in character. That the ladder slipped and fell when libelant 
was going down it, and that he was injured thereby, dépends entirely 
upon the évidence of libelant himself. No person saw him go down 
or corne up, saw the ladder fall, or saw it replaced. At the time he 
neither called for assistance nor reported to any one that he had 
fallen. That night he told a comrade he had fallen with the ladder, 
and complained of severe and painful injury. It seems that he con- 
tinued on duty for several days, when the mate, seeing him limping, 
inquired what was the matter, and was told by libelant that he had 
fallen down with the steps in the steerage, and then the mate made 
entry of the complaint in the log. It seems that the master was 
first informed, and by libelant, of the alleged hurt, when the ship 
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arrived at Belize, but he swears he had no idea that libelant had 
fallen down a ladder until the ship retumed to New Orléans, when 
bis owners told him that sucb a claini was made. 

The charaeter and extent of the alleged injury dépends also to a 
great degree upon the unsupported évidence of libelant. One of his 
comrades, tbree or four days after the alleged injury, sa w that he had 
a large and painful swelling and bandaged it up. 

The surgeon in charge of the hospital at Belize, wbere libelant went 
for six days while the Wanderer remained in port, testified that he 
treated libelant for acute orcbitis; that he could not tell what caused 
it ; tbat he was discharged cured ; and that he did not tbink any per- 
manent injury would resuit from his affection, and that in his opinion 
he would bave been able to résume work in a few days after being 
discharged. "Orcbitis is inflammation of the secreting structure of 
the testicle. It occurs sometimes spontaneously in an acute way. It is 
the malady of the testicle seen in connection witb mumps, and is most 
apt to resuit from local injury. The pain in orcbitis is intense and often 
of a peouiiar sickening charaeter. Achill may précède its outbreak. 
The natural terminations are in resolution, atrophy, or abscess. The 
iirst two occur in the spontaneous variety of orcbitis and in tbat seen 
witb mumps. Abscess is not often seen, except after local violence." 
See Wood Household Practice, vol. 2, p. 528. The surgeon's testi- 
mony and eertificates in tbe record show recovery, but say notbing of 
atropby or abscess in tbe case of libelant. 

Tbe libelant swears to a swelling of tbe testicle, to continuons pain, 
and to inability to work as a sailor; but that he had declined to go 
to tbe bospital bere, was being treated by no physician, but was being 
treated by a druggist internally and externally, and thathe was labor- 
ing a little at stevedoring, booking on tbe tubs and driving tbe steam 
wincb. According to the médical autbority quoted supra, the natural 
termination of tbe libelant's complaint sbould be recovery, a shrink- 
ing or wasting away of the organ, or an abscess. He répudiâtes a 
x'ecovery; but be is silent as to atrophy or abscess, neitber of wbiob, 
bad it bappened, could bave escaped bis attention. 

As to wbetber the libelant bad any right to go down tbe ladder 
into tbe steerage tbe évidence is conflicting, tbe prépondérance being 
against tbe right. He was not sent there on any duty; tbe ship 's 
stores were tbere, and the régulations of the ship probibited the crew 
from going tbere unless sent on duty. The libelant contends, and is 
supported by tbree several witnesses, that tbe crew were compelled to 
go there for fit drinking water, tbe supply from tbe deck pump, wbicb 
bad recently been repaired, being oily and unfit, and tbat tbe habit 
and necessity of the crew to go there for water was well-known to and 
not forbidden by the officers. Tbis is denied by tbe captain, first 
mate, second mate, and steward. It does not seem probable tbat 
enougb cil would be likely to be used about tbe pump, wbicb was what 
is called a pitcher pump, to affect tbe water for any time, and that 
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fact not be generally kuown on the sbip. There is rro doubt under 
the évidence that water from the pump on deck was continuously used 
for drinking and cooking on that voyage. On the whole showing it 
eeems that the most favorable case that can be-niade for the libelant 
ia that he was injured severely through the négligence of the ship, 
his own négligence contributing thereto, so much so that without his 
contributory négligence he would not bave been injured at ail. As 
this court bas just held, in the case of The Explorer, ante, 13.5, in 
cases of marine tort, courts of the admiralty ar« not bound by the 
common and civil-law rules governing cases of contributory négli- 
gence, but will, in the exercise of a Sound discrétion, give or withliold 
damages according to prJnciples of equity and justice eonsidering ail 
the circumstances of the case. 

The libelant's case under the proot is not a strong one, either as to 
his actually having been injured, or as to the extent of his injury. 
The fault of the ship was accidentai. It is not équitable to reward 
a person who bas helped to injure himself. The libelant is a labor- 
ing man, without means. He was a sailor aboard a ship at the time 
he received injury. Considering the manner in which he received in- 
jury, his service at the time and his estate, while equity will not jus- 
tify his being rewarded for his négligence at the expense of the ship, 
equity and good conscience will permit that the ship shali be held 
responsible for its négligence resulting in injury to the extent of pay- 
ing for the direct care, attention, médical services, and expansés re- 
quired for the injured party; this not as a compensation for the in- 
jury, but as required by decency and humanity from a party without 
whose fault there would bave been no injury. It seems, however, in 
this case that libelant was sent to the hospital in Belize, where he re- 
mained until pronounced oured; that he returned to the ship, and 
thereon to this port, was required to do no work, and received bis pay 
for the entire time of the trip. That on his arrivai hère he was of- 
fered by the ship further hospital treatment, which he declined. The 
treatment he received was without expense to him, and he proves in 
this case no expenditures for care, attention, médical services or med- 
icines. If any such expenses had been proved they would be al- 
lowed. 

There remains to détermine responsibility for the costs in the case. 
Thèse are also within the jurisdiction of the court. The libelant un- 
doubtedly believed and will probably always believe that he was enti- 
tled to compensation from the ship for his injury, and to that extent 
the prosecution bas been in good faith. It is known to the court that 
he prosecuted his case in the district court informa pauperis, and the 
record shows that he comes to this court on the bond of his proctor, 
who, undoubtedly, believed that his client's case had merit. Under 
the facts found in the case as to the ship's négligence and thèse cir- 
cumstances as to costs, it would seem fair and just that the costs 
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flhould be taxed to the claimant. The decree of the district court 
dismisBed the libel, but decreed no costs. 

The decree of this court will be entered dismissing the libel, but 
directing the claimant to pay costs. 



The Cypeus.' 
{Circuit Court, B. B. Louisiana. March 27, 1884.» 

1. Ohartek-Pabtt— Commencement op Lat Days. 

Charterers had furnislied cargo and asked and received bills of ladiiig on 
December 7, 1880 ; and f urnished more cargo on December 9th and again on 
December llth, oq wliioh iast day the ship was flrst fuUy prepared to receive 
cargo at ail hatches. Ileld, that the action of libelants in furnishing cargo and 
receiving 'bills of lading tlierefor on December 7th ought to estop thom from 
denj-ing that the lay days for loading had then commenced. 

2. Same— WoEKiNG Days. 

Where the charter provided that " eighteen working days, Sundays exefpted," 
should be allowed, that provision shows that custom was not to control, and 
the exception of Sundays was the intent and meaning of the parties as to wliat 
should be considered wôrking days, and therefore " rainy days " could not also 
be excepted. 

3. Same — Technical Violation op. 

A technical violation of the charter-party, otherwise fuUy executed, would 
not entitle either party to claim the f ull penalty named in the contract. 

Admiralty Appeal. 

E. W. Huntington and Horace L. Dufour, for libelants. 

James B. Beckwith, for claimant. 

Paedee, J. The original libel demands the recovery of $23,000, 
the estiinated amount of freight under charter-party, penalty for al- 
leged violations of the charter-party, to wit : (1) That the master of 
the ship claimed and exaeted demurrage to which the ship was not 
entitled; (2) that cargo was stored in improper places, thereby caus- 
ing loss to libelants by foi'cing them to provide additional cargo for 
the ship; (3) that the master refused to give draft, as per terms of 
the charter-party, for amount of exoess of actual freight, as per bills 
of lading, over amount iixed by the charter-party; (4) The supple- 
mental libel alleged that the steam-ship was liable to the libelants 
in the sum of $3,163.45, for advances, différence of freight, and com- 
missions; (5) and for the further sum of $1,162.50, amount of de- 
murrage illegally exaeted. 

1. As to the matter of demurrage, the charter party provides as 
foUows : 

"Eighteen working days, Sundays excepted, are to be allowed the said 
freighters (if the steamer be not sooner dispatched) for loading, and to be dis- 
charged with ail possible dispatch, as customary. And ten days on demur- 

l Keported by Joseph P. Hornor, Esq., of the Ne w Oileans bar. 



THE OYPRUS, 145 

rage, over and above the said lay days, at the rate of six pence per gross reg- 
ister ton perday." 

The parties differ on two points : {a) when did the lay days com- 
mence, and (6) are rainy days to be counted ? 

{a) The proof is that libelants furnished cargo and asked and re- 
ceived bills of lading therefor on Deoember 7, 1880; that more cargo 
was furnished on December 9th, and again on Deoember llth, on 
which last-named day was the ship first fully prepared to receive cargo 
at ail hatehes. It would seem that the action of libelants in furnish- 
ing cargo and receiving bills therefor on the 7th ought to estop them 
from denying that the lay days for loading had then commenced. The 
contract required them to furnish cargo in 18 working days from the 
time they commenced, and if they did that it was no concern of theirs 
what time was spent in loading and stowing without their fault. At 
any rate they ought not be heard to deny that the lay days had com- 
menced on the day they took for their own advantage the first bill of 
lading. 

(h) As to the second point, the contract is toc spécifie to leave any- 
thing to be determined by custom. By the contract the loading was 
to take 18 working days, (Sundays excepted,) and the discharging 
was to be with customary possible dispatch. The provision as to 
discharging shows that custom was not to control in the loading, and 
the exception of Sundays was the intent and meaning of the parties 
as to what should be considered working days. If the parties had 
not expressed themselves as to what exception should be made from 
working days, then'I think there is no doubt both Sundays and holi- 
days would hâve been excepted under the légal interprétation which 
hâve been given to the words "working days." But I know of no 
custom nor légal interprétation that can stand against the clear, ex- 
press, unambiguous terms of a written contract. As a matter of 
fact in this case, légal holidays were excepted, as well as Sundays, 
by the master, in claiming demurrage. As to the rainy days, while, 
as I hâve shown, the contract includes them, the évidence does not 
show that the original parties to the charter had any knowledge of the 
alleged custom of this port in regard to them. See Chit. Cont. 142; 
3 Kent, Comm. 260, note c; Renner v. Bank of Golumbia, 9 Wheat. 
587. And where the contract expressly détermines the number of 
lay days, as it does in this case, the freighter is liable if the loading 
be not done within the stipulated time, unless the delay be caused by 
the fault of the ship-owner or his servant, "and accordingly it has 
been held that delays loading or unloading a vessel beyond her run- 
ning days, if occasioned by frost or prohibition of a foreign govern- 
ment, or by custom-house régulation, or by unlawful seizure, or by 
the crowded state of the docks, or by default of the sbippers, or by a 
casualty, cause, or accident other than the default of the ship-owner 
or his servant, are miefortunes which must fall upon the freighter." 
See 28 Amer. Law Eeg. 155, and cases there cited. In this case it 
v.20,no.2— 10 
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seems to be clear that the ship was entitled to démarrage after the 
twenty-eighth day oî December, 1880. 

2. The évidence on the subject of stowing cargo in improper places 
leaves the matter in doubt, whether in this case there was such stow- 
age. Dry8dale,:stevedore for libelants, and who loaded the ship, 
says : "AU vessels that are chartered by the lump sum do not carry 
cargo in the thwartship bunker, the forepeak, the cabin, or the deck 
houses, but in ail vessels that we havo loaded where they carry cot- 
ton by the pound, we put the cotton almost everj place where we oan 
get a baie." And this sounds very probable as a matter of self-in- 
terest. But if it is conceded that in this instance there was such 
improper stowage, the évidence fails to show that it damaged or 
prejudiced libelants in any sum or amount. How much cotton was 
60 stowed, or what the freight thereon, or how it aSected the balance 
(exeess or shortage) under the charter party are ail left to conjecture. 
Of course, a technical violation of the charter party otherwise fully 
executed, would not entitle either party to claim the full penalty 
named in the oontract. 

3. As I find the évidence, there was nothing due the charterers for 
excess of freight as per bills of lading over freight fixed by the charter 
party. The returned bills of lading show that the account is the 
other way to the amount of ^630 12s. 3d. Some of the évidence points 
to a claim by libelants that there should be deducted from the invoice 
■weights on this side, some percentage for shrinkage in transit, and 4 
per cent, off from the gross weights on this side is claimed. The 
performed bills show no déficit or réclamation, but a full delivery. 
If this claim of libelants is based on any custom, such custom is not 
proyed. If it means that shippers are to be charged the full amount, 
and that 4 per cent, is to be deducted for the charterers from the 
earnings of the ship, it is hardly reasonable. If it means that the 
gross weights on this side are to be taken as fixing the freight re- 
eeived and earned, and an estimated déduction to be taken from 
weights on the other side in determining the freight allowed by the 
terms of the charter-party, that is not reasonable either. 

4. The différence in freight being against the charterers, that item 
in the account claimed in supplemental libel is disposed of. The 
charter party stipulâtes, "the steamer to be addressed to the char- 
terers' agents at the port of loading free of commission." The claim 
made as under letters of owners of ship, Taylor and Sanderson, to 
Hayn, Eoman & Ca., of Liverpool, carried no right as to libelants, 
or as against the ship, and it appears, by the record, to hâve been 
settled by the parties outside of this case. There remains, then, of 
the claim made by the libelants in the. supplemental libel, the amount 
of advances made for the ship, admitted to be $957.77, to which 2J 
per cent, should be allowed, making a total of $967.34 as due from 
the ship lo libelants at thetime the original libel was filed. For 
this amount the master was obligated by the charter-party to draw 
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in favor of litelants on hîs consignée at port of discharge at 60 days 
sight. It seems that no spécifie draft for such sum was demanded; 
that no consignée had been selected; and that, in the numerous 
disputes between the parties as to the excess of freight, the proper 
clauses to be in the bills of lading, stowage of cargo, and démar- 
rage, the demand, if made, was always so complicated with other 
matters as to receive no partioular significance. At any rate, that 
amount represents the maximum amount of libelants' claims against 
the ship, and will be taken as their crédit in making up account between 
the parties. 

ïhe case for the claimants, as made by the answer and cross-libel, 
are : (1) Déniai of the valid assignment of charter party without 
owners' consent. (2) Claim for £30 12s. 3d. différence between freight 
stipulated and freight earned. (3) Claim for damages for illégal and 
oppressive seizure in the courts of the state and in the court a qua. 

1. It seems to be too late to question the validity of the assign- 
ment as being without consent of the owners. ïhe master recognized 
the libelants as legitimate assignées, reporting to them, receiving 
their freight, calling upon them for, and receiving from them advances 
and demurrage, before any question of the assignment was made. 
The ship and her owners ought to be estopped by this conduct of the 
master, ail of whicb was in their interest and to their advantage. 

2. The claim for différence of freight, as I bave shown elsewhere, 
should be allowed. 

3. The question of damages, by reason of the two seizures, pré- 
sents more difficu'ity. That in the state court was oppressive and im- 
provident, and the distinctive damages from that seizure should be 
allowed as far as proved ; but aside from the trouble in giving bond 
to release the seizure and one day's demurrage, none are proved, for 
it seems that on the next day after that seizure the ship was libeled 
in the district court, and both seizures were released the next day 
thereafter. The seizure in the district court was oppressive for being 
so largely in excess of the amount due from the ship. It is true, that 
by the charter-party the amount advanced the ship was to be paid by 
a 60 days draft, but the parties had, as I hâve before shown, got into 
difficulty and confusion over conflicting claims, the ship had taken 
her business from libelants, and on the whole case I am not prepared 
to say that the libelants had not the right to protect themselves by 
libeling the ship for the real sum due them. They were not in such 
bad faith, nor was the master of the ship in such good faith that any 
beyond actual damages should be allowed. The proof is that claim- 
ants were at an expense of 2J per cent, to give the bonds exacted. 
The ship was delayed one day (January 3d) by seizure in the state 
court, and two days (January 4rth and 5th) by the combined seizures. 
There is no proof of any other damages in the record. There is no 
claim by libelants for damages by cross libel and no proof of any. 
The record does not show, as alleged by proctor of libelants in hia 
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brief, that the seizure în the district court could hâve been released 

for a less amount of bond than was given. I think that the claim. 

ants' side of the account should be stated thus : 

Différence in freight— short of contract, £30 12s. 3d. - • $148 98 

One day's demurrage . . - - . 232 50 

Two and one-half per cent, on 823,800, excess of bond exacted 595 00 



Total $976 48 

— which amount, it will be seen, overruns by a few dollars the crédit 
due the libelants. 

In this state of the case equity requires that a decree should be 
entered declaring ail claims and demands between the parties com- 
pensated and extinguished, the costs of the district court to be equally 
divided between the parties, and as the decree of the district court 
was for a large sum against the claimants, the costs of appeal, in- 
cluding the costs of transcript, to be paid by the libelants. ' And it 
is so ordered. 



Teutonia Ins. Co. v. Botlston Mut. Ins. Co.' 

(Gircuit Court, E. D. Louisiana. April 10, 1884.) 

Insuranck. 

Ambiguous language in an insurance policy should be construed against the 
insurer. 

In this case, which is a suit on an open policy for reinsurance, the 
parties bave waived a jury, and submitted the case to the court on the 
following agreed state of facts : 

(1) That at several places on the Yazoo river, which is a tributary to the 
Mississippi river, on the twelfth and fourteenth days of November, 1883, sev- 
eral persons delivered on board the steam-boat B. C. Carroll, Jr., with privi- 
lège of reshipping, several pareels of cotton ; that is to say, 79 baies of cotton, 
the property of the persons to whom the same were consigned at New Or- 
léans, and for whose account the plaintiff insured the same for the sum of 
$3,950 against the périls of the ri vers. Ares, jettisons, etc., f rom places at which 
the same were laden to New Orléans. 

(2) That at several places on the said Yazoo river, on the thirteenth and flf- 
teenth days of said month, several other persons delivered on board the steam- 
boat S. H. Parisot (she being then on a voyage from a place or places on the 
said Yazoo river to New Orléans) several other pareels of cotton, that is to 
say, 22 baies of cotton, the property of the persons to whom the same were 
consigned at New Orléans, and for whose account the plaintiff insured the 
same for the sum of $1,100 against the périls^ Ares, jettisons, etc., from the 
place at which the same were laden to New Orléans. 

(3) That the said steam-boats Carroll and Parisot carried ail said cotton 
saf ely to Vicksburg, a port on the Mississippi river, and that, on the sixteenth 
day of said month, ail the said cotton on the said steam-boat E. C. Carroll, Jr., 

.Reported by Joseph P. Hornor, Esq , of the New Orléans Oar. 
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was unladen and reshipped on the said steam-boat S. H. Parisot, in the Missis- 
sippi river at Viclisburg aforesaid, and tlie said steam-boat S. H. Parisot, on 
the said sixteentli day of said month, (after the reshipment of the said cotton 
from the said E. C. Carroll, Jr.,) departed from Vicksburg.with ail said cotton 
on boardjContinuing her voyage from a place or places on the said Yazoo river 
to New Orléans, vvith right to stop at intermediate way landings on the Mis- 
sissippi river. 

(4) Tluit on the soventeenth day of said month the said steam-boat, S. H. 
Parisot, touched at Goldrann's Landing and at Eodney, at which last-named 
places several other persons delivered on board said last-named steam-boat 
several other parcels of cotton, that is to say, 24 baies and one half-bale of cot- 
ton, tlie property of the persons to whom the same were consigned at New 
Orléans, an(l for whose account the plaintif! insured the same for the sum of 
$1,225 against the périls of the rivers. Ares, jettisons, etc., from the places 
last-named Lo New Orléans. 

(5) That said steam-boat, S. H. Parisot, pursued her voyage with ail the 
cotton mentioned on board thereof, until said steam-boat and ail said cotton 
were burned and consuraed by ftre on said Mississippi river, below Rodney, 
on the eighteenth day of said month. 

(6) That the value of said several parcels of cotton exceeded the several 
sums insured by the plaintiiï. 

(7) ïhat the p u'sons for whose account the plaintifiEs insured said cotton 
made proper proofs of their interest in the cotton, and of their losses and 
damages, and demanded of the plaintiiîs payaient of the same, and the plain- 
tiffs admitled their liability to pay said demands and paid the same. in full, 
namely, .$6,725. 

(8) ïhat when the said several parcels of cotton were delivered to said sev- 
eral steam-boats, as aforesaid. there was a contract of the défendant, reinsur- 
ing the plaintiffs, which contract the plaintiiîs hâve filed with their pétition 
in tliis cause, but whether said contract appUed to the cotton mentioned is the 
only dispute between the parties. ïhe said contract is made part of this stipu- 
lation. 

(9) That the plaintiffs delivered to the défendants proper notice of the loss 
of said cotton, and requested the défendants to enter the same on said contract 
of reinsurance, and tendered payment of tlie preiiiium of reinsurance and de- 
manded of défendants payment of the sum of $1,275, but défendants refused 
to recognize plaintiffs request and demand, on the ground that said contract 
of reinsurance never attached to any of the cotton above mentioned. 

(10) If the contract of reinsurance never attached toany of the cotton above 
mentioned, défendants are to hâve judgment for costs ; and if it did attach, the 
plaintiffs are to hâve judgment for $1,275 and costs. 

The following is the part of the policy in question pertinent to the 
case: 

"No. 27 — Teutonia Insurance Company. — From points and places on the 
Mississippi river and lis tributairies to New Orléans. This Insurance is un- 
derstood and agreed to be on the excess which the said Teutonia Insurance 
Company may hâve on ail their policies on cotton, sugar, and molasses, and 
ootton seed, issued at their office In New Orléans, or at their Shreveport 
agency as follows, viz. : On the excess of $10,000 on boats from places on the 
Mississippi river, but said excess not to exceed $5,000 by any one boat. 

"On their excess of $5,000 on boats from places on the tributaries of the 
Mississippi river, but said excess not to exceed $15,000 by any one boat. This 
Insurance is to cover from and after January 1, 1883, and to be deemed con- 
tinuons, but may be canceled at any time by either party giving ten days 
notice, without préjudice to risks pending at the time of cancellation. 

"Subject to the same risks, conditions, valùations, privilèges, and mode of, 
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adjustment as may be assumed or adopted by the Teutonia Insurance Com- 
pany, and loss, if any, payable pro rata with, at the same time and in the 
same manner as by said company." 

E. M. Hudson, for plaintiff. 

0. B. Saiisum, for défendant. 

Paedbb, J. The question at issue is one of construction of the 
written clause in the policy, whether it is descriptive of the beats or 
of the freight ; whether the excess for reinsura,nce was to be deter- 
mined by the places the boats were from or by the places the freight 
was from. The question is one of great diiïïculty, and however de- 
cided the rule adopted would lead to contingencies evidently not con- 
templated by the parties. From the language of the clause in ques- 
tion it is clear that the défendant limited its risk to $15,000 on any 
one boat; that the policy was intended to protect plaintiff's risk above 
$10,000 on any one boat on the Mississippi river, and above $5,000 
on any one boat on the tributaries of the Mississippi; and this is con- 
ceded by the learned oounsel for défendant. Now suppose the case 
of a boat running between New Orléans and Memphis. At Memphis 
she takes on $10,000 freight wliioh is insured by plaintiff, At the 
mouth of the Yazoo she takes on $5,000 more freight, shipped from 
Yazoo City with privilège of reshipment, and also insured by plain- 
tiff. The plaintiff has then $15,000 risk on one boat running on the 
Mississippi. The contract in question was intended to reinsure ail 
in excess of $10,000. To accomplish this intent of the parties the 
clause in question must be construed as descriptive of the boats carry- 
ing the freight and not of the freight, for if we contrue it as descrip- 
tive of freight, then the plaintiff has a risk of over $10,000 on one 
boat on the Mississippi and no re-insurance, because only $10,000 is 
from places on the Mississippi, and only $5,000 is from places on the 
tributaries of the Mississippi, and this is in confiict with the conceded 
intent of the parties. On the other hand, if we construe the contract 
as descriptive of the boats, then we bave a case where the risk is de- 
termined, not by the route over which the goods are to be transported, 
which is the ordinary considération, but by the faot as to where the 
boat had made her voyage before the risk was assumed. , 

The contention of the défendant with regard to the proper con- 
struction, as most clearly and concisely stated by the counsel, is that 
the words "on boats from places on the tributaries of the Mississippi 
river"" must be construed with référence to the principal purpose of 
the contract, which is the Insurance on cotton, etc., from points and 
places on the Mississippi river and its tributaries to New Orléans. 
There is no doubt the détails of the contract should be construed with 
référence to the main purpose of the contract, but this concession 
does not relieve us of the difficulty in this case. Of course the pur- 
pose of tbe contract is the insurance of cotton, etc., in transit, and 
to reach it intelligently four things hâve to be pi;ovided for : (1) The 
territorial limit of the proposed risk; (2) the character and kind of 
property to be risked; (3) the character and kind of transportation 
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to be employed, and (4) the amount of risk to be assumed. Thèse 
things are provided for in this policy in order, to-wit, from pointa 
and places on the Mississippi river and its tributaries, on cotton, 
sugar, molasses, and cotton-seed, transported on beats from places 
on the Mississippi river, and on boats from places on the tributaries 
of the Mississippi river, and in the one case on the excess of the $10,- 
000, and in the other on the excess of $5,000. ïhe construction 
claimed by the défendant would ignore ail différences between the 
character and kind ot boats plying on the Mississippi river and of the 
boats plying on the tributaries, while the contract makes the two 
classes and pro vides différent responsibilitiea for each class. The 
construction claimed would be the plain letter of the clause in con- 
troversy if we should strike out where they occur the words "on boats," 
for it would read in this case "on their excess of $5,000 from places 
on the tributaries of the Mississippi river." The rules of construc- 
tion will not allow us to strike out thèse words, but do require us to 
give meaning and force to them if possible. If we take the words of 
the contract as the parties hâve left them, and in the connection that 
they hâve used them, it would seem to be more in consonance with 
the real intent of the parties and with the rules of construction of 
such contracts, to construe them as descriptive of boats rather than 
as descriptive of freight. 

Ambiguous language in an insurance policy should be construed 
against the insurev. See May, Ins. §§ 174-176, and Wood, Ins. 140 
et seq. This construction is in accord with the only adjudged case 
eited in argument. See Phœnix Ins. Go, v. Cochran, 51 Pa. St. 143. 
Thé insurance in that case was on two policies of same date for $5,000, 
each for one year, on oil in bulk or barrels, on board the good barges 
trading as to one policy, between the wells on Oil Creek, Allegheny 
Eiver, and Pittsburgh, as to the other between Oil City and Piltsburgh ; 
the wells on Oil Creek are above Oil City, which is at the mouth of 
Oil Creek; and the court held that thèse points were descriptive of 
the barges, and not the freight, and that whenever the oil was taken 
on or delivered between thèse pointa it was within the policies if the 
barges were trading between thèse points. This construction is also 
in accord with what, from well-known facts, would seem to be the 
motive of the parties in discriminating as to the amount of reinsur- 
ance against the tributaries and in favor of the Mississippi, because 
it is well known that in quality of boats and in dangers of navigation 
the différence is largely in favor of the Mississippi. In déférence to 
the very clear, earnest, and forcible manner in which counsel for de- 
fendant bas presented his case, I bave most carefuUy considered the 
question presented, and while I am not free from doubt, I cannot 
avoid the conclusion that the clause in the policy in suit is descrip- 
tive of the boats aud not entirely of the freight. Eeaching this con- 
clusion, under the agreed state ot facts, judgment must go for the 
plaintiff for $1,275 and costs; and it is so ordered. 
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The Niagaba. 
ACKEB V. The Niagaba. 
Fox V. Same. 
fliECHANics' & Traders' Ins. Co. v. Samb. 

Coles V. Same. 
< District Court, S. D. New York. April 4, 1884.) 

L COLLIStON — TOWAGB — NEGLIGENOB — DUTY. 

While tugs are not insurers of tows in their charge, and are answerable for nég- 
ligence only, négligence is shown by the want of ordinary skill in navigation, 
and of the exercise of such care and diligence In handling the tow as a raan of or- 
dinary prudence would exercise in the protection of his own property. In mak- 
ing up a tow of numerous boals each is entitled te the same reasonable care for 
her safety as if she were the only boat in the tow. 

2. Same — Position dp Canal-Boat — Kawsek Tibe. 

It is négligence to place an open-deck canal-boat, deeply loaded, in the hawser 
tier, for a trip up the Hudson river, with the wind blowing from the aorth or 
north-west from 15 to 18 miles per hour. 

3. Same — Unpitness — Notice. 

Wben notice is given, with an order for towing, that the boat is unflt to go 
in the front tier, those who make up the tow are bound to take notice thereof ; 
and if put in the front tier without the cap tain 's consent it will be at the risk 
of the tug. 

4. Same — Case Btatbd. 

Where the captain of the canal-boat B.,flnding that his boat wasaboutto be 
put in the front tier, protested, and desired to be put back into the dock, rather 
than go in the front tier, which request was disro'gardedj.and the hawser was 
made fast to her by those in charge of the tug, and the B. was afterwards 
swamped and sunk through taking in water over her bows, held, that the tug 
was solely in fault, and that the B. could not be held jointly answerable as for 
a bazardons undertaking bj' the consent of both parties, as in the case of Tlie 
William Cox, 9 Pbd. Rep. 672, and The Bordentown, 16 Fed. Rep. 270 

The above four libels are brought to recover damages sustained in 
conséquence of the sinking of the canal-boat Belle in the Hudson 
river, between 5 and 6 in the morning of the fifth of October, 1881, 
while in tow of the steam-tug Niagara, near the long dock at Pier- 
mout. The Niagara belonged to what is known as Schuyler's line, 
which, during the season of navigation, takes a tcw of numerous 
boats every night from New York up the North river to Albany. The 
Niagara left New York on the night of October 4th with a tow of 24 
boats, of which four were deeply loaded, having about 200 tons aboard, 
and called plugs; six other canal-boats were somewhat smaller, hav- 
ing not over 110 to 115 tons each ; twelve other boats were light, and 
two were light hay barges. The Belle was one of the four deeply- 
loaded boats called plugs, which were placed in the hawser tier, the 
Belle being second from the port side. The Belle was an open boat, 
without hatch covers; the open part of her deck was about 70 feet in 
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length by 9 in breadth, with coamings about six inches high around 
the edges. The other three boats which formed the hawser tier were 
covered with close hatches. The record of the weather bureau shows 
that the wind, from 3 o'cloek that afternoon until the next forenoon, 
was from north-westto north, and gradually increasing from 16 miles 
an hour to 21 miles. After passing the Palisades, on entering the 
broad expanse of the ïïudson at the Tappan Zee, being less under 
the shelter of the land, and the wind apparently about the same time 
veering to the northward and increasing, the tow encountered a heavy 
chop, from wliich, in the course of half an hour, the Belle, in the front 
tier, took in water over her bows sufl&eient to carry her down head- 
foremost. AU was done that could be done on board the Belle to 
save her, both by pumping and by sounding a horn to give notice to 
the tug ahead. The horn was not heard, and pumping was of little 
avail. Just before she sank her Unes attached to the other boats 
were unloosed. A few moments after sinking a part of her stem ap- 
peared again above water, and by its collision with the boats behind 
divided the tow, and set two of the other boats adrift. The latter 
were blown downward and across the river upon the rocks on the 
eastern shore, where they suffered injuries, on account of which the 
last two libels are brought, the first two being for the boat Belle and 
her cargo. 

E. D. McCarthy, for E. A. Parker and Wm. Fox. 

Carpenter é Mosher, for Mechanics' & Tradeamen's Ins. Co. and 
G. Sanford Coles. 

Owen & Gray, for the Niagara. 

Bkown, J. The owners of the tug-boat contend that they are not 
responsable for the loss, because there was no négligence on their 
part. They allège that it was eustomary to put boats like the Belle 
in the hawser tier; that there were no indications of terhpestuous 
weather at the time when the tow was made up on the evening of Octo- 
ber 4th, and that the only proper place for the Belle, a heavy and 
deeply-laden boat, was in the front tier, and not in the rear of Ughter 
boats. Owners of tugs are not insurers of the tows in their charge. 
They are, indeed, answerable for négligence only; but négligence 
consists in the want of ordinary skill in navigation, and of the exer- 
cise of such care and diligence in handling the tow as a man of or- 
dinary prudence would exercise in the préservation of his own prop- 
erty. Where the trip undertaken will occupy a considérable time, 
they are bound to take ail such safeguards as are necessary to pré- 
serve the tow from loss or injury through any of the contingencies 
which may ordinarily be expected to arise upon the trip. The time 
usually occupied by tows in going from New York to Troy is about 36 
hours. In commencing such a trip, sufSciently long to encounter ail 
kinds of weather, the claimants were bound to arrange ail such boats 
as they took in tow so that they should be reasonably safe against 
the contingency of a strong head-wind and heavy chop, such as caused 
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the loss of the Belle in fchis case. There is no question in my mind, 
despite eome réservations on the part of the elaimants' witnesses, that 
the most dangerous place for a deeply-laden open boat is the hawser 
tier, or along the windward side of the tow; that the Belle could hâve 
gone aalely in almost any part of the inaide of the tow; and that her 
losB is due eutirely to her being put in the front tier, for which she 
waa obviously unfit. When the order for towing the Belle was given, it 
was stated that she was an open boat, deeply loaded, and unfit to go in 
the hawser tier, and must not be placed there. When she was taken, 
at night, by the helper to the place where the tow was made up, and 
it was seen by the captain that she was about to be put in the hawser 
tier, he remonstrated against it with great véhémence, on the ground 
that, as a deeply-laden, open boat, she was unfit to go in the hawser 
tier. AU the witnesses agrée as to the master's remonstranoe. Sev- 
eral witnesses on his side support him in the further statement that 
at the time of this protest he also de-jaanded to be taken back to the 
dock rather than go in the hawser tier; that those making up the 
tow claimed the right to put the Belle where they pleased, and in- 
sîsted upon doing so. T wo witnesses on behalf of the elaimants deny 
that the master demanded to be taken back to the dock; but they 
say that the master of the helper, the Quaker City, oiïered to take the 
Belle back to the dock if he did not want to go in the hawser tier. 
The libelants' witnesses deny this, and add that the captain replied 
that, if he was put in the hawser tier, it must be at the risk of the 
tug. 

I must hold that this open boat, so deeply laden and with low 
coamings, was unfit to go in the hawser tier, — that is, that she would 
be safe there in mild weather only, and would be in danger of being 
sunk through any strong head-wind that might be met upon the trip; 
that thèse dangers were so obvious that it was négligence in the tug 
to put the Belle in the hawser tier; and that in ail such cases the tug 
is chargeable in case of loss arising from such a cause. There are 
some open beats, like those of the Lackawanna Company, built for 
navigating on the Hudson in ail weathers, which hâve never experi- 
enced any such accident; but they run comparatively light, and hâve 
coamings around the open space a foot high. It is not pretended 
that the Belle was a boat of this character. It is clear that her 
owner and captain knew her to be not safe in the hawser tier; and 
this was made known to those in charge of Sohuyler's line from the 
fir&t. In disregarding this notice and putting the boat in the hawser 
tier, the tug must be held not to hâve acted with that reasonable pru- 
dence required by the rule above stated, and must be held responsi- 
ble for what afterwards happened. She was not bound to take the 
Belle at ail. If she did take her, she was bound to put her in a place 
of reasonable safety and out of danger, in référence to her spécial 
condition. The tug manifestly acted with full notice, and putting 
the Belle in the hawser tier was at the tug's own risk. 
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Some évidence was given that the heavier boats must be put in 
front. From the testimony on that Bubject, I infer that a tow can 
be handled probably with more ease and celerity by that method 
of arranging the beats than by any other; but I am by no meana 
satisfied that that is the only practicable arrangement of a few heavy 
beats when there are many other lighter ones, sueh as made up this 
tow. It was shown that formerly, in sueh cases, the practice was to 
place the few heavy boats in a line, one after the other; and in this 
case no sufficient reasons appear why the Belle, an open boat, could 
uot, without any serious inconvenience even, hâve been placed astern 
of one of the other deep boats, and, in her place, a covered boat of 
léO tons hâve been put in front. 

In behalf of the claimants it is urged, however, that the captain 
of the Belle, after ail, preferred to go in the front tier ratber than 
be taken back to the dock; and that the Belle is at least jointly 
chargeable with the loss, on the principles laid down in the cases of 
The William Murtagh, 17 Fed. Eep. 259; The William Cox, 9 Fed. 
Eep. 672; and I should so hold if I could find the facts to be as 
claimed. Navigation voluntarily entered upon under circumstancea 
involving carelessness and needless danger or hazard, within the 
knowledge of those taking part in it, is a tortious act; and when the 
captains of both the tow and the tug concur in starting upon sueh a 
trip, both violate the duties which they owe to the respective own- 
ers of the tug and of the tow and her cargo. Both should, there- 
fore, be held chargeable with any loss incurred by sueh wrongful 
acts. As the lives and property of third persons, also, are nearly 
always more or loss involved in thèse cases, public policy requires, 
in order to avoid sueh hazards, that the liability of both should be 
maintained and enforced. No mère notice, by either, that sueh a 
dangerous trip would be at the other's risk, nor even any agreement 
to that effect, should, therefore, be regarded. Eesponsibility for the 
sacrifice of the lives and property of third persons cannot be shifted 
by any barganing between those who, by their own concurrent acts, 
cause the loss. But it is obvions that this principle cannot be j'ustly 
applied except where sueh hazards are knowingly entered upon by 
the voluntary and concurrent acts of both tug and tow. 

In the case of The Bordentown, 16 Fed. Eep. 270, it was held, in 
this court, that a simple objection or protest by the captain of the 
tow against being put in the hawser tier was not sufficient to relieve 
him of joint liability, it appearing that bis objection was not on the 
ground that his boat was unfit for that place, and that he did not 
object to go along with the tow in that position. Objections by boat- 
men to the places assigned them in tows are of daily and constant 
occurrence; and they are made, for the most part, from mère reasons 
of individual eonvenience or préférence. Sueh objections are mani- 
festly of no weight ; and, as testified to in this case, if they were list- 



166 FEDERAL KEPORÏEB. 

ened to, the tow would never get started. But in this case the ob- 
jections were obviously of a very différent character'from those in the 
case of The Bordentown. They were made speeiiically on the ground 
that the Belle, by her deep loading and open deck, was not fit for the 
front tier, and could not safely go there. I think the weight of the 
testimony is clearlyto the effect that the captaindemandedto be put 
back into the dock rather than go in front. This is no after-thought 
on the part of the libelant; it is specifical.'y set iip in the libel. The 
testimony of the captain and mate of the tug is such as to strengthen 
the testimony of the libelant's witnesses in this respect; for they state 
explicitly that they shonld hâve paid no attention to such a demand if 
made. Their view of their rights in this respect, even as a matterof 
custom among towing lines, is not sustained by the superintendents 
of two other lines whom they called to prove the gênerai usage in 
this business. Both thèse experts testified that they should consider 
such a notice and demand as were given in this case to be binding 
upon them. That such was the légal obligation there cannot be a 
particle of doubt. Whatever may be the rights of those. who make 
up a tow, in the disposition of the différent boats, it is their duty to 
make it up for the benefit and safety of each, as well as of ail; and 
their rights are plainly subject to the onè suprême condition that not 
one boat of the whole tow shall be subjected to any unreasonable 
hazard, or to any danger which she is not reasonably fit to encounter. 
Every boat taken is entitled to the same reasonable prudence and care 
for her safety as though she were the only boat in the tow. A boat 
which, by reason of her deep loading and open decks, could not be 
prudently placed in the front tier, might, nevertheless, be entirely 
safe in the inside, under the protection of other boats. There was no 
impropriety, therefore, in the application in behalf of the Belle to be 
taken in tow, but not in the hawser tier. The claimants, as I hâve 
already said, were not bound to take her at ail; but if they did receive 
her in the tow, they were bound, not only under the notice given them, 
but by the obvious character of the boat, not to put her in the front 
tier on such a trip. 

I cannot find, in this case, that there was any ultimate, voluntary 
concurrence on the part of the captain of the Belle in going on in the 
front tier. The Belle was put in position by the représentative of the 
claimants; the tug's hawser was fastened by them to the Belle's bows; 
and they made fast also the spring-lines on one side, in despite of her 
eaptain's protest; and she was refused fco be taken back, as I think 
the weight of évidence shows, after thèse lines had been thus fastened 
by those making up the tow. The fact that her captain afterwards 
fastened the spring-lines upon the other side, I cannot regard as suf- 
ficient évidence of any voluntary concurrence on his part. After she 
was already partly fastened in the tow in the place assigned, despite 
his eamest protest, his duty was to do whatever remained to be done 
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for lier safety. Among thèse duties was fastening the spring-linea 
upon the other sida of his boat. 

The libelants are entitled to decrees, with costs, and to an order of 
référence to compute the damages. 



The Cadiz.- 

'Circuit Court, E. D. Louisiana. Aprll 1, 1884.) 

1. Collision— Rbv. St., Art. 4233, Rulb 20. 

Steamer found in fault for violating ruie 20, art. 4233, of the Revised Stat- 
utes : " If two vessels, one of which is a sail vessel and one a stearri vessel, are 
proceeding in such directions as to involve a risk of collision, the steam vessel 
shall keep out of the way of the sail vessel, and the sail vessel shall keep her 
course. 

2. Collision — Bffobts made ik Extrkmis. 

In this case of collision, what was evidently done in extremis, if unwise, was 
error and not fault. 

3. Subrogation. 

The original libelant having died during the pendency of the suit, and his 
widow as executrix having been made a party, and she having sworn to the sale 
and transfer of the claim by the original libelant to the subrogée, the court 
finds that the proper parties are before it and the subrogea properly subrogated 
and entitled to judgment. 

Admiralty Appeal. 

Emmet D. Craig, for libelant. 

George L. Bright, for claimant. 

Pardee, J. In April, 1883, the steamship Cadiz, bound up the 
Mississippi river, when near the head of the Passes, about nine miles 
above the jetties, coUided with the small schooner Maggie, then bound 
down the river. There was little, if any wind, and the schooner was 
going with the current from four to five miles an hour, aided by one port 
oar with which she was working up to the right hand or west shore. 
When she was struck she was midway betweeu the middle of the pass 
(then about 500 feet wide with 250 feet channel) and the right bank, 
and was working nearer to the shore. The Gadiz at the time of the 
collision was running at seven to eight miles an hour, and waseross- 
ing from the left to the right bank side of the channel to save dis- 
tance in the bend just above. She had plenty of water on both sides 
of her, and was not compelled, but by convenience, to take the ex- 
act course she did take. The steamer struck the schooner on the 
port side, and with her starboard anchor tore out the schooner's masts 
and sails, and caused other injuries. The schooner's orew, before 
the collision, hallooed, the steamer whistled and the pilot and officers 
of the steamer saw the schooner before the collision, saw the coUi- 

ïReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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sion, saw the sehooner ■with her orew drift byin a helpless condition, 
and at no time changed her course or slackened her speed. The 
èehooner was towed to Port Eada, and from there to the city of New 
Orléans, where she now lies, her owner not repairing her from al- 
leged inability. An examination showed that her bows were torn 
up, her bit carried away, also her bow-sprit and gafïs and part of her 
iron work, her bulwarks and bow ail open, her masts broken and her 
sails torn and her standing and running rigging rendered worthless. 

That the steamer was in fault there can be no doubt, for she was 
violating the well known rule of navigation. "If two vessels, one a 
sail vessel and one a steam vessel, are proceeding in such directions 
as to involve a risk of collision, the steam vessel shall keep ont of the 
way of the sail vessel and the sail vessel shall keep her course," and 
also the rules provided by the secretary of war for the régulation of 
the navigation of South Pass, the fourth rule providing as follows: 
"Ail upward bound vessels must keep to the right or nearest to the 
east bank of the Pass, giving the right of way to those bound in the 
opposite direction." The schooner was without fault, unless the con- 
duct of her crew in making increased effort to throw her towards the 
right bank, when, so far as the schooner was concerned, the collision 
■was inévitable, was wrong. Under the évidence I cannot say that it 
was wrong or had mueh efïect other than to présent more of the 
schooner's broadside to the approaching steamer." What was done 
in this direction was evidentîy done in extremis, and if unwise, was 
an error and not a fault. See Cohen, Adm. 221, and cases there cited. 

An effort is made by claimant to show that the schooner was in 
fault in not having a fuU set of oars, one having been lost and the 
other broken, but I cannot see that this affected the collision, andit is 
hardly consistent to claim that it did, along with the claim that the 
oars the schooner did bave were misused. The fact seems to be that 
the schooner was in the river with no breeze and no ability to propel 
herself, floating with the current, and if she had any right to be there, 
which is not disputed, the steamer had no right to run her down. 
The damages allowed by the commissioner appear to be sustained by 
the évidence. The matter was examined and re examined by the 
district court, and upon every disputed item the district judge found, 
as I find, that the weight of the évidence in the conflieting testimony 
given as to estimâtes, is with the libelant. 

In the proceedings in the district court the claimant dénies that 
Cietcovich was the owner of the injured schooner, but he does not dis- 
close who was the owner. On this point the libelants' case is clear 
by the documentary évidence offered and by the sworn testimony of 
Popovich and Milanovich, to one of whom claimant, by inference, im- 
putes ownership. 

The technical right of Popovich, subrogée, is attacked in this court, 
the claimant pretending that as Cietcovich died during the proceed- 
'ugs in the district court and his executrix was made a party, that she 
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only could hâve had the right to recover, and then, as she denied that 
the schooner belonged to the succession of Cietcovich, no one could re- 
cover. The answer to this appears in the record. Cietcovich, July 
10, 1883, sold the schooner to Popovich, and on the thirteenth of 
Jaly, transferred to him, by order on his attorney, the claim for dama- 
ges in suit, and on November 13, 1883, on ehowing that the said libelant 
"did transfer his interest in above-entitled cause to M. Popovich, of this 
city as will appear by document on file, it is ordered by the court that 
said Popovich be subrogated to ail the rights of said Cietcovich in said 
suit. " The record does not show when Cietcovich died, but his widow 
swears to the sale and transfer by him to Popovich, and on ail the 
showing made there can be no doubt that proper parties are before 
the court, and that Popovich is properly subrogated and entitled to 
judgment in the case, 

A decree will be entered in the same terms as that appealed from, 
with costs of this court added. 



The City of Maçon. 

Eamsay V. The City of Maoon. 

{District Court, S. D. New York. March 30, 1884.) 

1. Admirai,ty — Collision — Wharves and Slips — Peopbller ru Motion — 

Cahgo. 

A steamer having a propeller in motion while lying inside a slip is bound to 
be prepared to stop it upon being hailed from otlier beats whoae safety re- 
quires it. 

2. Samb — Case Stated — Carrier— Damages. 

Wliere the canal-boat Y. came into the slip wliere the City of M. was lying 
■with ber propeller in motion, sbortly before her deparlure, and the captain of 
the Y. hailed the steamer to stop her wheel, but she did not do so, and the Y. 
was drawn by the suction against the wheel of the engine, held, that the 
steamer was in fault ; but it appearing also that the captain of the Y. was ac- 
quainted with the slip, and the customary starting of the propeller before the 
steamer sailed ; that he raight hâve seen it before coming along-side, and might 
also hâve proceoded further up the slip and out of danger, inatead of stopping 
to fasten along-side another barge : lield, that the captain of the Y. waa also 
négligent, and that the damages should be divided. Also held, that, being lia- 
ble as carrier of the cargo, he might recover also for one-half the loss of the 
cargo. 

In Admiralty. 

Carpenter é Mosher, for libelant. 

John E. Ward, for claimants. 

Brown, J. The cases of The Nevada, 106 U. S. 154, S. C. 1 Sup. 
et. Eep. 234, and The Colon, 8 Ben. 512, show that the claimant's 
vessel must be held in fault for not being prepared, while their pro- 
peller was in motion in the slip, to stop at once upon being hailed, as 
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they were, by the eaptain of the libelant's boat. But the captain of 
the Yorktown muât also be held in fault. He was acquainted with 
the slip where for years the claimants' steamers had been in the 
habit of lying, and from wbich they left for sea at regular hours, be- 
ing always accustomed to use their propeller for a time before start- 
ing. The Yorktown entered the slip at about the time of the steamer's 
starting, and her captain must not only hâve known of the customary 
use of the steamer's propeller within the slip and the dangers attend- 
ing it, but the motion of the propeller itself and the stir of the water 
could not fail to be notioeable had the captain attended to it as, un- 
der such circumstances, he was bound to do in going into the slip at 
that time. Nor am I satisfied that he did not, in fact, know that the 
propeller was in motion before he fastened his stem line. There was 
no reason why he should not hâve foUowed on after the Vosburgh, 
which immediately preceded him, past the Maçon, and towards the 
bulk-head, into a place of entire safety. His stopping immediately 
abreast of the City of Maçon, and within but a few feet of her, under 
the circumstances stated, I cannot help regarding as obvions négli- 
gence and want of prudence on his part, which charge him with joint 
négligence contributing to the accident. 

In respect to the cargo, the libelant will evidently be responsible 
for its delivery, and he is, therefore, entitled to recover one-half of 
the injury to the cargo as well as to the boat. If the parties do not 
agrée on the amount, let a référence be taken to ascertain the amount, 
with costs to the libelant. 
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The Jennie B. (Jtilkeï. 
LouD and others v. Loeing and others. 

[Oireuit Court, D. Massachusetts. April 28, 1884.) 

LiBN ON Bhip — NoNB Attaches in Fayob ov One Co-owner. 

A part owner has no lien or right of priority in equity upon the ship Itself 
for balance of account which may be due liim. 

In Equity. 

C. T. de T. H. Russell, for complainant. 

C. M. Reed, for défendant. 

LowELL, J. The plaintiffs, citizens of New York, bring this bill 
against certain citizens of states other than New York, for an ad- 
justment of accounts between the parties as common owners of the 
sehooner Jennie B. Gilkey. The plaintifEs allège that tbey made cer- 
tain advances for the benefit of the défendants, to enable the vessel 
to perform her last voyage and earn her freight ; and made certain 
other payments in defending and compromising an action brought 
against the owners in New York for the wages of the mate They 
now move for a preliminary injunction to restrain the défendants 
from receiving from the registry of the district court their several 
shares of the proceeds of the vessel, amounting, after payment of the 
privileged debts, to about $2,900. The plaintifEs admit that they 
hâve no privilège in admiralty, nor any right as creditors at large, 
having recovered no judgment, to intercept thèse proceedings; but 
they insist that, in equity, one part owner has a lien upon the ship 
for advances which he may hâve made for supplying her needs for a 
voyage, or for the benefit of his co-owners in any other respect. This 
brings up the question whether the décision of Lord Haedwicke in 
Doddington v. Hallett, 1 Ves. Sr. 497, is to be taken as law hère. 
It was long since overruled in England. See Ex parte Young, 2 Ves. 
& B. 242, and 2 Eose, 78, note; Ex parte Harrison, 2 Kose, 76; Ex 
parte Hill, 1 Madd. 61; Green v. Briggs, 7 Hare, 279, per Wigram, V. 
C. ; Lindl. Partn. (4th Bng. Ed.) 67. In this country it haa been held 
in the courts of New York and Kentucky to announce a sound rule of 
equity. Mwm/orrf v. iVicoZi, 20 Johns. 611; Hewittv. Stur devant, 4= B. 
Mon. 453; Pragoffv. Eeslep, 1 Amer. Law Eeg. 747. In some other 
courts the later English rule has been thought the more sound. Mer- 
rill V. Bartlett, 6 Pick. 46 ; The Eandolph, Gilp. 457; 3 Kent, Comm. 
40; Story, Partn. §§ 442-444, and notes; Story, Eq. § 1442, and 
note. In this circuit, two judges of the suprême court bave said that 
a part owner has no lien or right of priority in equity upon the ship 
itself for a balance of account which may be due him. Macy v. De 
Wolf, 3 Wood. & M. 193 ; The Larch, 2 Curt. C. C. 427, 434. And 
while Mr. Justice Stoky, in one of the works above cited, seems to 
v.20,no.3— 11 
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approve of the décision of Lord Habdwicke, in the other he gives the 
objections to it an apparent prejionderance. In a question of grant- 
ing a preliminary injunction, whicii is rather a matter of convenience 
for the plaintiffs tban at ail essential to the maintenance of their 
rights, I feel bound to follow the opinion of the justices of this circuit, 
until a more deliberate and solemn décision shall show that they were 
mistaken. , 

Motion denied. 



WoosTER w. Musée and others. 

{Circuit Court, S. I). Mw York. April 33, 1884.) 

EQ0ITT Pleading— Waiter of Faults. 

In a suit for the infringement of a patent, although an answer denying in- 
formation as to the infringement and denying damages is wholly insufficientj 
the orator, by replying to it, admits its sufflciency, and takes upon himself tha 
burdën of proving the infringement. 

In Equity. 

Frédéric H. Betts, for orator. 

Edmund Wetmore, for défendants. 

Wheeleb, J. The bill states the issuîng of a patent to one Doug- 
lass, the assignment and a reissue of it to the orator; that the défend- 
ants, in order to deprive him of profits, infringed it and derived profits 
to themselves, and greatly injured him ; and prays an account of profits 
and damages. One of the défendants answers for himself and in the 
name of the others, by himself as attorney for each, and states that 
they are not informed as to the issuing and assignment of tbe patent, 
and therefore deny tbe same, and leave the orator to make sucb proofs 
thereof as he shall be advised ; and, f urther answering, dénies "that 
they hâve deprived the complainant of any profits or inflieted upon 
him any damages," and prays for dismissal, with costs. The orator, 
by replication in usual form, traversed the answer, put the reissued 
patent in évidence, and examined two witnesses as to infringement. 
The cause has been heard on thèse pleadings and proofs. The prin- 
cipal questions are as to where, on thèse pleadings, the burden of proof 
rests ; and if upon the orator, whether he has made out bis case. An 
answer in equity is required for discovery and évidence as well as for 
grounds of défense, and évidence cannot be given by attorney ; there- 
fore an answer cannot be made by attorney, and this answer is, as to 
those answering in that way, wholly irregnlar. And then the gist of 
the charge in the bill is the infringement. The answer does not meet 
that, but dénies resulting damages and deprivations of profits, which, 
if true, wonld not defeat the right to maintain the bill. But still, as 
the orator did not move to bave the answer taken off the file for the 
irregularity; nor to hâve the bill taken pro confessa for want of an 
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answer, as if the answer was void ; nor except to the answer for in- 
Bufficiency, — by replying to it he admitted it to be sufficient, however 
imperfect it might be. Story, Eq. PI. § 877. The issue joined upon 
the answer by the traverse was upon its allégations and déniais as they 
were, and the orator, by joining that issue, placed himself wbere he 
must overeome the déniais and maintain his bill. Young v. Qriindy, 
6 Cranch, 51. The reissue of the patent ran directly to the orator, and 
wasfounded upon assignments entitlinghim toit, and the production 
of it would show prima fade that ail the preliminary steps had been 
taken. The law would présume, damage and deprivation of profits 
from infringement, but there must be at least proof of that to make 
out either by it. The proof is wholly as to use. It cornes from a re- 
luctant witness so situated that full force should be given to what he 
does say, but beyond what he says and what may fairly be inferred 
from that there is no proof. Without going beyond that, and into 
suspicion and conjecture, the faot of the use by the défendants of the 
device patented by this patent does not appear. The orator may 
hâve a good case, but the défendants hâve not admitted it; neitber 
bas he proved it. 
Let there be a decree dismissing the bill, with costs. 



Werner V. Eeinhardt and others. 

{Cireuii Court, S. D. New York. May 1, 1884. J 

EqtjiTT — Decree of Court — Iktbrbst of Compiainant in. 

The successful complainant is not properly concemetl in the interests of any 
one, under the decree, but himself. 

In Equity. 

Briesen d Steele, for complainant. 

Jacob L. Hanes, for défendants. 

Wheeleb, J. The orator is entitled only to a decree settling his 
own rights. The master is entitled to bave the amount of his fées 
fixed, and to an order for their payment, and, if necessary, to an at- 
tachment to make the order effectuai. Equity rule 82. The pro- 
posed addition to this decree does not at ail fix the amount of the fées, 
but is a mère gênerai direction to the défendant to pay them, what- 
ever the amount may be. This is not sufficient. As this might as 
well, and, perhaps, raore properly, be by separate order, the decree is 
signed without it. Myers v. Dunbar, 12 Blatchf. 380. 
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LooKWooD V. Cleveland and others. 

[Circuit Court, D. New J&rsey. March 26, 1884.) 

IteoPEumo A Final Dbckbb. 

Efforts to reopen a final decree should be discouragcd, no matter how meri- 
torious the grounds. The party bas his remedy by olïering- a fresli grievance, 
and upoa suit therefor introducing the new défense. 

On motion for Eehearing. See 18 Pbd. Rbp. 37. 

Bedle, Muirheid lé McGee, for the motion. 

Browne é Witter, contra. 

Nixon, J. This is a motion to allow one of the défendants to open 
a deeree entered in the above case, to amend the answer, and to take 
new proofs. The original bill was filed under the provisions of section 
4918 of the Eevised Statutes. The only question involved was the one 
of priority of invention between two patentées. An interférence had 
been declared in the patent-office, and after many conflicting opinions, 
in the progress of the case, an ultimate décision had been reached ad- 
verse to Lockwood and in favorof Horton. Not satisfied with the re- 
Bult, the complainant came into this court, praying for a decree declar- 
ing the Horton patent void. The défendants answered, denying priority 
of invention in Lockwood, andclaiming it for Horton; and, under the 
peculiar provisions of that section, asking for a decree that complain- 
ant's patent be declared void. There was, however, no suggestion 
that it was void for any other reason except that the patented inven- 
tion had been anticipated by Horton. Upon this issue and the proofs, 
the court held that while both were original inventions, Lockwood was 
the first, and that, as between them, his patent should stand and the 
défendants' should be vacated. One of the défendants now files a 
pétition for a rehearing. He praetically admits that the decree, as 
far as it goes, is correct ; for he allèges in his pétition that he bas now 
diseovered that the invention claimed in the two interfering patents 
bas been known and in public use for fifteen years. He complains 
that the decree does not go far enough. He wants to add something 
to it, to-wit, that complainant's patent is also void, — not, as was 
claimed in the answer, because it was anticipated by the invention of 
Horton, but for want of novelty generally. In order to introduce such 
a défense, he asks leave to amend by including such an allégation in 
the answer. 

The learned counsel of the complainant, at the. hearing, happily 
characterized the proceeding as a change of base by défendants 
after defeat. We do not say that circumstances may not arise which 
would justify the court in opening a final decree, allowing new dé- 
fenses to be added, new proofs to be taken, and another hearing to 
be had. But such a course is unusual, and, if easily obtained, it 
would render a final decree in equity of little practical value. Courts 
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do not look upon applications of the kind with favor. Mr. Justice 
MoLean, in Waldon v. Bodley, 14 Pet. 160, alluding to the subject of 
amendments, said 

"There are cases (in cliancery) where amendments are permitted at any 
stage of the progress of a case, as where an essential party has been omitted; 
but amendments which change the character of the blU or answer, so as to 
make substantially a new case, should rarely, if ever, be admitted after the 
cause has been set down for hearing, much less after it has been heard. " 

And, it may be added, still more rarely after the cause has been 
decided. 

But this is not the most serious hindrance to granting the xequest 
of the défendant. We ars satisfied that the défense which he wishes 
to introduoe is not ailowable. The sole question that can be litigated 
under section 4918 is the question of priori ty between the two inter- 
fering patents. In the patent act, as it now stands, we find no au- 
thority given to the courts, to set aside or annul a patent for mère 
want of novelty. By tho sixth section of the act of February 21, 
1793, (1 St. 322,) -where the défenses to a suit for violation are 
enumerated, it is provided that where any of the défenses are estab- 
lished, the court shall déclare the patent void. But this provision 
was dropped in section 15 of the act of July 4, 1836, (5 St. 123,) and 
has never since been re-enacted. 

In the case of Moivry v. Whitney, 14 Wall. 434, the question of the 
authority of individuals and of judicial tribunals to set aside or déclare 
void a patent, was raised, fuUy discussed, and decided. Whitney, 
holding a patent for an improvement in annealing and cooling cast- 
iron wheels, brought suit against Mowry for an infringement. Pend- 
ing the proceedings, he applied to the commissioner of patents for a 
seven-years extension, and in eo doing f urnished a statement in writ- 
ing, under oath, of the aseertained value of the invention, and of the 
espenditures and receipts accruing to him byits use. The extension 
was granted. Mowry was declared an infringer, and a référence 
was ordered to ascertain the profits and damages. Conceiving that 
the profits proved were much larger than Whitney had sworn them 
to be in the statement he exhibited before the commissioner when 
seeking his extension, Mowry filed a bill in the circuit court of the 
United States for the Eastern district of Pennsylvania to bave the 
extension set aside on the ground of fraud. A demurrer was filed, 
and one of the grounds of demurrer was that complainant could not, 
in his own right, sustain such a suit. The court said that they were 
of the opinion that no one but the government, either in its own name 
or in the name of its appropriate of&cer, or by some form of proceed- 
ings which gave officiai assurance or the sanction of the proper au- 
thority, could institute judicial proceedings for the purpose of vacat- 
ing or rescinding the patent which the government had issned to an 
individual, except in the cases provided in section 16 of the act of 
July 4, 1836, (sections 4915 and 4918, Kev. St.,) and that a suit by 
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individuals is limited by said sections to persons claiming under in- 
terfering patents, or one whose claim to a patent bas been rejected 
because his invention was covered by a patent already issued. 

If congress intended in thèse sections to allow gênerai défenses to 
be set up, outside of the naked question of priority of conflicting pat- 
ents, we do not see why the provision was incorporated that the judg- 
fnent or adjudication should not affect the right of any person except 
the parties to the suit, and those deriving title under them, subject 
to the rendition of the judgment. The only opinion we hâve found 
which seems to throw any doubt upon such a limitation of the scope 
of the sections is in the case oi Poster v. Lindsay, 3 Dill. 126, in which 
the learned judge holds that under proper pleadings the courts hâve 
authority to déclare both patents void. The case was cited by us in 
Lockwood V. Cleveland, 6 Fed. Rep, 726, not to approve of that prop- 
osition, but to uphold the doctrine which was sought to be established 
in the opinion, that in proceedings in a contest between the owners 
of interfering patents, under section 4918, courts had power, without 
a cross-bill, to grant affirmative relief to défendant when prayed for 
in the answer. There is nothing in the decree as entered to hinder 
the petitioner from using the invention claimed in the Lockwood pat- 
ents in the prosecution of the business of the company. If he does 
so, and is sued for infringement, he can raise the défense which he 
is endeavoring to incorporate into this case. Believing that to be his 
proper course and remedy, we must décline to reopen the case. 

But, irrespective of the foregoing considérations, and after reading 
the affidavits of the petitioner, we are further of the opinion that the 
petitioner is obnoxious to the charge of lâches; or, at least, that he 
states nothing to relieve himself from the charge. He allèges in his 
pétition that the new f acts which he wishes to introduce into the proof s 
are the public use of the invention, and that anticipation of complain- 
ant's patent, and that the invention was well known and publicly 
used in the trade more than 15 years ago. The évidence, therefore, 
was easily accessible, and the only reason suggested why it was not 
obtained was the fact that he did not understand its materiality. 

The motion must be refused. 
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WOOSTEB V. GUMBIKNNEE. 

(Circuit Court, S. V. New Twk, May 5, 1884.) 

Bquitt Pbactice— Master to Pass on Questions of Etidencb. 

Under the seventy-seventh rule of equity the admission aad rejection of év- 
idence, according as it may be proper or otlxerwise, resta entiiely witiiin the 
Sound discrétion of the master. 

In Equity. 

A. Comstock, for complainant. 

Jas. S. O'Callaghan, for défendant. 

WHEBiiEB, J. The question in this case, certified by the master, 
as to whether the orator shall be allowed, in rebuttal, to introduce 
évidence that is not strictly rebutting to the defendant's évidence, but 
tends to prove the orator's case, as made in bis opening, more fuUy 
and Bpeciûcally than bis opening évidence did, must, in the first in- 
stance, at least, rest in the sound discretjon of the master. Tbe 
seventy-seventh rule in equity provides that he shall regulate ail the 
proceedings, and shall hâve fuU authority "to direct the mode in 
which the matters requiring évidence shall be proved before him." 
Thèse provisions must include the order of putting in évidence that 
would, at any stage of the proceedings, be lawf ul and compétent, and 
which would not deprive either party of any substantial légal right. 

The question is remitted to the master. 



CooK and others, Ex'rs, v. Sherman, Assignée, and others. (Two 

Cases.) 

[Circuit Court, D. lowa, C. B. May, 1882.) 

1. CoKPonATioN — Opficers and Dieectoks Acquibing Adverse Interbst — 

CONTRACT — SpBCIPIO PERFORMANCE. 

Where the offlcers and directors of a railroad company enter into a contract 
to purohase lands and to locale the Une of their projected road and its dépôts 
and stations on or near the lands so purchased, such a contract is contrary to 
public policy, and one which will not be enforced or made the basis of any 
relief in a court of equity. 

2. Samb— DtTTT op Directors. 

Directors of a railroad corporation are quan public ofBcers ; they occupy a 
position of trust and act in a fiduciary capacity ; they represent the stockhold- 
ers, and cannot acquire any intereats adverse to them. 

3. Baub — ILI.BGAL Contract— EiGHTS op Parties. 

■Where several persons enter into an illégal contract for thcir own beneflt, 

and the illégal transaction has been consummated, and the procecds of tbe en- 

terprise hâve been actually received and cavried to tlie crcflit of onc of suph 

parties, so that he can maintain an action therefor witliout requiring the aid 

^ of the illégal transaction to establish his case, h- m:iy be entiiisjcl to l'tlieî. 
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4. Limitation in Bankbuptot— Rbv. St. § 5057— Fiîaud— Action aoainst As- 

BIGNEB, 

In a suit for fraud, the limitation prescribed by Rev. St. § 5057, does not be- 
gin to nm until tlie discoveiy of tlie fraud ; and, in an action against tlie as- 
signée of a bankrupt, lie will be cliargeable with constructive notice of auy 
concealment of the fraud by the bankrupt ; and if the facts constituting the 
fraud were known only to the bankrupt, and were of such a character as to 
conceal themselves, no proof of actual concealment by the assignée is neces- 
sary. 

5. TmrsTEB AND Ckstui Que Tkust— Pdhchabb of Trust Psopbktt. 

Where several parties buy real estate, and the title is taken in the name of 
one of them for their joint henefît, with authority to sell the same and divide 
the proceeds, the party holding the title is a trustée, and he cannot purchase 
the interests of the others unless he makes a full and fair disclosure of ail the 
facts, and enables them to deal with him on terms of perlect equality. 

6. Same — Settlement op Accounts — Rebcission op Contract. 

The rule respecting the rescission of a fraudulent contract immediately upon 
the discovery of the fraud, and the return of the considération by the de- 
frauded party, does not apply to a settlement of accounts between trustée and 
eestui que trust, in which thé trustée, bj' concealing material facts, obtains a 
conveyance of the trust property for an inadéquate considération. 

On Final Hearing. 

In 1868 B. ¥, Allen, Etienezer Cook, who were directors of the Chi- 
cago, Eock Ifiland & Pacific Eailroad Company, and John F. Cook 
made a verbal contract to purchase grounds for the company upon 
which to locate its stations between De Sota, lowa, and Council Bluffs, 
and also for the purchase of lands adjacent to such stations, a part of 
which was to be laid out into town lots. J. F. Tracy, the président 
of the company, and E. H. Johnson, the chief engineer, were to hâve 
an interest in the profits, though not named in the contract. In 
1870 this agreement was reduced to writing, and provided that Allen 
should advance the money to make the purchases, to be returned to 
him out of the money realized from the sale of the lands, with 10 per 
cent, interest, the title to be taken in his name for' their joint bene- 
fit, the lands sold by him, and the profits paid, one-half to Ebenezer 
Cook, one-fourth to Allen, and one-fourth to John P. Cook. Allen 
sold some of the lands, and kept an accoimt of his receipts and ex- 
penditures, but such account was disputed. John P. Cook sold his 
interest to E. E. Cook in 1871, and he and Ebenezer Cook having 
died, their légal représentatives and heirs joining E. E. Cook as a 
party, instituted suits to set aside an assignment made to Allen in 
settlement of their affairs, alleging fraud and misrepresentations on 
the part of Allen. Allen having been adjudged a bankrupt, Hoyt 
Sherman, made défendant in the suits, was appointed his assignée, 
and afterwards made receiver in thèse cases. The facts alleged to 
constitute the fraud were discovered August, 1878, and the bills filed, 
respectively, March 24, 1880, and May 10, 1880. 

Wright, Cummins é Wright and Bills de Block, for complainants. 

Nourse é Kauffman, for respondents. 

McCeahy, J. In thèse cases the two most important questions to 
be considered are, — First, is the contract declared upon contrary to 
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public policy so tliat no relief can be based upon it? ancl, second, if 
80, bave the complainants made out a case for relief iudependently 
of tbe contract ? 

It clearly appears that Allen and Ebenezer Cook, who were direct- 
ors of the Chicago, Eock Island & Pacific Eailroad Company, and J. 
F. Tracy, the président, and Edward H. Johnson, the chief engineer, 
of that Company, entered into an agreement into whieh John P. Cook 
was admitted as a party in interest, to purchase the lands in ques- 
tion in advance of the location of the line and of the dépôts and sta- 
tions of said railroad, with a view to locating the same on or near 
such lands. Such a contract by ofïicers of a railroad corporation, is 
contrary to public policy, and one which will not be enforced or made 
the basis of any relief in a court of equity. The directors of such a 
corporation are quasi public officers. They occupy a position of trust 
and act in a fiduciary eapacity. They represent, not themselves, but 
the stockholders. They are, in ail their officiai actions, to consider, 
not their private interest, but that of the stockholders, whose property 
they manage and control. If, as in this case, they are directors of a 
railway company, with power to locate and construct a public high- 
way, they owe a duty to the public as well as to the stockholders, and 
are therefore doubly bound to abstain from entering into any scheme 
to pervert their trusts to their private gain. The law does not per- 
mit thèse officiais to subject themselves to any temptation to serve 
their own interests in préférence to the interests of the stockholders 
and of the public. 

If the courts should enforce such contracts they would lend their 
sanction to a practiee the inévitable tendency of which is to encour- 
age breaches of trust to the sacrifice of private rights and of the pub- 
lic interest. The managing officers of quasi public corporations, pos- 
sessing vast powers and engaged in great enterpriees, are too apt to 
forget that they are not to bave any interest adverse to those whom 
they represent, and the courts of justice should not in the least re- 
lax the rule requiring of them scrupulous fidelity and entire impar- 
tiality in the discharge of their officiai duties. 

The présent case well illustrâtes the importance of the rule of law 
to which we refer. The parties interested in this' contract controlled 
the location of the railroad and of its dépôts and station grounds. 
After they had bought lands along the line, with a view to making 
money by the location of the line and oî the dépôts and stations upon 
or near them, it needs no argument to show that they were utterly 
unfit and incompétent to décide as between a location upon their own 
lands and a location elsewhere. 

It foUows that the contract under considération can neither be en- 
forced nor made the basis of any relief whatever in a court of equity. 
The court will leave the parties to such a contract precisely where it 
finds them. Marshall v. Railroad Co. 16 How. 314; Bank v. Oivens, 
2 Pet. 539; 2 Eedf. Ey. 676-584; Pom. Spec. Perf. 284-286; Wight 
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v. Rindskopf, 43 Wis. 34é; McWilliams y. Phillips, 51 Miss. 196; 
Guernsey v. Cook, 120 Mass. 501; Setter v. ^Zw^/, 15 Kan. 157; 
Creath's AdmW v. 5ms, 5 How. 204; ^es/or v, Wathen, 60 III. 138. 
' This brings us to the considération of the second question, which 
is, bave the complainants shown themselves entitled to relief inde- 
pendently of the illégal contract? It has been decided by the su- 
prême court of the United States that "where several persons enter 
mto an illégal contract for their own benefit, and the illégal transac- 
tion has been consummated, and the proceeds of the enterprise hâve 
been actually received and carried to the crédit of one of such par- 
ties, 80 that he can maintain an action theref or without i equiring the 
aid of the illégal transaction to establish his case, he may be entitled 
to relief." Brooks v. Martin, 2 Wall. 70; Planters' Bank v. Union 
Bank, 16 Wall. 483 : 

The rule upon this subject is aecurately stated in the last-named 
case, as follows : 

"But when the illégal transaction has been consummated; when no court 
has been called upon to give aid to it; when the proceeds of the sale hâve 
been actually received, and received in that which the law recognizes as hav- 
ing had value; and when they hâve been carried to the crédit of the plaintifE, 
— the case is diflferent. The court is there uot asked to enforce an illégal cou- 
tract. The plaintiffs do not require the aid of any illégal tiansaction to es- 
tablish their case. It is enough that the défendants hâve in liand a thing of 
value that belongs to them." 

According to this rule, the question in euch cases must always be, 
can the plaintiff maintain his action without enforcing the illégal 
contract? or, in other words, has he a cause of action independently 
of the illégal contract? If it appears that the défendants in a given 
oase hâve received money or property from the complainants, and 
which belongs to the latter, the same may be recovered without any 
inquiry into the nature of the contract under which such money or 
property was acquired. The distinction is between enforcing an illé- 
gal contract and asserting title to money and property which has 
arisen from it. Applying this rule, we hâve no difficulty in holding 
that the complainants in the case last above named oannot recover. 

It does not appear that Ebenezer Cook ever contributed any money, 
property, or services towards the acquisition of the property in ques- 
tion. His représentatives, therefpre, hâve no right which can be en- 
forced without the aid of the illégal contract. As to them, the bill, 
in effect, is a suit to enforce the contract by decreeing a division of 
profits in açcordance with its terms. It follows that the bill in that 
case (No. 1,779) must be dismissed. 

As to the other case there is more difficulty. The évidence does 
show that John P. Cook contributed his services, and probably, also, 
he expended some money to acquire the property in question. His 
représentatives, therefore, are, upon the principle above stated, enti- 
tled to an accounting, and to receive from the joint accpunt such sum 
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as he would bave been entitled to by reason of those contributions, 
unless the suit is barred by law or by reason of the lâches of the 
complainants. 

It is insisted that the suit is barred by the two-years lim.itation 
provided by section 5057 of the Eevised Statutes of the United States, 
which requires that ail suits at law or in equity againsfc an assignée 
in bankruptcy, touching any property or rights of property transfér- 
able to or vested in such assignée, shall be brought within two years 
from the time when the cause of action acorued. It will be borne in 
mind that this suit is brought to set aside for fraud the release exe- 
cuted by complainants to Allen, as well as to recover the complain- 
ants' share in the joint account. The suit was not brought within 
two years from the exécution of said release, but we think the proof 
shows that it was brought within two years from the time when the 
complainants discovered the facts. If the facts were such as to ren- 
der the transaction fraudulent, then the statute did not begin to run 
until they were discovered. Bailey v. Glover, 21 Wall. 342. 

In that case it was held that the statute above referred to is a stat- 
ute of limitation precisely like other statutes of limitation, and that 
in construing it we are to apply the rule that, where the action is in- 
tended to obtain redress against a fraud ooncealed by the party, or- 
which from its nature remains secret, the bar does not commence to 
run until the fraud is discovered. 

Without discussing at length the question of fact presented, we 
bold that the release was obtained by Allen under circumstances 
which renders it fraudulent and void. The relation which existed 
between the parties was one of trust and confidence. The title was 
vested in Allen, to be held for the use and benefit of the other parties 
in interest. He was advised as to the situation and value of the 
property, and as to the state of the joint account. He was bound, 
therefore, to make a fuU and fair disclosure of ail the facts so as to 
enable the other parties to deal with him upon terms of perfect equal- 
ity. He seems to havô assumed, on the contrary, that he was at lib- 
erty to make the best bargain possible for himself. He did not ac- 
curately state to them the condition of the joint account, or the 
amount of his claim against the same, and by his actions and words 
he led them to believe that it was extremely doubtful whether any 
profit could be realized out of the transaction, and in this belief they 
executed the release. It must therefore be held to be fraudulent and 
void. 

The complainants did not discover the facts constituting this fraud 
until within less than two years from the time of the commencement 
of this suit. It is insisted by counsel for respondents that the stat- 
ute does not apply to this case because the assignée in bankruptcy, 
who pleads the limitation, is not charged with the commission or con- 
cealmeut of any fraud. It is said that the rule applies ohly to a cas» 
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where the party pleading the statute is himself guilty of a fraud, whicli 
lie bas concealed, and that therefore it does not apply to tte assignée. 
While the gênerai rule is, no doubt, as stated, it does not foUow that 
a distinction in this respect can be made between the bankrupt and 
bis assignée. For the purposes of the statute of limitations tliey 
must be treated as one persoa. The assignée takes the place of the 
bankrupt. If, by reason of the fraud of the bankrupt, the two years' 
limitation had not commenced to run at the time of the bankruptcy, 
it did not begin to run by reasou alone of the transfer of the estafce 
to the assignée. The question in every such case must be, did the 
fraud continue to be unknown to the plaintiff after the appointment 
of the assignée, withoufc any négligence or lâches on the part of plain- 
tiff? If, indeed, the fraud of the bankrupt was of such a character 
as to require spécial efforts on the part of the assignée to keep it se- 
cret, so that but for such efforts on his part the plaintilï must bave 
discovered it by reasonable diligence, then it might be necessarj to 
show affirmative acts of conceaJment on the part of the assignée; 
but if the facts constituting the fraud were known only to the bank- 
rupt, and were of such a character as to conceal themselves, no proof 
of actual coneealment by the assignée is necessary. The assignée 
himself may be ignorant of the fraud, as in most cases it is to be pre- 
sumed he would be, yet he represents the bankrupt, stands in liis 
shoes, and is charged with eonstructive notice of bis fraudulent acts. 
If it were otherwise, the bankrupt might, by concealing even the 
grossest frauds for two years from the assignée, as well as from 
others, be enabled to eonsummate tbem. We hold, therefoi-e, that ii 
is not necessary to show in this case affirmative acts of coneealment 
on the part of the assignée. As we shall presently see, the facts con- 
stituting the fraud on the part of the bankrupt, or at least a material 
part of them, were such as to conceal themselves, 

It is also insisted that this case does not fall within the rule laid 
down in the case of Bailey y. Glover, because the fraud was not con- 
cealed by any affirmative acts of Allen. Is it true that complainants 
are bound to sbow such affirmative acts? The rule upon the subject 
by which we muet be governed ia thus stated in the opinion of the 
court, pronounced by Justice Millbe, in Bailey v. Glover: 

"We also think that, in suits in equity, the decîded weight of authority i.. 
in favor of the proposition that where the party injured by the fraud remains 
in ignorance of it withont any fault or want of diligence or care on his part, 
the bar of the statute does not begin to run until the fraud is discovered, 
though there be no spécial circumstances or efforts on the part of the party 
committing the fraud to conceal it from the knowledge of the other party." 

In this case, as we bave already seen, the fraud was committed by 
a trustée against his cestui que trust by failing to make a full disclos- 
ure as to the state of the joint account, and as to the value of the 
joint estate. The proof shows, as we hâve already said, that tho 
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facts as to the state of the accounts were exclusively within the knowl- 
edge of Allen; and it is apparent, also, that as to the location, ehar- 
aeter, and value of the lands he had far better means of knowledge, 
and doubtless much more accurate information, than any other of 
the parties in interest. In fact, after the death of John P. Cook, the 
parties in interest, aside from Allen, had little or no information 
upon the sub'ject. 

In view of the relation existing between the parties, we are of the 
opinion that the complainants were at liberty to rely upon the repré- 
sentations of Allen as to the value of the lands acquired under the eon- 
tract, without visiting and examining the lands, or investigating for 
themselves the question of their actual value. But a further and 
more conclusive answer to this suggestion is to be found in the fact 
that the misrepresentations and concealments by means of which the 
release was obtained did not relate exclusively to the value of the 
lands, but had référence in part to the joint account, the amount of 
AUen's claim against the same, and the balance in his hands for dis- 
tribution, ail being matters exclusively within Allen's knowledge, and 
concerning which the complainants were obliged to rely upon him. 
The amount of Allen's claim against the joint acco'unt was largely 
overstated by him, and the quantity of land sold and the sum real- 
ized from sales by him was largely understated, as was also the 
amount of bills receivable held by him. Thèse matters of themselves 
were sufficient to render the transaction nuU and void, without référ- 
ence to the représentations made concerning the value of the lands, 
and they are manifestly matters which could not be discovered so 
long as Allen chose to oonceal them. In other words, they constituted 
a fraud which was of such a nature as to conceal itself. 

It is insisted that the complainants, or some of them, had informa- 
tion more than two years before the commencement of this suit, 
which was sufficient to put them on inquiry and charge them with 
notice of the fact. The proof is that E. E, Cook heard Thomas F. 
Withrow remark, more than two yeara before the commencement of 
this suit, that Allen had defrauded or swindled the other parties in 
interest; but the remark was made in a casual way. No particulars 
of any alleged fraud were given, and Cook, having strong faith in 
Allen's integrity, might weU bave disbelieved and disregarded the 
statement. There is nothing to show that his confidence in Allen 
was shaken by the remark, and, if not, he was not called upon to act 
upon it. We hold that the suit is not harred by the statute. 

Another question of some difficulty arises in this case. It is 
whether the complainants were bound, immediately upon the discov- 
ery of the fraud, to give notice of rescission, and to offer to return 
the considération for the release, within the principle of Grythes v. 
Sanders, 93 U. S. 62. After much considération we hâve reached 
the conclusion that the doctrine of that case does not apply hère. 
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The transaction which we are now considering was not a contract of 
purchase and sale in the ordinary sensé, but it was a settlement 
between a trustée and his cestui que trust. Allen, as trustée, held cer- 
tain money and property belonging to complainants ; the complain- 
ants had received some money and property on account. Upon set- 
tlement it was agreed that Allen should hold ail in his hands, and 
complainants should keep what they had themselves. Nothing was 
actually paid. The complainants kept in their possession what they 
had previously received. In such a case there was nothing to return, 
and the reason for prompt rescission and return of the considération 
does not exist. It is enough if the party defrauded in such a settle-. 
ment, upon bringing a suit to set it aside, avers a willingness to be 
charged with the sum in his hands. It would be an idle and useless 
proceeding to require him to pay it over to the trustée and immedi- 
ately decree its return to him. We do not think that the doctrine 
respecting the rescission of a fraudulent contract upon the discovery 
of the fraud, and the return of the considération received by the de- 
frauded party, applies to settlements of accounts between trustée and 
cestui que trust under the eircumstances of the présent case. See 
Elfelt V. Hart, 1 McGrary, 11; S. G. 1 Fed. Eep. 264. 

It may be said that, in order to hold that Allen was a trustée for 
John P. Gook with respect to the services or property put into the 
joint account by the latter, it is necessary to take notice of the pro- 
visions of the illégal contract, and that this court eannot do. A suffi- 
cient answer to this suggestion is that while the illégal contract ean- 
not be enforced or made the basis of relief, there is nothing in the 
law of évidence, or in the principles of equity, to prevent its being 
considered as évidence in a case between the parties to it, and as de- 
fining their relations to each other with respect to the property ac- 
quired under it. As évidence, the contract may be compétent as 
tending to show the right of plaintiff to recover independently of any 
contract rights conferred by it. 

The resuit of thèse views is that there must be a decree in this 
case setting aside, as fraudulent and void, the release, assignment, 
and conveyance executed by the executors of John P. Gook, and the 
said Edward E. Gook individually, to said B. P. Allen of their re- 
spective interests in the joint account and property, and for an ac- 
counting, to the end that the complainants may recover to the extent 
of the value of the services rendered and money contributed by John 
P. Gook to the joint account; and for the purpose of ascertaining the 
sum to whioh they are entitled, this case will be referred to a master 
for Buch aocounting and for report. 

A question may arise as to the proper measure of damages. Gan 
complainants recover upon the basis of the contract, or only for the 
value ôf the services, etc., contributed by* him to the joint account ? 
We do not décide this question now, but will direct the master to re- 
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port the sum that would be due upon eaoh hypothesis, reserving tht 
question until the final hearing. 

Love, J., concurs. 



I. Rblations of Confidence between Dieectors and Stockiioldeej 
— ^Effect of Directobs being Intekested Adverselt to Cokpokation. 
The case ol Qoodin v, Cincinnati & Whitewater Canal Vo.^ is a leading case 
upon the first question discussed in the foregoing opinion. In that case it 
appeared that the canal Company owned a canal extending from Ilarrison to 
Cincinnati; that the I. & G. R. R. Co.'s road extended from Indianapolis to 
Harrison, from which point it reached Cincinnati over the tracks of another 
Company. Desiring to hâve a Une of its own to that city, a corporation Was 
formed by the offlcers of the I. & C. Co., known as the G. & I. R. R. Go., to 
purchase the canal property; one H. C. Lord being président of both railroad 
companies. Lord proceeded to purchase a majority of the stock of the canal 
Company at nominal rates, and to eleet directors favorable to the interests of 
the railroad companies, who chose Lord as président of the canal company. 
A condemnation proceeding was then begun in the probate court by the new 
railroad company to condemn the canal property for its purposes. By agree- 
ment of the directors of that company and the canal company a judgment 
was entered assessing the damages at $55,000. At that time the canal com- 
pany was largely in debt, three several mortgages being upon its entire prop- 
erty, which were then in suit in the district court. ïhrough the instrumen- 
tality of said Lord, who had, on behalf of said railroad companies, purchased 
at nominal figures a controlling amount of the mortgage debts reprosented 
in that suit, an order was entered placing the $55,000, agreed on in the con- 
demnation proeeedings, in the hands of Lord, as reeeiver, in lieu of the prop- 
erty. Lord, as président of the C. & I. R. B. Co., drew a check for that amount 
upon its funds in favor of himself, as reeeiver. ïhe railroad company took 
possession of the canal property, and expended large sums in adapting the 
same to its uses. Upon bill flled by a stockholder and créditer of the canal 
company to set aside thèse proeeedings, it appeared ttiat the property was 
worth much more than $55,000. The court held that those proeeedings were 
fraudulent, and the railroad company must account for the real value of the 
canal property; and that "the rule of valuation in such cases is what the inter- 
est of the canal company waa worth, not for canal purposes merely, or for any 
other particular use, but what it was worth generally for any and ail uses for 
which it might be suitable." In the course of his opinion Welciî, J., said: 
"As to the agreement, by which the price or compensation was fixed at $55,- 
000, we hâve no hésitation in saying that it ought not to be allowed to stand 
so as to affect the rights of those who gave no assent thereto. Without at- 
tempting to décide as to the power of directors, in absence of authority given 
by the stockholders, to flx a price or compensation for the property so sought 
to be appropriated, it is enough to say that this is not such an agreement as 
equity will sustain. There was not only such a gross inadequacy of price as 
to shock the moral sensé, but there was, in effect, a sale by a trustée tp him- 
self, or to his own use and beneflt. This equity will never permit, not even 
where there is good faith and an adéquate considération. Hère there was 
neither. The vendor and purchaser were in the same interest. As directors 
of the canal company it was the duty of Mr. Lord and his associâtes to ob- 
tain the Mghest price for the property; while as stockholders of the railroad 
company it was their interest to get it as low as possible. It was, in effect, a 
sale by the railroad company to itself . There was no adverse interest, or ad- 
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versary parties, and the sale was a raere forra. Nothing is better settiea in 
equity than that such a transaction, on the part of a trustée, does not bind 
the oestui qiie trust. It is equaliy well settled that the property of a corporation 
is a trust fund in the hands of its direotors for the benelit of its creditors and 
stockholders.i If it was desired or intended to make such a purchase of the 
property as would bind the stockholders and creditors of the canal company, ail 
of them should hâve either been consulted or bought out. That would hâve 
been the fair way to accomplish the object. ïo undertake, by getting control 
of the Company, and then, under pretense of acting as agents and trustées for 
ail the stockholders and creditors, deliberately to trample under foot the riglits 
of the minority, is rather a sharp practice, and one which a court of equity 
will never tolerate. A director whose personal interests are adverse to those 
of the corporation has no right to be or act as a director. As soon as he flnds 
that he has personal interests which are in conflict with those of the company, 
he ought to resign. Ko matter if a majority of stockholders, as well as him- 
self, bave personal interests in conflict with those of the company. He does 
not represent them as persans, or represent their personal interests. He 
represents them as stockholders, and their interest as such. He is trustée for 
the company, and whenever he acts against its interest — no uiatter how 
mucli he thereby beneûts foreign interests of the individual stockholders, or 
how many of the individual stockholders act with him — he is guilty of a 
breaclj of trust, and a court of equity will set bis acts aside at the instance of 
stockholders or creditors who are damnifled thereby. Any act of the direct- 
ory by which they intentionally diminish the value of the stock or property 
of the company is a breach of trust, for which any of the stockholders or cred- 
itors niay justly complain, although ail the other stockholders and creditors 
are benefited, in some other way, more than they are injured as such." ^ 

In Rolling Stock Co. v. Railroad Co.^ the same court said: "ïhe rule 
which prevents the agent or trustée from acting for hiraself in a matter 
where bis interest would conflict with his duty, also prevents him from acting 
for another whose interest is adverse to that of the principal; and in ail 
cases where, without the assent of the principal, the agent has assumed to 
act in such double capacity, the principal may avoid the transaction at his 
élection. Ko question of fairness or unfairness can be raised. ïhe law holds 
it constructively fraudulent, and voidable at the élection of the principal." 
Thèse principles are supported by a long Une of authorities.* The décisions 
are collected and the doctrine clearly and accurately stated in Morawetz, 
Priv. Corp. ,5 which, in my humble judgment, is the best work yet written on 
the subject.* 

II. Récent Cases. It is not my purpose in this note to consider tlie ques- 
tion at large. It is so fuUy discussed in the works named that ail that will 
be attempted hère will be to refer to some of the very récent cases upon the 
subject. 

A court will refuse to give effect to arrangements by directors of a railroad 

•Story, Eg. 1252; Aberdeen R. Co. v. lin, etc., Oo. 43 Wis. 433; Harts v. Brown. 

Blackie, 1 llacq. 461; Wood v. Dumnier, 77 111. 227; Stewart v. Leliigh Valley R. 

8 Mason, 309. Co. 38 N. J. Law, 50.5 ; Rice's Appeàl, 79 

«Pages 182, 183. Pa. St. 168; First Nat. Bank v. Gitford. 47 

«34 Ohio St. 450, 460, (1878.) lowa, 575 ; Levisee v. Shreveport, etc., Co. 

*Oumberland Ooal Co. v. Sherman, 30 27 La. Ann. 641 ; Austin City R. Go. v. 

Barb. 553 ; Aberdeen Ry. Co. v. Blackie, 1 Swisher, (Tex. Ct. App.) 15 Reporter, 760. 

Macq. 461; York Buildings Co.v.Macken- ^Sections 243 et seq. 

zie, 3 Paton, H. L. 378 ; Koehler v. Black «See, also, Pierce on Râilroads, 36 et 

Riv., etc., Co. 2 Black, 715 ; Cumberland seq.; Thompson, Liab. of Officers. etc., of 

Coal Co. V. Parish, 42 Md. 598 ; Blake v. Corp, 360 et seq.; 16 Amer. Law Rev. 917 ; 

Buffalo Creek R. Co. 56 N. Y. 485 ; Coving- Bissit v. Ky. Kiv. Nav. Co. 15 Fed. Rep. 
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Company to secure, at its expense, undue advantages to themselves by form- 
ing, as an auxillary to it, a new company, with the understanding that they 
or some of them shall becorae stockholders in it, and then that valuable con- 
tracta sliall be given to it by the railroad company, in the profits of which 
they, as such stockholders, shall share.i It is sufflcient ground tor équitable in- 
terférence, at the suit of a stockholder of a corporation, that the offlcers thereof , 
who are members of one famlly and own a majority of the stock, hâve com- 
bined to appropriate the profits of the corporation in the form of salaries, and 
through a contract with a flrjn of which they are members, and that they 
hâve also coinbined to keep him in ignorance with regard to thèse transac- 
tions.^ Where a statute authorizes a telegraph company to lease or sell its 
franchises and property to any other telegraph company, provided the lease 
or transfer be approved by a three-fifths vote of its board of directors, and 
also by the consent in writing, or by vote at a gênerai meeting, of three-ûfths 
in interest of the stockholders, a lease of the property and franchises of a tel- 
egraph company is voidable at the élection of the lessor, if at the time the 
lease was made a majority of the board of directors of the lessor were direct- 
ors of the lessee also, and the lessee owned nearly two-fif ths of the stock of 
the lessor.5 A contract between a railroad company and a construction com- 
pany is void where any of the directors of the former are members of the 
construction company. Such contract cannot be ratified by a board of direct- 
ors composed in part of members of the construction company, and mère 
knowledge and inaction on the part of the stockholders for a time will not 
estop them from resisting the enforcement of the contract.'* But a recovery 
may be had to the extent the railroad company was actually benefited by 
the work done under such contract, on the basis of a quantum meruit.^ If a 
contract made by a director with the corporation is to be construed so as to 
involve the granting to him of enormous commissions, without regard to the 
debts of the corporation, it is unreasonable, as injuriously affecting the rights 
of the stockholders, and is beyond the power of the directors to make with 
their co-directors. A contract which provides that one is to be elected a di- 
rector, and invests him with power as though al^eady a director. must be 
construed as if he was a director when it was made." Where défendant and 
other directors of a corporation levied an assessnient upon its stock, upon 
which but a small per cent, had been paid, and threatened further assess- 
ments for the purposes of the corporation, whereby plaintiff was induced to 
sell and transfer his stock, held, that such sale was not so tainted with fraud 
as to render it void.' 

III. Nature of Adverse Interest Necessart to Render Contract 
Invalid. In Hallam v. Indianola Hôtel Cofi the suprême court of lowa 
held that there is no objection to a director of a corporation becoming its 
creditor, or to his taking security for his debt, but his conduct in enforcing 
his claim will be more closely scrutinized than that of an ordinary creditor, 
and proceedings for such enforcement will be set aside if it appears he has 
not acted in good faith as director. It appeared in that case that Perry & 

1 Wardell v. Union Pac. R. Co. 103 U. 8. ville, etc., E. Go. 109 U. S. 522 ; S. C, 3 Sup. 

651, (S. 0. 12 Cent. Law J. 559,) affirming Ct. Rep. 315. 

4 Dill. 330 ; Thomas v. Railroad Co. 109 U. * Thomas v. Brownville, etc. Ry. Co. 109 

S. 522 ; S. C. 3 Slip. Ct. Rep. 315 ; Meeker V. S. 522 ; S. C. 3 Sup. Ct. Rep.' 315 ; re- 

V. Winthrop Iron Co. 17 Fed. Rep. 48, and versing upon that point the same case, 2 

note by Francis Wharton. Fed. Rep. 877. 

' Sellers v. Phœnix Iron Co. 13 Fed. Rep. « Hubbard v. N. Y., etc., Investment Co. 

20. 14 Fed. Rep. 675. 

8 Bill V. Western Union Tel. Oo. 16 Fed. 'Grant v. Attrill, 11 Fed. Rep. 489. See 
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Lucas obtained a decree o£ foreclosure upon the property of the hôtel Com- 
pany. The property was sold upon exécution, and purchased by Perry, who 
was one of the directors of the hôtel company, for a little over $4,000. It 
cost $19,000, and in the, opinion of the court was worth $10,000. Adams, 
C. J., said: "Thatit [the property] was allowed to be sold upon exécution, 
and was not redeemed, nor the right of rédemption sold, but a sheriff's deed 
allowed to issue, while not sufflcient to establish fraud, is sufflcient to excite 
suspicion, and give some support to the claim strenuously insisted upon-by 
the plaintiffs, and of vvhich we think that there was aome slight évidence, at 
least, that there was concert of action between Perry and the other offlcers of 
the eompany looking to the attainment of the resuit which bas been reached. 
jSTow, Perry was cliarged with the duty, as much as any other director was, 
of making a reasonable effort to prevent this resuit. It follows that, our 
minds being affected with suspicion that such effort was not made, * * * 
we think that the sale should be set aside. " The président of a corporation 
occupies a position of trusC, and may be called upon in equity to account for 
and make restitution of any part of the property conflded to his care, which 
he has improperly applied to his own use. While a contract by which a cor- 
poration delivers to its président, with power of sale, unissued stock, as se- 
curity for a loan froin him, will be looked upon with suspicion, it will be en- 
forced when shown to hâve been made for the beneflt of the corporation, and 
to be just. And an order was entered permitting a sale of sufflcient of such 
stock to satisfy the amount aetually loaned by the président, unless that 
amount was paid to him.' If a director of a railroad corporation enters into 
a contract for the construction of the road of his corporation, he cannot then, 
nor subsequently, personally dérive any beneflt frora such contract.^ A cor- 
poration which haa resolved to borrow money to pay its debts is not bound by 
a mortgage executed by its président to a flrm of which he was a member, to 
secure debts he had purchased and assigned to the flrm.^ A note was made 
by the directors of one corporation, as individuals, and transferred to another 
corporation, one of the makers being payée and indorser and président of both 
corporations. Held, that he could not consent for the creditors (the corpora- 
tion holding the note) to any arrangement releasing or impairing theindivid- 
ual liability of himself or his co-directors.-* A director of a bank loaned the 
moneys of the bank on a note running to the bank at a stipulated rate of in- 
terest, but upon a secret agreement with the borrowers that he should partici- 
pate in the profits of lands to be purchased with tlie moneys. Held, that he 
was bound to surrender those acquired profits to the bank.^ Where one of 
the sureties on an officiai bond given by a city officer, was also mayor of the 
City, who had concurrent power with the recorder to approve such bonds, the 
fact that he was a party to the bond would preclude him from acting offl- 
ciallyin regard to it; and his knowledge of a fact tending to invalidate it 
could not bind the city. He could not act at the same time in a public and 
private capacity, and in antagonistic interests.^ As to when notice to an 
offlcer is notice to the corporatian, see Waynesnille N'ai. Bank v. Irons.'' 
The knowledge that a cashier was acting for himself as well as for the bank in 
issuing a certiflcate of stock, put the person dealing with such cashier upon 
inquiry as to his authority and good faith; and, having failed to make it, the 
bank is not liable upon the certiflcate.^ 

iCombinatîon Trust Co. v. Weed, 2 Ped. «Farmèrg' & Merohanta' Bank v. Dow- 

Eej). 24. ney, 53 Cal. 406; S. C. 31 Anier. Kep. 62. 
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IV. Ukdeb what Circumstances an Office» mat Acqttiee an Intek- 
EST Adtbbse to THE CoRPOEATiON. The case of the Ttoin Lick OU Co. v. 
Marbury ' contains an excellent statement of the circumstances under which 
an offleer may acquire an inteiest adverse to the corporation. The suprême 
court there hekl that a director of a corporation is not prohibited from lend- 
ing it moneys when they are needed for its benefit, and the transaction is 
open and otherwise free from blâme; nor is his subséquent purchase of its 
property, at a fair public s<ale by a trustée, under a deed of trust executed to 
seeure the payment of them, invalid. The right of a corporation to avoid the 
sale of its property by reason of the flduciary relations of the purchaser, must 
be exercised within a reasonable time af ter the ta.ct8 connected therewith are 
made known, or can, by due diligence, be ascertained. As the courts hâve 
never presoribed a spécifie period as applicable to every case, like the statute 
of limitations, the détermination as to what constitutes a reasonable time in 
any particular case must be arrived at by a considération of ail the éléments 
which affect that question. The propeity in controversy in the présent suit 
had been appropriated and used for the production of minerai oil from wells, 
— a species of property which is, more than any other, subject to rapid, fré- 
quent, and extrême fluctuations in value. The director who bought it com- 
mitted no actual fraud, and the corporators knew at the time of his purchase 
ail the tacts upon which their right to avoid it depended. They refused to 
join him in it, or to pay assessments when made on their stock; and it was 
nearly four years thereafter, when the hazard wiis over, and his skill, energy, 
and money had made his investraent profitable, that any claim to or assertion 
of right in the property was made by the corporation or the stockholders. 
Held, that the court below properly dismissed the bill of complaint of the 
corporation, praying that the purchaser should be decreed to hold as its trus- 
tée, and to account for the profits during the time he had the property. 

V. DiREOTOKS OCCTJPy CONFIDENTIAL RELATIONS ALSO TO CrEDITOES 

OF Corporation. The directors of a corporation stand in confidential rela- 
tions to its creditors, towards whom they are bound to act with perfect fair- 
ness. They are, at least, quasi trustées for the creditors, and where the cor- 
poration is insolvent, good faith forbids that the directors should use their 
position to save themselves, or one of their number, at the expense of other 
creditors. "Where the board of directors of an insolvent corporation confessed 
a judgment against the corporation in favor of one of their ntmiber, who was 
also président of the corporation and principal stockholder, with a view of 
giving him priority of lien over another créditer, who was about to obtain a 
judgment in a judicial proceeding, held, that such préférence could not be up- 
held, but that the two judgments must stand on a footing of equality in re- 
spect to the commencement of the lien, and share^ro rata in the proceeds of 
the property available for their payment.^ 

Vi. EfFECT of a MiNORITY ONLY OF THE DiEECTOES BEING InTER- 

BSTED. In the case of the U. S. Rolling Stock Co. y.A.&ff. W. R. Co.^ a con- 
tract was made by which the plaintiiî was to furnish the défendant the roll- 
ing stock needed by it for seven years, at a fixed rental. At the time the 
contract was entered into and conflrmed by defendant's board of directors, 
and for some two years afterwards, flve of defendant's board of thirteen di- 
rectors were the sole members of plaintiff's board of directors. It was claimed 
also by the plaintifE that the contract had been ratified by the subséquent ac- 
tion of defendant's ofiScers and agents. The court held that "a contract 

M5, where the judgment of the court below also, Thompson, Liability of Offlcers, etc., 

was afflnned. p. 397, ? 24 et seq.; Goodin v. Canal Co. 18 

'91 U. S. 587. Ohio St. 169. 

» Coona V. Tome, 9 Fed. Eep. 532. Se« » 34 Ohio St. 450. 
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niade betiveen two corporations, through their respective boards of directors, 
is not voidable at the élection of one of thé parties tliercto f rom the mère cir- 
cumstance tliat a minority of its board of directors are aiso directors of the 
other Company." Boynton, J., said: "If it be granted that the confirma- 
tion of the contract by the défendant' s board of directors at the meeting of 
August 2, 1872, was voidable in equity, at the élection of the company, for 
want of the présence at that meeting of the board of a quorum of directors 
who were not directors of the plaintiff, it nevertheless appears that the board 
was oomposed of 13 persons, a clear majority of whom were afEeoted with no 
incapacity to act for the best interests of the company, and who sustained 
no flduciary relation to the plaintilï whatever. This majority possessed am- 
ple power to restrain and control the action of the minority; and if the con- 
tract was voidable at the option of the company, it had f ull power to express 
the company's élection if it saw fit to avoid the contract. ïhe fact that some 
of the persons composing this majority might vote with those who were 
members of both boards, and thereby ereate a majority in favor of the con- 
tract, would in nowise aiïect the validity of the transaction, nor relieve the 
board from the duty to move in the matter, if they desired the company's es- 
cape from liability. "VVe bave not, upon the most diligent research, been able 
to find a case holding a contract made between two corporations by their re- 
spective boards of directors invahd or voidable, at the élection of one of the 
parties thereto, from the mère circumstance that a minority of its board of 
directors are also directors of the other company. Xor do we think such a 
rule ought to be adopted. There is no just reason, where a quorum of di- 
rectors, siistaining no relation of trust or duty to the other corporation, are 
présent, participating in the action of the board, why such action should not 
be binding upon the company, in the absence of such fraud as would lead a 
court of equity to undo or set aside the transaction. If the mare fact that a 
minority of one board are members of the other gives the company an option 
to avoid the contract, without respect to its f airness, the same resuit would 
follow where such minority consisted of but one person, and notwithstand- 
ing the board might consist of 20 or more. In our judgment, where a ma- 
jority of the board are not adversely interested, and hâve no adverse em- 
ployment, the right to avoid the contract or transaction does not exist with- 
out proof of fraud or unfairness, and hence the fact that flve of the defend- 
ant's board of directors were members of the plaintifE's board, whatever may 
hâve been its eflfeet on the defendant's right to disafflrm or repudiate the con- 
tract, if exercised within a reasonable time, did not disable the défendant 
from siibsequently afflrming the contract, if satisfled with its terms, or re- 
jecting it if not; nor did it relieve it from the duty to exercise its élection to 
avoid or rescind within a reasonable time, if not willing to abide by its 
terms.'" 

It may be questioned, from the authorities heretofore referrsd to, and the 
gênerai tendency of décisions upon the relations of directors and other offlcers 
to the stockholders and creditors, whether the foregoing will be accepted as 
the correct view of the effect of th^ présence of an adversely interested minor- 
ity. It is respectf uUy suggested that the stockholders and creditors eont;acted 
for a full board of impartial, disinterested directors. Judge Welch well 
said, in the Goodin Case,^ "a director whose personal interests axe adverse 
to those of the corporation bas no right to be or act as a director. As soon as 
he finds that he has personal interests in confiict with those of the company, 
he ought to resign. " The doctrine advanced by Judge Botnton, on the other 
hand, not only deprives them of a fuU board of such men, but saddles upon 

1 Pages 465, 467. See, also, Morawetz, Flagg v. Manhattan Ey. Co. 10 Fed. Eep. 
Priv. Corp. J 245, note 3, and cases oited ; 413, 433 ; Harts v. Brown, 77 111. 226. 

ns Ohio St. 183. 
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tlicm an interested minority, with ail the vantage ground possessed through 
the confldene* of and influence with their fellow-members which such di- 
rectors may hâve acquired by their association together in such relation. In 
the Rolling Stock Co. Case, for instance, instead of that company being com- 
pelled to influence the votes of seven members of the board, as would hâve 
been the case had ail the directors of the railroad company been impartial, it 
was necessary for them to secure only Iwo more in addition to those vyho com- 
posed the board of the rolling stock company. If the question is to turn upon 
the unfairness of the contract, it is believed that as to many exceedinglyprej- 
udicial contracta it will be almost impossible for those objecting to show them 
to be such. "Besides," as said by Judge McCeart.i "where shall we draw 
the Unes? If the présence of two interested directors in the board at the 
time of the ratification does not vitiate the act, would the présence of a larger 
number of such directors hâve that efleet, and, if so, what number?"^ 

VII. DiKECTORS Pekso:xally Liable. Directors are personally respon- 
sible for frauds and losses resulting from gross négligence and inattention to 
the duties of their trust.' The opinion of Judge Hughes, in Trustées v. JBos- 
seiux, is an exhaustive examination of the question. Aoherman v. Halsey 
grows eut of the eelebrated Mechanics' National Bank of Newark, New 
Jersey, failure, oaused by Baldwin, its cashier, embezzling over $2,000,000 
of the bank's funds. The chancellor there, upon demurrer, sustained a bill 
flled by a creditor and stoekholder against the président and directors, alleg- 
ing gross neglect of duty and mismanagement in permitting such loss, where 
reasonable care would hâve prevented it. He held that the directors are bound 
to use reasonable diligence, such as men usually exercise in their own affairs 
of a similar nature. The bill must be for the beneflt of ail stockholders and 
creditors. As to liability for fraudulent issue of stock, see Langdon v. Foi/g.^ 

VIII. Limitations upon Powee of Majority of Stockholdees. The 
holders of a majority of the stock of a corporation may legally control the 
company's business, prescribe its gênerai policy, make themselves its agents, 
and take reasonable compensation for their services. But, in thus assuming 
the control, they also take upon themselves the corrélative duty of diligence 
and good faith. They cannot lawf uUy manipulate the company's business in 
their own interests to the injury of other stockholders. They cannot by their 
votes in a stockholders' meeting lawfully authorize its oflicers to lease its 
property to themselves, or to another cca-poration formed for the purpose and 
exclusively owned by them, unless such lease is made in good faith and is 
supported by an adéquate considération; and, in a suit properly prosecuted to 
set aside such a contract, the burden of proof, showing f airness and adequacy, 
is upon the party or parties claiming thereunder. Ali doubts will be solved 
in favor of the corporation for whom such stockholders assumed to act.^ 

IX. Stockholdees Imteaciiing Action of Dieectoes— Peeeequisites. 
A stoekholder in a corporation cannot set aside the transactions of its direct- 
ors unless he held his interest at the time of the proceeding complained of , 
nor unless he has exhausted ail the means within his reaeh to obtain redress 
without resort to a court of law.« He must make every reasonable effort to 
get the proper officers of the corporation to take action, before he will be per- 

> Thomas v. Ry. Co. 2 Ped. Rep. 879. Ackerman v. Halsey, 17 Cent. Law J. 433, 
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mitted to sue in behalf the corporation himself.* In Hawes v. Oakland^ the 
suprême court of the United States held that, in order to entitle a stockholder 
to sue in behalf of the corporation, there must be shown: "(1) Some action 
or threatened action of the directors or trustées which is beyond the author- 
ity conferred by the charter or the law under which the company was organ- 
ized; or (2) sueh a fraudulent transaction, completed or threatened by them, 
either among themselves or with some other party, or with shareholders, as 
will resuit in serions injury to the company or the other shareholders; or (3) 
that the directors, or a majority of them, are acting for their own interests 
in a manner destructive of the company, or the rights of tlie other sharehold- 
ers; or (4) that the majority of the shareholders are oppressively and illegally 
pursuing, in the name of the company, a course in violation of the rights of 
the other shareholders which can only be restrained by a court of equity; (5) 
it must also be made to appear that the complainant made an earnest effort 
to obtain redress at the hands of the directors aud shareholders of the corpo- 
ration, and that the ownership of the stock was vested in him at the time of 
the transactions of which he complains, or was thereafter transferred to him 
by opération of law." 

X. Demand xjpon Directors to Sue, before Stockholder oan do 
so, NOT Nboessaky, when. "If the agents of the corporation, in whom 
the authority to direct its litigation is vested,, are themselves guilty of a 
wrong against the corporation, a court of equity will interfère at the suit of 
a stockholder to protect his interest in the corporation, without requiring him 
flrst to request the guilty agents to proceed in the name of the corporation 
against themselves. "* 

XI. Compensation of Offioers. When an offlcer of a corporation per- 
forms the usual and ordinary duties of his office, as deflned by the charter 
and by-laws, he cannot reeover any compensation therefor unless it has been 
so specially agreed.* And a subséquent vote of the board of directors to pay 
a director or other offlcer for his services, when there was no previous agree- 
ment, is not binding.* In Loan Association v. Steinmetz,^ défendant, a di- 
rector, was chairman of committee on short loans. His duties were quite 
burdensome. No salary had been agreed upon, but after he had held the 
position a year and a half the board of directors voted him a salary of $200 a 
year, and ordered him paid $300 baek salary, for which an order was issued 
to hira. He brought suit upon it, and recovered judgment in the lower 
court, but the suprême court, in reversing it, said: "We regard it as con- 
trary to ail sound policy to allow a director of a corporation, elected to serve 
without compensation, to reeover payment for services performed in that 
capacity, or as Incidental to his office. It would be a sad spectacle to see the 
managers of any corporation, ecclesiastical or lay, civil or eleemosynary, as- 
sembling together and parceling out among themselves the obligations or 
other property of the corporation in payment for their past services. The 
expeotation of a director that he was to receive compensation, there being no 
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previous vote or promise, does not entitle him to it. The rule wMch excludes 
compensation applies to tlie président chosen by the directors from their own 
number, and also to a treasurer when a director." The suprême court of 
Kansas, in a late case, after an exhaustive examination of the question, con- 
clude : " We do not agrée with ail the authorities heretofore cited as to the 
lack of power on the part of the directors to appropriate money in payment 
of tlie salary of the cashier or other offlcer after the services hâve been ren- 
dered, and in cases when such cashier or other offlcer happens to be a di- 
rector. "We think the rule is, in the absence of positive restrictions, that, 
when no salary is prescribed, one appointed to an executive office, like that 
of cashier, is entitled to reasonable compensation for his services, and that 
the directors hâve power to fix the salary after the expiration of the term of 
office, and this, though such appointée is also a director, and continues to be 
such while holding the independent office." , 

For ext7-a services an offlcer receiving a salary is not entitled to compensa- 
tion, unless there was an express agreement, or such circumstances as to 
raise a presumption, that the parties intended them to be paid for; and the 
mère fact that the services were rendered would not raise such presumption.* 
In Santa, etc., Ass^n v. Meredith,^ on the contrary, the doctrine seems to be 
announced that in the absence of circumstances indicating a différent under- 
standing, merely rendering the services would raise an implied contract for 
compensation whenever that resuit would f oUow between private individuals. 

Cincinnati, May, 1884. J. C. Haepee. 

1 Pew V. First Nat. Bank of Qloucester, »49 Md. 389; S. C. 33 Amer. Eep. 264. 
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Wells and another v. Lakgbein and others. 

{Uircuit Court, JV. D. lowa, E. D. April 29, 1884.) 

1. Fraudulent Oonvbyasce — Chattbl Mobtoagb — Réservations in Favor OB' 

MORÏGÀGOR. 

A chattel mortgage reserving to the mortgagor the right to dispose of the 
goods in tho ugual course of trade, provlded tlie stock be kept up, is void with 
respect to the creditors of the mortgagor. 

2. Same— Not Curbd by Possession Afterwards Taken. 

Possession taken by the raortgagee undera chattel mortgage, originally void 
as in fraud of creditors, before its validity is atlacked by them, is atteoted with 
the original fraud, and gives the mortgagee no rights against the mortgagor's 
creditors, who can at once attach the property. 

At Law. 

Henderson, Hurd de Daniels, for plaîntiffa. 

C. P. Brown and Robinson, Powers é Lacy, for garnishees. 

Shikas, J. ■ The défendants, C. H. Langbein & Bro., were engaged 
in the mercantile business at Ossian, lowa, and on the twenty-eighth 
day of September, 1883, they executed a chattel mortgage on their 
entire stock of merchandise, together with their store fixtures and 
books of account, and ail the additions to be made to the stock, to se- 
cure payment of a promissory note of $916,70, due one Louisa Wight, 
payable September 28, 1884. And on the same day they executed a 
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second mortgage on the same property to one Ferdinand Langtein, 
to secure a promissory note of $575, payable January 2, 1885. On 
the ninth of October, 1883, they executed a third mortgage on the 
same property to Davis & Madary to secure a note of $248.19, pay- 
able October 9, 1884. Each of thèse mortgages eontains the pro- 
vision that the "grantors bave, the right to dispose of the goods in 
the usual course of trade, provided they keep up the stock.". 

Between the twenty-sixth of July and twenty-eighth of September, 
1 883, the plaintifs sold on crédit to G. H. Langbein & Bro. goods to the 
amoant of $518.84, and on the iifteenth of October, 1883, this suit was 
brought to recover therefor, a writ of attachment being issued, which 
was served by garnishing M. J. Carter, Louisa Wight, F. Langbein, 
Davis & Co., and others, service being made October 16, 1883. By 
agreement, the answer given by M. J. Carter stands as the answer of ail 
the garnishees, andfrom it it appears that on the tenth of October,1883, 
M. J. Carter, as attorney and agent for the several mortgagees named, 
took possession of the mortgaged property, and has since converted 
the same into cash, and holds the money thus realized in his posses- 
sion, claiming that it should be applied in payment of the mortgages 
above described. 

ïhe plaintiffs claim that the mortgages are void as against creditors, 
and the question for détermination is as to the validity of the mort- 
gages as against the attaching creditors. As the mortgages in ex- 
press terms provide that the mortgagors should remain in possession, 
with the right to sell the mortgaged property in the usual course of 
trade, they corne within the rule laid down in Robinson v. Elliott; 22 
Wall. 513, and Croohs v. Stuart, 2 McCrary 13, S. C. 7 Fed. Eep. SOI, 
wherein it is deelared that the réservation of sueh rights to the mort- 
gagor, upon the face of a mortgage, shows conclusively that it is iu • 
tended as a shield and protection to the mortgagor, and opérâtes as 
a fraud upon the rights of the creditors of the mortgagor, and is there- 
fore void. 

On behalf of the mortgagees it is claimed that, granting the cor- 
rectness of the rule recognized in the cases cited, it is not applicable 
to the présent case, for the reason that the mortgagees, through their 
agent, had taken possession of the property before the writ of attach- 
ment in favor of plaintiffs was served by garnishment of the mort- 
gagees and their agent. As already stated, the answer of the garnishee 
shows that he reoeived possession of the property under the mort- 
gages as agent of the mortgagees. The facts do not présent a case 
wherein ail rights under the mortgages were abandoned, and the par- 
ties entered into a new and whollyindependent arrangement, whereby 
the goods were placed in the hands of the garnishee as a pledge for 
the payment of the debts due the parties named as mortgagees. The 
possession of the goods was delivered to the mortgagees for the pur- 
pose of fulfilling the conditions of the mortgages, and the possession 
was held under the terms thereof, and not by virtue of any new con- 



WELLS V. LÀNOBBIN. 185 

tracts The point to be decided, therefore, is whether the taking pos- 
session of the mortgaged property by the mortgagee in pursuance of 
the terms of the mortgage, before any creditor attacks the validity of 
the conveyance, will validate a mortgage wùieh oontains provisions 
sho-wing that it is a fratid upon the rights of creditors. Counsel for 
the mortgagees cite in favor of the affirmative of the proposition the 
cases of Gongreve v. Evetts, 10 Exch. 298 ; Rwd v. Wilson, 22 111. 379 ; 
Brown v. Wehh, 20 Ohio, 389. 

In Congreve v. Evetts the question was as to the effect of a bill of 
sale of future crops. It was held that the exécution of the bill of sale 
did not create any lien, légal or équitable, upon the future crops, but 
that if, after the crops were growing, actual possession thereof was 
delivered to the creditor, he could hold the same against an exécu- 
tion creditor. The point decided was that an executory con tract, 
which may be ineffectuai at its date to create a lien upon property 
not then in existence, may be rendered binding and complète by de- 
livery of possession after the property has been created or acquired. 

In Read v. Wilson the décision is based upon the construction of a 
statute then in force in Illinois, by whieh it was provided that by the 
insertion of certain clauses in the mortgage the mortgagor might be 
authorized to remain in possession for two years. The court held 
that the provisions of the mortgage did not comply with the require- 
ments of the statute, and did not therefore authorize the mortgagor 
to remain in possession, but that as the mortgagee took possession of 
the property before any other creditor obtaiued a lien thereon, such 
possession would cure the fraud, if any, imputed by reason of the fact 
that the mortgagor had continued in possession for a time contrary 
to the terms of the statute. 

In Brown v. Webb it appeared that one Gamier, being insolvent, 
made a transfer of property to one Bour, which transfer was in fraud 
of his creditors. Brown & Co., creditors of Garnier, with knowledge 
of the fraud in the transfer from Garnier to Bour, procured, with Gar- 
nier's consent, a chattel mortgage from Bour upon the property trans- 
ferred to Mm, to secure the debt due them from Garnier. The court 
held that the transfer from Garnier to Bour, though void as against 
creditors, was good as between them, and conveyed the légal title to 
Bour, and that Webb & Co. were justitied in getting security for the 
debt due them from Garnier, by taking the mortgage from Bour, as 
thereby they got security on Garnier's property, the title of wbich was 
in Bour. 

Of thèse cases, therefore, the only one that has any bearing upon 
the question at issue is that of Read v. Wilson, and in that case the 
court was ruling solely upon the fact that the mortgagee had not 
promptly taken possession under a mortgage which, by its terms, re- 
quired him to take possession. 

In Rohinson v. Elliott and Grooks v. Stuart, supra, it appears from 
the statement of facts in each case that possession under the mort- 
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gage had been taken before the attaching creditors had obtaîned any 
lien upon the property, yet it was not held that this fact in any way 
afifected the conclusion announced. 

The suprême court of California, in Chenery v. Paîmer, 6 Cal. 123; 
the suprême court of New York, in Delaware v. Ensign, 21 Barb. 85 ; 
&nd Dutcher Y. Swartwood, 15 Hun, 31; the court of appeals of New 
York, in Parshall v. Eggart, 54 N. Y. 18 ; the suprême court of Wis- 
consin, in Blaheslee v. Bossman, 43 Wis. 116; and the suprême court 
of Minnesota, in Stein y. Munch, 24 Minn. 390, — ail hold that where 
the mortgage is void for fraud as to creditors, taking possession there- 
onder, before a lien is obtained on the property in favor of a créditer, 
will not render it valid. The fraud existing in the mortgage itselt 
vitiates ail steps taken underit. 

Without citing further authorities upon the proposition, it seems to 
me clear that the cases last named announce the true rule. If the 
mortgage under which possession is taken is fraudulent and void as 
to creditors, then the effort to enf orce it by taking possession under it 
cannot purge it of the existing fraud, nor render valid as against cred- 
itors that which the law, on grounds of public policy, déclares to be 
fraudulent and therefore void. When a chattel mortgage, bill of sale, 
or other like instrument is imperfect through insufficient, description, 
or because the property is not then in existence, or because the mort- 
gagee did not promptly take possession, or record the mortgage, or 
for any reason not bottomed on fraud, then taking possession may 
render complète and valid that which was before incomplète ; but 
when the invalidity of the conveyance is caused by the fact that it is 
a fraud upon the rights of third parties, upon what principle can it 
be held that enforcing the fraudulent mortgage, by taking possession 
under it, shall hâve the effect of validating it ? The title and rights 
of the mortgagee are based upon the mortgage. He enters into pos- 
session under and by virtue of the mortgage. If the mortgage is 
void as to creditors by reason of fraud, the title and possession based 
thereon must, if attacked by creditors, fall with the foundation on 
which they rest. Any other rule would in most cases enable the par- 
ties to the fraud to reap the benefits of their fraudulent practices, as 
in that case a debtor could give a chattel mortgage upon his property 
to a favored créditer or friend, remain in possession, continue to sell 
in the usual course of trade, use the proceeds for his own purposes, 
and still protect the mortgage from successful attack by being suffi- 
ciently on the alert to ,hand over possession to the mortgagee just be- 
fore the injured creditors make a levy upon the property. 

As the mortgages to Louisa Wight, F. Langbein, and Davis & 
Madary are void as to creditors by reason of the stipulations therein 
contained, the property passing into the possession of the mort- 
gagees was the property of C, H. Langbein & Bro., for the value of 
which the garnishees must respond to the plaintiffs, so far as the 
same may be needed to pay the judgment in favor of plaintiffs. 
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Gaetsidb Coal Go. ». Maxwell and others.* 

(Circuit Court, E. D. Miswuri. April 22, 1884.) ,. 

1. Dépositions— Place of Taking. 

Dépositions will not be suppressed because taken at a différent place f rom 
the one named in the notice, if taken in tlie présence of botti parties or theit 
représentatives. 

2. SaMB— OERTIFICATE— iNTERBST. 

Tlie certiticate of the offloer boforewhom dépositions hâve been taken should 
staie that he is disinterested, and is not the attoruey or counsel of either party 
to the suit. 

3. Samb— Amendmbnt. 

Where the certifleate fails to state thèse facts, leave will be given to with 
draw the dépositions in order that the certifleate may be amended. 

At Law. Motion by défendant to suppresa dépositions taken in 
behalf of the plaintiff. 

Hiram J. Orover, for plaintiff. 

Henry Hitchcock, Lucien Eaton, and Walker é Walker, for défend- 
ants. 

Brewer, J. This is a motion to suppress the déposition of a wit- 
ness taken on behalf ot the plaintiff. The first ground of the motion 
is that there is a defect in this, that the notice named the office of 

, No. 24 Gay street, Knoxville, Tenn., as the place of taking the 

déposition, while the certificate states that it was taken at the office of 

, No. 124 Gay street, Knoxville, Tenn.; but as the counsel and 

parties on both sides were represented, I cannot think that that de- 
fect is immaterial. The description, though partially incorrect, was 
sufficient. It named correctly the person at whose office the déposi- 
tion was taken, and the only defect was in the street number of the 
office. Besides, the party served appeared, and the sole object of 
notice is to give an opportunity to appear. The other ground of the 
motion is, that the certificate does not set forth that the officer taking 
the déposition was not of counsel or attorney for either of the parties, 
and that he was not interested in the event of the cause, I think 
that is a defect. It should appear affirmatively on the face of the 
certificate that the officer taking the déposition was disinterested, just 
as much as it should appear that the officer was one of the class of 
officers authorized to take dépositions. The mère signature of A. B., 
without any désignation of his office, or any description of his capac- 
ity to take the déposition, would be insufficient; and so the fact that 
he is disinterested should appear affirmatively somewhere in the cer- 
tificate. It was affirmed and denied by the respective counsel on 
the argument that a différent ruling had been made by my predeces- 
sor, but no case was cited. It is true that there are a couple of 
cases in 2 Cranoh which seem to differ from this view, yet I think the 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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rule is that it should appear affirmatively on the face of the certifi- 
cate that the officer was one authorized by the statute to take dépo- 
sitions. 

It was suggested, during the argument on this motion, that if the 
ruling should be in this direction an application would be made for 
leave to withdraw the déposition, and hâve that defect corrected by 
the officer taking it. I think, under the circumstances, that would be 
perfectly fair. The order, therefore, will be that the motion be con- 
tinued, and leave given to plaintiff to withdraw the déposition for the 
purpose of having that defect corrected by the ofiBeer. Of course, 
this does not open the déposition for further testimony, or for any 
other change than simply to correct that defect in the certificate. 



CiTÏ AND COCNTÏ OF SaN FRANCISCO V. JoNES. 
(Circuit Court, D. California. May 5, 1884.) 

1. Action fok Delinquent Taxks — Statute of Limitations— City and Cottut? 

Part of State — Section 345, Code Civil Proc. 

In an action by a city and a county for delinquent taxes, a part of which is 
for the benefit of a state, the city and the county will be treated as a part of 
the State, as to thelr ahare, and the statute of limitations will run against the 
action, under section 345, Code Civil Proc. 

2. Dblinqubnt Taxes— Action foh, by City and County — Statute of Lim- 

itations Baus— Sections 312, 338, 339, .343, 345, Code Civil Phoc. 

An action for delinquent taxes brought by a city and a county, and in part 
for the beneflt of a state, eight years after they became delinquent, is barred 
by the statute of limitations, under sections 312, 338, 339, 343, and 345 of the 
Code of Civil Procédure. 

3. Action to Collbct Tax Unnecessaky — Sections 3716, 3717, Pol. Code — 

Statute of Limitations Runs against Delinquent Taxes. 

No action is necessary to collect a valid tax, under sections 3716, 3717 of the 
Political Code. Thèse sections do not take an action for delinquent taxes out 
of the statute of limitations. 

4. Lien for Taxes— Whbn Babred — Delinquent Tax Cases. 

A lien for taxes is an incident to the tax, and when an artion to recover the 
debt is barred, the lion is also barred. This applies in delinquent tax cases as 
well as to mortgages. 

Demurrer to an Action to Collect Delinquent Taxes. 

B. C. Whitman, for défendant. 

John P. Bell and Louis H. Sharp, for plaintiff. 

Before Sawter and Sabin, JJ. 

This isan action brought under the act of 1878, and supplement- 
ary act of the same year, (St. 1877-78, pp. 338, 962,) to recover city 
and county, and state taxes, for the fiscal year 1875-76, ending Junp 
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30, 1876, with 5 per cent, penalty, and 2 per cent, per month inter- 
est on the city and county's portion from August 2, 1875, and on 
the state's portion, from January 3, 1876. Ttie complaint was filed 
October 5, 1883, — eight years or more after the city and county taxes 
became délinquant. Défendant demurs on the ground, among oth- 
ers, that the action is barred by the statute of limitations, and -we 
think the objection good. The provisions of the Code of Civil Pro- 
cédure relied on are as foUows : 

See. 312. "Civil actions can only be commenced within the periods pre- 
acribed in this title, after the cause of action sliall hâve accrued, except where, 
il» spécial cases, a différent limitation is prescribedby statute." 

Sec. 338. "Within three years: (1) An action upon a liability created by 
statute, other tban a penalty or forfeiture." 

Sec. 339. "Within two years: (1) An action upon a contraot, obligation, or 
liabilit/, not founded upon an instrument of writing." 

Sec. 343. "An action for relief not hereinbefore provided for, must be com- 
menced within four years after the cause of action shall hâve accrued." 

Sec. 346. "The limitations prescribed in this chapter apply to actions 
brought in the name o£ the state, or for the henefit of the state, in the same 
manner as to actions by private parties." 

Part of the amount claimed is for the benefit of the slate, and, for 
the purposes of the action, the most favorable aspect of the case is 
that the city and county, as to its own share of the taxes sued for, 
must be treated as a part of the state; for if the plaintiff, with re- 
spect to its share, is to be regarded as a mère corporation, then the 
statute of limitations applies without référence to the provisions of 
section 345. The statute, then, by its express terms applies to this 
action. We think the three-years limitation of clause 1, § 338, ap- 
plicable at least as to the tax, — the principal thing sued for, — and 
the incident doubtiess foUows the principal thing claimed. It is a 
liability created by statute, within the meaning of the Code. If not, 
then it is an "obligation or liability not founded upon an instrument 
in writing," and the two-years limitation applies. If neither of thèse 
provisions is applicable, then certainly the action is "for relief not 
hereinbefore provided for," and under this gênerai residuary clause 
is barred in four years. In either event the time has run twice over. 
We think the three-years limitation applies, in which case the stat- 
ute bas run nearly three times the prescribed limitation. No décis- 
ion of the courts of the state of California determining this point 
has been cited, and we are aware of none upon the question. The 
suprême court of Nevada has decided the précise point upon the stat- 
ute of that state, which is entirely similar in its provisions, and the 
statute was held to apply, and to bar the action. State v. Y. J. S. 
M. Co. 14 Nev. 226. 

Sections 3716 and 3717 of thePolitical Code are as foUows: 

Sec. 3716. "Every tax has the effeot of a judgment against the person, and 
every lien created by this title has the force and eitect of an exécution duly 
levied against ail property of the delinquent. The judgment is not satisfled 



3.90 TEDEBAL BEPOBTEB. 

nor the lien removed until the taxes are paid, or the property sold for the pay- 
ment thereof . " 

Sec. 8717. "Every tax due upon personal property is a lien upon the real 
property of the owner thereof, from and after 12 o'clocls m. of the first Mon- 
day in March in each year." 

Under thèse and other provisions of the Political Code no action is 
necessary to collect a valid tax. But it is claimed that thèse provis- 
ions take the case of an action under the statute to recover a tax ont 
of the statute of limitations. In the case aiready cited the suprême 
court of Nevada, on a similar statute, decided otherwise, and, we 
think, correctly. Id. 230. 

The statute of Nevada is as follows : 

"Sec. 3127. Every tax levied under the provisions or authority of thia act 
is hereby made a lien against the property assessed, and a lien shall attacli 
upon the real property for the tax levied upon the persoual property of the 
owner of such real estate, on ail the property then in this state, and on ail 
other property whenever it reaches the state, and shall not be satisfled or re- 
moved until ail the taxes are paid, or the property has absolutely vested in a 
purchaser under a sale for taxes." 2 Comp. Laws Nev. 178. 

The lien is but an incident to the tax — the money due — and, like 
the case of a mortgage, when an action to recover the debt is barred, 
the suit to enforce the lien is also barred. This has long been the 
settled doctrine in this state in relation to a mortgage. Neither the 
debt nor the lien is extinguiahed in the case of a mortgage, in any 
other sensé than in the case of a tax, and the statutory lien inci- 
dent to it. The remedy by action is barred, whatever the case may 
be as tp other remédies. Besides, this is not a suit to enforce a lien 
at ail. It is a statutory action, and just what the statute makes it. 
It says nothing about a lien, and authorizes no suit to enforce a lien. 
It simply authorizes the recovery of a personal judgment against the 
party charged with the tax, and that is ail that is sought in the com- 
plaint, and ail that the statute provides for. The suit is an addi- 
tional statutory remedy, and the remedy is measured by the statute. 
Ail suits, whether by the state, by corporations, or natural persons, 
without other exceptions than those expressly made by the statute, 
are barred within the prescribed period. We are not only satisfied 
that this action is barred by the statute, but we think the policy of 
the statute, limiting the time within which the state can sue, a good 
policy. We see no good reason, at this day, and under our laws, for 
the levy and collection of taxes, for allowing the state to vex parties 
with suits for taxes after a lapse of many years, that is not equally 
applicable to private parties. The state has ofBcers specially ap- 
pointed to attend to thèse particular duties, and no others, and if 
they neglect their duties, the state which appoints them, if any one, 
should be the party to sufïer. To permit the state, after a lapse of 
many years, to recover by suit taxes allowed to run uncollected, with 
5 per cent, penalty, and, in the language of Mr. Justice Swaïnb, the 
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"most devourîng rate" of 2 per cent per montk interett, would be to 
inflict unendurable oppression. 

The demurrer must be sustained upon this ground, and it is un- 
necessary to consider the other grounds relied on. It is BO ordered. 



MdNDT V. LiDGERWOOD MaKUp'G Co. 

(Circuit Court, S. D. New Twk. May 5, 1884.) 

Patent Law— Déniai of Cobts undbr St. } 4922. 

St. § 4922, appliesto patentées without original right, and not toBUchashave 
had their rights impaired by their neglect. 

In Equity. 

Ernest Wehb, for oomplainant. 

L. Gifford, for défendant company. 

Wheelbe, J. The statute, (section 4922,) denying costs in patent 
cases nnless disclaimer is entered at the patent-office before com- 
mencement of the suit, is, by its terms, applicable only to patents in 
which the patentée bas, in his spécification, claimed to be the orig- 
inal and first inventor of substantial parts of the thing patented, of 
which he was not such inventor. The orator did not abandon the 
new and expanded claims of his reissue on that ground, but because 
of his lâches in applying for the reissue. The statute, therefore, does 
not apply to this case. And, as no hearing was had upon the aban- 
doned claims, no other ground for denying costs is made apparent. 
The decree is therefore signed, without requiring a disclaimer or de- 
nying costs. 
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Batf Refrigeeating Oo. V. GiLLETT and others. 

(Circuit Court, D. New Jersey. March 23, 1884.) 

1. FOUEIGN STATDTES IN A UNITKD STATES CoÙET— CONSTRUCTION. 

A statute of another country, when considered by our courts, carnes the 
construction given it by thc courts of that country. 

2. Patent Law — Construction of Section 4887, Ret. St. 

A patent issued su^cessively by Canada and the United States, and after- 
wards declared void ab mitio by a Canadian court, does not by that fact expire 
in this country, but will be regarded as if it had never existed in Canada at ail. 

On Motion to Vacate Order, etc. 

Dickerson é Dîckerson, for the motion. 

John R. Bennett, contra. 

Nixon, J. After the validity of complainant's patent was sustained 
by a decree of the court entered November 14, 1881, the défendants 
filed a pétition setting forth that the letters patent, for the infringe- 
ment of which the suit had been brought, were letters patent of the 
United States, numbered 197,314, granted to John J. Bâte, of New- 
York, on the twentieth of November, 1877, for the full term of 17 
years ; that prior thereto, to-wit, January 19, 1877, letters patent of 
the dominion of Canada, No. 6,938, had been issued to said Bâte for 
the same invention, for the term of five years from that date; that the 
term of the foreign patent had expired on January 9, 1882, by reason 
whereof the United States letters patent had terminated at the same 
time as the Canadian patent, under section 4887 of the Kevised Stat- 
utes. The pétition further alleged that, the invention of Bâte having 
been previously patented by him in Canada, the United States letters 
patent should hâve been so limited on their face as to expire at the 
same time as the foreign patent; and that the granting of the patent 
in the United States for the full term of 17 years was in direct vio- 
lation of said section of the patent act, by reason thereof the same 
was null and void ab initia. The pétition prayed that the injunction 
before ordered and issued should be dissolved. After considération 
of the case, the court held that the domestic patent expired at the 
end of the life of the foreign patent, and dissolved the injunction. 
See Bâte Réf. Co. v. Gillett, 13 Fed. Eep. 553. As it did not seem 
necessary to the décision of the case, no opinion was expressed upon 
the second allégation of the pétition, that the American patent was 
void ab initia because the term was not limited upon its face to the 
life of the foreign patent. 

A motion bas now been made and heard to vacate the order dis- 
solving the injunction and to reinstate the same upon two grounds : 
(1) Because the superior court for Lower Canada, in the province of 
Québec, on a scire facias issued by the attorney gênerai (Sir Archi- 
bald Campbell) in and for the dominion of Canada, had decided that 
said letters patent No. 6,938, issued to said Bâte, January 9, 1877, 
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and tlie several extensions thereof, were void ab inîtîo, and had or- 
dered the same to be canceled and annulled as illegally granted; (2) 
because the pariiament of the dominion of Canada, by an act as- 
sented to May 25, 1883, had declared that section ITof the Canadian 
patent act of 1872 conferied a term of 15 years upon ail patents 
issued under its provisions, and that this had been the meaning of 
said law from its first enactment. 

It appears that the question bas beenraised in the Canadian courts 
in regard to the validity of the patent granted to Bâte in Canada, the 
existence of whioh determined the life of his American patent. The 
fifteenth section of the Canadian act requires that every applioant 
for letters patent shall deliver to the commissioner, unless specially 
dispensed from so doing for some good reason, a neat working model 
of his invention, on a convenient scale, and exhibiting its several 
parts in due proportion, whenever the invention admits of such a 
model. In the prooeedings by scire fadas the cause alleged for an- 
nuUing the patent was that when the letters were issued to the ap- 
plicant no neat working model had been delivered to the commis- 
sioner, nor had there been any dispensation granted or asked for; 
and the judgment of the court was invoked on the question whether 
a working model, subsequently furnished, cured the defect or failure 
of the non-delivery of one in the first instance. The twenty-ninth 
section of the act gave Jurisdiction to the superior court for the prov- 
ince of Québec over ail patents granted by the patent-office, and its 
construction of the statute mtst be accepted as its true meaning, 
even in those cases where other courts, if left to the exercise of their 
own judgment, would be inclined to a différent view. It bas long 
been accepted as a universal principle that the judicial department 
of every government, where such department exists, is the appropriate 
organ for construing the législative açts of that government. In EU 
mendorf y. Taylor, 10 Wheat. 159, Chief Justice Marshall empha- 
sized this doctrine by asserting broadly that "no court in the uni- 
verse, which professed to be governed by principle, would undertake 
to say that the courts of Great Britain or of France, or of any other 
nation, had misunderstood their own statutes, and therofore erect it- 
self into a tribunal which should correct such misunder standing." 

We bave before us the record, and the iinal judgment of the court 
on the proceedings instituted by the attorney gênerai, entered July 
9, 1883, the material part of which is in thèse words : 

"The court, having heard the parties upon the merits cl the cause, ex- 
amined the proceedings and proof of record, heard the witness for plain- 
tifl, and having deliberated, * * * doth overrule defendant's plea, and 
grant the conclusions of the information in this cause flled, and doth in con- 
séquence déclare that the patent of invention hereinafter deseribed was im- 
properly and illegally granted and issued, and registered without jurisdiction 
and without authority, and that the same was and is ah initia nuU and void, 
and insufiScieut to secure for the défendant any monopoly such as therein 
purports to be granted to him, * * * and doth further cancel and an- 
v.20,no.3— 13 
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nul, ab inîtîo, said patent for invention, and the renewals thereof, and the 
transfer thereof, and the registrations thereof, with costs, " etc. 

We hâve also an exemplified copy of the certificate of said judg- 
ment, entered on the margin of the enrollment of the patent in the 
office of the dommissioner, as authorized and directed by section 30 
of the Canadian patent act, bearing date July 13, 1883, after which 
entry, according to the provisions of said section, "the patent shall 
be, and be held to hâve been, void, and of no effect, unless and un- 
tilthe judgment be reversed on appeal." It is the légal conséquence 
of Buch a judgment that the foreign patent never had in fact any ex- 
istence, and that, hence, it can hâve no effect in shortening the term 
of the American patent. The latter stands for 17 years, as if no at- 
tempt had bcen made to take eut the foreign letters. In fchis new 
state of facts the order dissolving the injunction must be vaoated, and 
the injunction restored in its former vigor and force, unless the al- 
légation of the défendants that the judgment was obtained by collu- 
sion deprives it of its légal effect. The charge of collusion arises 
from the fact that the patentée used the machinery, which was the 
only machinery accessible to him, to get before the court the question 
of the validity of his grant. The Canadian statute allows the writ 
of sevré facias in the name of the attorney gênerai of the dominion, 
at the instance of any private person, to test the validity of letters 
patent issued by the sovereîgn to an inventor. A proceeding was 
iûrst instituted by the attorney gênerai of the province of Québec, but 
the court held that he was not the person contemplated in the aot. 
A new writ was issued, and the information filed by the attorney 
gênerai of the dominion. AU the facts involved seem to hâve been 
fairly presented in the information and pleas, and the judgment of 
the court was the conclusion of the law upon the facts. The dé- 
cision must be regarded as binding until set aside by proper pro- 
cèedings. 

This view renders it unnecessary to consider the other questions 
raised and discussed in the case. 

Let an order be entered vacating the former order dissolving the 
injunction, and let the injunction be reinstated. 
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Pennington and another v. Hont. 

{Circuit Court, D. New Jersey. April 5, 1884.) 

Patbkt Law— RraHTs of Assignée Concl0ded bt Decrbb against AssiatroB. 
Assignée of a patent is subject to tbe limitations wWch afCected the title of 
his assigner. If the latter is estopped by a deoree the former is. 

On Plea, etc. 

F. H. Angier, for complainants. 

Carrol D. Wright and A. E. Dennison, (of counsel,) for défendants. 

Nixon, J. This case is now before the court on the défendants' 
plea in bar to the bill of complaint. Thèse défendants filed their bill 
in the circuit court of the United States for the district of Massachu- 
setts, on the iifth of December, 1879, against one Charles W. King, 
of Boston, for the infringement of letters patent No. 203,069, bearing 
date April 30, 1878, and issued to the said Beggs and Aaron S. Pen- 
nington, assignée of the other complainant. The défendants answered 
the bill, denying the infringement, and setting up, among other things, 
that the complainant's patent was void, being anticipated by letters 
patent numbered 148,596, dated March 17, 1874, and granted to one 
Nathaniel D. Clark for garden or lawn sprinklers. The proofs were 
duly taken, and the case went to hearing, and on May 26, 1881, the 
court decided that the défendant had infringed, and that the com- 
plainant's letters patent were valid as against the older patent of 
Clark. On June 16, 1881, Clark assigned his patent to King, and 
on May 29, 1882, King assigned it to the complainant in this suit, 
Harry Hunt, who filed his bill in this court against the said Penning- 
ton and Beggs, complaining of infringement of the Clark patent in 
their use of their own patent, The défendants plead the decree in 
the above suit against King as a bar to the présent action. The com- 
plainant was not a party to the former suit, and he is not estopped 
by the resuit of that controversy, unless he is in privity with some 
one who was a party. The évidence shows that after the interlocu- 
tory, but before the final decree, the défendant King purchased the 
Clark patent of the patentée. After the final decree was entered 
against King, to-wit, May 29, 1882, instead of taking an appeal, he 
acquiesced in the décision, and assigned his interest in the Clark pat- 
ent, which had been decreed not to anticipate the Pennington and 
Beggs invention, to the said Hunt, who bas filed this bill to hâve a 
readjudication of the question that was decided by Judge Lowell in 
the other suit, 

The counsel for the complainant insists that the plea is bad because 
Clark has never had his day in court, or an opportunity to défend or 
sustain his patent. There would be force in the suggestion if he had 
retained the ownership of the patent, and was the complainant in the 
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présent suit. But he sold the patent to King, the défendant in the 
former action, pendente lite, who kept it until after the termination of 
the litigation, and then transferred the title to Hunt, who was his 
principal witness in the suit, and had at least sufficient knowledge of 
the controversy to put him upon inquiry. Hunt 's title, then, is sub- 
ject to the limitations which. affected the title of his assignor, King. 
If the latter is estopped by the decree, the former is. Greenleaf, in 
his first volume of the Law of Evidence, § .523, says: 

"But to give full effect to the prineiple by wMch parties are held bound by 
a judgment, ail persons who are represented by the parties and daim under 
them, or in privity with them, are equally concluded by the same proceedings. 
We hâve already seen that the term ' privity ' dénotes mutual or successive 
relatjonship to the same rights of property. The ground, therefore, upon which 
persons standing in this relation to the litigating party are bound by the pro- 
ceedings to which he was a party, is that they are identifled with him in in- 
terest, and wherever this identity is found to exist, ail are alike concluded. " 

The complainant stands before the court as King would hâve stood 
if he had commenced the action. 

We think the plea in bar must be sustaiued; and it is so ordered. 



Simon v. Neumann and others. 

{Circuit Court, 8. D. Eew York. May 10, 1884.) 

Patbnt— Adoption of Old Portion of Impboved Dbvicb no Inprinoement. 
A certain patent being found to be an infringement upon an old invention, 
it is no infringement to imitate the old portion of it,so long as there is no in- 
terférence with the new. 

In Bquity, 

Frédéric H. Betts and J. S. Hindou Hyde, for orator. 

W. C. Haiiff and Johri, Van Santvoord, for défendant. 

Wheelee, J. This suit rests upon reissued letters patent No. 9,772, 
dated June 21, 1881, the original of which was No. 177,020, dated 
May 2, 1876, and granted to the orator for an improvement in travel- 
ing-bags. The improvement consisted in making the lock-plate long 
enough to support net only the lock itself and its fastenings, but also 
ring-loops for the handle attached to raised portions of the plate, and 
having creases under the ends of the plate for rings or other devices 
for a carrying-strap, so that attaching the plate to the frame would 
attach ail thèse parts to the bag. There were three claims in the orig- 
inal patent,— -one for the lock-plate having secured to it the lock, 
fastening, and ring-loops; one for the lock-plate having the recesses 
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formed by the raised portions for receiving the ring-Ioops; and one 
for the combination of the plate, the lock, and the fastening device, 
secured together and adapted to be fastened to the frame. The ring- 
loops, and the mode of attaching them to an extended plate, and the 
creases under the ends of the plate for the rings of a carrying-strap, 
appear to haye been new. A lock and fastening secured to a plate, 
adapted to be attached to a bag-frame, appear to hâve been old. The 
first two claims would therefore be valid, but the défendants do not 
hâve the ring-loops, nor their mode of attachment to the plate, and 
do not infringe those claims. The third claim, not calling for any- 
thing peculiar about the plate more than it should be combined with the 
lock and fastening device, and adapted to be attached to the frame, 
by ils terms covered nothing that was new, and appears to be invalid. 
Nothing in respect to the creases under the ends of the plate was 
claimed. The reissue has two new and additional claims, — one for a 
lock provided with means whereby the rings of the carrying-strap can 
be attached directly thereto, substantially as specified; and one for a 
lock having its bottom plate provided with creases for the rings for 
the handles. Thèse claims hâve référence to the creases for the rings 
of the carrying-strap or handle under the ends of the extended lock- 
plate. They are extended to cover this feature. The défendants 
hâve the extended plate and this feature. There is no claim any where 
for the extended plate by itself, and none that is infringed except thèse 
expanded claims made to cover the infringement by /the expansion. 
The expansion was nearly five years after the original, and does not 
seem to be warranted, according to the récent décision upon this s ab- 
ject. Therefore the défendants do not infringe any valid claim, and 
the bill must be dismissed. 

Let a deeree be entered accordingly, with costs. 



EoBMER V. Simon and others. 

(Cireait Court, S. D. New Ywk. May 10, 1884.) 

Patent — Adoption of Invention for Pdbposb of Addino to it, an Infrinok- 

MBNT. 

The taking of an invention for the purpose of adding to it is as much an in- 
fringement as would be the taking and using it without the addition. 

In Equity. 

A. v.Briesen, for orator. 
Frédéric H. Betts, for défendant. 

Whbeler, J. This suit is brought upon letters patent No. 195, 
233, dated September 18, 18T7, and granted to the orator for an im- 
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provement in combined lock and handle for traveling-bags. The im- 
provément consista in having the case for the look long enough to 
fasten the handle to at each end by rings tbrongh the upright walls of 
the case. The handle is thus attached to the lock and by that to the 
bag; and the extended perpendicular walls of the case stiffen and 
strengthen the whole. If the invention, had been of an attachment 
of the lock directly to the handles only, or of the extension of the top 
plate of the lock-case along the frame to receive the handle-rings, it 
would hâve been anticipated; but the substance of it is understoodto 
be the single attachment of the lock and handle to the frame, and tak- 
ing advantage of the walls of the case to strengthen the frame at the 
handles. None of the devices relied upon by the défense meet thèse 
qualities. The patent, therefore, seems to be valid. 

The structure shown for an infringement appears to bave ail the 
éléments of the patented invention, with the addition of a bottom plate 
to the lock extending beyond and fitting over the handle-rings. This 
adds to, but does not take the place of, the orator's arrangement. 
The attachment of the handles to the lock-case, and the support of 
the whole by the walls of the case, are retained. This taking of the 
invention for the purpose of adding to it is as much an infringe- 
ment as if taken and used without the addition. The orator, there- 
fore, seems to be entitled to a decree. 

Let a decree be entered for the orator for an injunction and au 
account, with costs. 



The Golden Rule.' 

{Circmt Court, E. D. Loumana, March 29, 1884.) 

1. CoLMsroN. 

Although the évidence shows that there was no actual collision, there is no 
doubt that the Golden Rule fouled in the hawser of the Arthur and broke it, 
and probably, in doing se, broke tlie sliip's martingale. It was an accident 
likelj to occur in a crovvdcd port, and tlie otïending veasel uas liable for the 
damages. 

2. SURVEY. 

The costs of a survcy held on the injured vessel, without order of court, 
or by contract bctween the parties, in the absence cf any pioof that it was a 
necessary resuit of the collision, cannot be charged as part of the damages. 

Admiralty Appeal. 

James McConnell and Horace E. Upton, for libelants. 

H. H. Walsh, for claimants. 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Pardee, J. It appears that the bark Prince Arthur was moored in 
the Mississippi river at First street, in this city, and that the stem- 
■wheel steam-boat Golden Eule attempted to land ahead, and in doing 
80 her wheel fouled in the large hawser leading from the head of the 
Arthur ashore, chafing and breaking the hawser, and starting the 
ship's figure-head and breaking her martingale. The captaiu of the 
Prince Arthur called a board of survey, repaired his ship's figure- 
head and martingale, purchased a new hawser, and presented his 
olaim to the Golden Eule for $262.33 for payment, which was re- 
fused, but $30 tendered in fuU payment of damages. Thereupon 
the owners of the Prince Arthur libeled the Golden Eule, alleging 
collision and damages. Thereafter the claimant tendered in court 
$50 and costs accrued. On référence to a commissioner to report 
damages the foUowing items and sums were allowed : 

Por hawser, $194 70 

l'or martingale, - -,- . - - 3 76 

For survey, - - - - - - -80 00 



Total $228 46 

The district court, considering that a déduction on account of new 
for old should be allowed on the hawser, reduced the amount by one- 
third of the cost, and then confirmed the master's report, leaving the 
account for damages standing thus: 

For hawser, .....-- $152 36 

For martingale, --.... 3 76 

For survey, - - • - - - -30 00 

Total - - - $186 12 

Deduct value of old hawser left on ship and proved, - - 33 86 



Total damages, - - - - • - - $152 26 

For which amount judgment was given, subject to the tender of 
$89.25 made by claimant and paid into court. 

In this court the claimant strenuously contends that there was no 
collision; that the hawser was rotten; thatitcould havebeen spliced; 
and that $30, the original tender, covered ail the damages. The évi- 
dence shows no actual collision of ships, but it is immaterial. There 
is no doubt, under the évidence, that the Golden Eule fouled in the 
hawser of the Arthur and broke it, and probably, in doing so, broke 
the ship's martingale. It was an accident likely to occur in a crowded 
port, and there is nothing to détermine about it except the actual 
damages. The évidence that the hawser was rotten is wholly infer- 
ential, based on the faot that it broke, and I think is fully met by the 
facts and direct évidence on the part of libelants. The évidence also 
shows that it could not hâve been spliced without weakening and 
shortening it, so as to render it useless to the Prince Arthur. A new 
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one oost in this market $228.56, and when from that amount was de- 
ducted one-third, newfor old, and the proven value of the old hawser, 
$33.86, there ought to be no question that the damage on aceount cf 
the hawser was oorrectly ascertained. The small amount allowed for 
the martingale was proved, and is not questioned. The survey does 
ûot appear to hâve been questioned in the district court, either in the 
record or in argument. No exception was taken to the master's re- 
port, except the objections that may hâve been urged orally before 
the district judge. Proctors for libelants in this court hâve not shown 
on what authority or principle such charge for damages is allowable. 

The survey was not by order of any court, nor by contract between 
the parties. It was ex parte, although the agent of the Golden Rule 
had notice, It was not admissible in évidence, and determined no 
fact in the case. It was not necessary in the light of actual facts 
of the alleged collision or of the injuries resulting. If the survey was 
a necessary resuit of the injuries inflicted on the Prince Arthur, such 
fact should hâve been proved in the case. As the record stands, the 
expense of holding it ought not to be charged to the claimant, and I 
think the judgment of the district court should be reduced by that 
amount. If the claimant had objected to that item in any of the pro- 
ceedings before reaching this court, I hâve no doubt it would hâve 
been either established by proof and authority, or been disallowed by 
the court; and for this reason, while I reduce the amount of the de- 
cree given by the district court, I do not think ail the costs of appeal 
should be thrown on the libelants. 

A decree will be entered in favor of libelants for $122.56, with 5 
per cent, interest thereon from March 13, 1880, and for costs of the 
district court, subject to the tender of $9.25 made June 14, 1882; 
the costs of this court, inoluding cost of transcript, to be equally paid 
by the parties. 
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PiSH ». One Hundeed and Fifty Tons of Brown Stone. 
{District Court, 8. D. New Torh. April 16, 1884.) 

1 DbMDBBAQE— r.EASONABLE TiME— USAGK. 

Where goods are taken on freight consigtied to a consignée at a particular 
wharf, and there is either no bill of lading, or the time for delivery is net spè'i- 
fled, and there is no contract on the subject, held, that the obligation in respect 
to delivery is that each party shall use reasonable diligence in performing his 
part to elïect the delivery ; and that in the absence of any spécial usage of the 
port or of the trade neither will be liable to the other for any détention of the 
vessel arising from any cause over which lie has no control, and for whioh he 
is not in fault. 

2. Samb— Stipulation to Photect Vessel. 

If the vessel would guard against détentions not arising from the fault of the 
consignée, she must protect herself by stipulating for a given period for the 
disoharge after arrivai, or for dispatch. Where no such précautions are taken 
the consignée is not liable for détention, if not in fault. 

3. Bamb— Case Stated. 

"Where the canal-boat J. B. A. took on board, at a port in Connecticut, a 
cargo of brown stone, deliverable at Sixty-third street pier, New York, and on 
arrivai there was obliged to wait seven days for lier turn to get a berth to de- 
liver the cargo, through the accumulation of other vessels arriving before her, 
and Sixty-third street pier was known to the libelant to be usually crowded 
and a bad place, and the usage in the brpwn-stone trade was for the carrier to 
take therisk of such détention, held, that the consignée was not in fault, and 
that the libelant was not entilled to recover demurrage, both on that ground 
and on the ground of the usages of the trade. 

Demurrage, 

J. A. Hylani, for libelant. 

Henry Gildersleeve, for claimants. 

Brown, J. This libel was filed to recover $337 freight, $40 extra 
charges, and 7 days' demurrage, at the rate of $15 a day, on the de- 
livery of 150 tons of brown stone, consigned to Morris & Cahill, at the 
Sixty-third street pier, this city. The stone was shipped by the Mid- 
dlesex Quarry Company, at Portland, Connecticut, on board the libel- 
ant's canal-boat J. B. Arnold, deliverable to the consignées at the 
Sixty-third street pier, New York. The boat arrived near the pier 
on the sixth of December, 1881, and gave immédiate notice to the 
consignées of her readiness to discharge. There were numerous other 
vessels waiting their turn to get to the pier, and the Arnold was not 
able to get near enough to commence discharging until the 13th, 
when her discharge was commenced aeross another boat, which lay 
inside of her, and was finished on the noon of the 16th. The con- 
signées, Morris & Cahitl, are stone cutters, who had a yard near 
Sixty-third street pier. On the arrivai of the Arnold they desired 
her captain to unload the stone directly upon their trucks, instead of 
upon the docks, agreeing to pay him for doing so $10 per day — the 
customary extra price. The claimants do not dispute the items 
claimed for freight and four days' extra pay; the claim for demurrage 
is the only matter litigated in this suit. 
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The captain testified that two days would be a reasonable time to 
unload the boat directly upon the dock after commencing her dis- 
charge, and that one day's additional time would cover the further 
delay incident to loading upon trucks. The évidence shows that the 
time actually occupied after the delivery was commenced was only 
three full days; namely, the whole of the 13th and 14th, one-half of 
the 15th, — the other half of the day being stormy and unfit for work, 
— and one-half of the 16th. No unreasonable delay, therefore, is 
chargeable upon the claimants after the discharge was commenced; 
the additional day beyond two f ail days which would be required to 
unload upon the pier, must be deemed covered by the extra priée 
agreed to be paid for unloading upon the trucks, since there was no 
unreasonable delay in receiving the cargo upon trucks as agreed. 
The only question remaining relates to the period between December 
6th, when the vessel arrived, and the 13th, when she was able to 
commence her discharge. 

There was no proper bill of lading in this case, but a mère direc- 
tion where to unload, with a draft for the freight upon the consignées. 
Neither this paper nor the oral contract between the parties provided 
any time within which the delivery should be completed. The law 
in such case requires only that the consignée shall use reasonable 
diligence in the discharge of the cargo after arrivai, and proceed in 
accordance with any established custom of the port or of the partic- 
ular business, if any there be. A discharge according to such usage 
will be regarded as a discharge with reasonable diligence. Houge v. 
Woodruf, 19 Fed. Ebp. 136, 137; Aylward v. Smith, 2 Low. 192. 

Where the bill of lading is silent as respects the time in which the 
cargo is to be delivered, the only ground for holding the consignée 
liable is some fault on his part in the acceptance of the cargo. Rodg- 
ers v. Forresters, 2 Camp. 483; Burmester v. Hodgson, Id. 488. If, on 
the other hand, the bill of lading limits the time within which the 
delivery is to be made, that limitation is construed in maritime law 
as a stipulation for the beneût of the ship, designed to cast upon 
the consignée ail risk of détention beyond the stipulated period ; and 
no custom of the port would be allowed to override such a stipula- 
tion. Randall v. Lynch, 2 Camp. 352; Philadelphia é R. R. Go. v. 
Northam, 2 Ben. 1; Gronstadt v. Witthoff, 15 Fed Eep. 265, 271. It 
is in the power of the vessel always to provide against any loss on 
her part through détention from accidentai causes at the place of 
discharge, if such be the intention of the parties, by inserting in the 
bill of lading the time within which the cargo must be received, or 
by other familiar provisions, such as that the vessel shall hâve "dis- 
patch" or "quick dispatch," either of which would cast the risk of 
delay upon the consignée, (Smith v. 60,000 Feet of Yellow Fine Lum- 
her, 2 Fed, Eep. 396; Thacher v. Boston Gas-light Co. 2 Low. 361; 
Davis v. Wallace, S Cliff. 123; Kearon v. Pearson, 1 Hurl. & N. 386; 
1,100 Tons of Goal, 12 Fed. Eep. 185; Ghoate v. Meredith, 1 Holmes, 
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500; Bjorkquist v. Steel Rail, 8 Fed. Eep. T17;) but if none of thèse 
précautions are taken by the carrier, I see no ground upon which the 
carrier can charge the consignée with a breach of duty where the 
détention has arisen from causes of -which neither has any control. 

In the case of Ford v. Cotegworth, L. E. 4 Q. B. 127, Blackbobn, 
J., saya, (page 133 :) 

" Where the act to be done is one in which both parties to the contract are 
to concur, and both bind themselves to the performance of it, there is no prin- 
ciple on which, in the absence of a stipulation to that eflect, either expressed 
by the parties or to be colleeted from what they hâve expressed, the damage 
arising from an unforeseen impediment is to be cast by law on the one party 
more than on the other; and, consequently, we think that what is implied by 
law, in such a case, is not that either party contracts that it shall be done 
within either a tixed or a reasonable Urne, but each contracts that he shall use 
reasonable diligence in performing his part. * * * Wè think that the 
contract which the law implies is only that the merchant and ship-owner 
should each use reasonable dispatch in performing his part. * * * The 
delay having happened without f ault on either side, and neither having un- 
dertaken by contract, express or implied, that there should be no delay, the 
loss must remain where it falls." 

Gliffoed, J., ïn the case of Davis v. Wallace, supra, intimâtes the 
eame opinion. "Delay beyond that," he says, (t. «., the time necessary 
for unloading,) "if occasioned by natural cause over which the défend- 
ant has no control, may, perhaps, be excused in a case where there is 
no express contract as to time." See Carsanego v. Wheeler, 16 Pbd. 
Eep. 248; XJross v. Beard, 26 N. Y. 8.5. 

The libelant in this case claims demurrage from the moment of 
arrivai. But even had the beat obtained a berth at once and been 
ready to discharge immediately, in the absence of stipulated lay-days, 
one day's time after notice is ordinarily allowed to the consignée to 
prépare for delivery of the cargo, which shows that the gênerai obli- 
gation of the consignée is not to discharge immediately, but only an 
obligation to use diligence in doing so. If a vessel were entitled to 
demurrage, as claimed by the libelant, in the absence of any stipu- 
lated time to discharge, when consigned to a particular dock, notwith- 
standing the fact that the détention arose from the accumulation of 
other vessels, or some other cause wholly beyond the consignee's con- 
trol, the use of the spécial stipulations to which I hâve referred, such 
as "customary dispatch," or "quick dispatch," or a stipulated time 
for delivery, would be superfluous ; and every such shipment, in effect, 
would become équivalent to an agreement for "quick dispatch." Such 
a claim, it seems to me, is olearly untenable. The obvions usages in 
shipping are to the contrary. If there be no fault or unreasonable 
delay in the consignee's receiving the cargo, he cannot.in such cases, 
in reason or justice, be charged for détentions through causes for 
which he is in no way responsible; because the carrier has not taken 
the précaution to throw the risks of such détentions upon him, and 
because he has not undertaken to answer for them. And where the 
carrier has undertaken to deliver the cargo at a particular dock, and 
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the place of delivery ia known to be material to the consignée, as in 
this case, the latter is not required to accept a delivery at a différent 
place, to his own loss, for the mère oonvenience of the carrier. The 
latter knowiag the facts, and the liability to détention, must bear the 
risk, if he has not stipulated to the contrary. 

The évidence, moreover, in this case satisfies me that it is the well- 
established custom in the brown-stone trade that the carriers take 
ail risks of détention at the docks to which they are consigned. The 
stone-cutters, who are the customers and consignées of the quarry 
companies, hâve their stonë-yards near the docks to which the stone 
is to be consigned. It is a matter of pecuniary importance to them 
that the stone be delivered at the dock specified, and not elsewhere. 
The shippers.contract to deliver it there, and there the carriers agrée 
to take and deliver it. Although thèse docks are known to be often 
crowded, causing serions détention of the vessels, yet in a long course 
of years no claims of démarrage hâve been made where there was 
no fault in the consignée, because such has been the gênerai under- 
standing in the trade, and frequently reiterated in the paroi contracts 
when the stone is shipped. The évidence by the libelant as to the 
payment of démarrage in one or two instances shows that this arose 
through a difficnlty between a consignée and a purchaser, and in reality 
confirma the usual custom. Sixty-third street, where this stone was 
to be delivered. was known to be specially liable to détentions; and 
this was known also to the libelant. This vessel was discharged in 
her turn; that, by the custom of the trade, was ail that the libelant 
was entitled to demand, in the absence of any spécial provisions, either 
for dispateh or a limited number of days for delivery. 

In both points of view, therefore, the claim for démarrage must be 
disallowed. The defendant's set-off for wharfage paid, at the rate of 
four dollars per day, on account of the vessel, cannot be sustained. 
The statute allows but fif ty cents per day against canal -boats ; and 
the answer expressly describes this boat as a canal-boat. The libel- 
ant is therefore entitled to the freight and extra charges, less two 
dollars wharfage, with interest and costs. 
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The Heeotjles. 

Philadelphia & E. E. Co. v. Wakren Podndrt & Machine Co. 

Same V. Febeins and others. 

[Circuit Court, D. Massachusetts. April 29, 1884.1 

1. Admiralit — Division of Damaoes— Recoupmbnt. 

Where a schoonur was lost in a collision witli a steamer, occasioned by the 
fauU of both, and ihe damages were to be divided equally between tho owners 
of tlie two, Aeld ihat, from the damages otherwise due to the owners of the 
schooner, the owners of tlie steamer might reooup half of the damages recov- 
ered against the steamer by the owners of the cargo that waa lost with the 
schooner. 

2. Samk— Division of Oosts. 

Decree that costs be equally divided, la a case where damages were equally 
divided, even though the Ubelant's vessel was wholly lost. ïhe particular cir- 
cumstances of each case must govern. 

In Admiralty. 

Morse é Stone, for appellants. 

John C. Dodge é Sons and John Lathrop, for libelanta, 

LowELL, J. !■ adhère to a remark wMch I made incidentally in 
The Mary Patten, 2 Low. 196, 199, that the gênerai rule, bo far as 
there can be one, should, in the absence of particular circumstances, 
give a libelant in a cause of collision bis costs, though he recover 
but half bis damages, where the loss is ail on one side. Such bas 
been the practice in the first and second circuits of late years, The 
Austin, 3 Ben. 11; The Baltic, Id. 195; The Paterson, Id. 299; The 
City of Hartford, 7 Ben. 510; The William Cox, 3 Fed. Eep. 645; 
The Excelsior, 12 Fed.. Eep. 195 ; The Eleonora, 17 Blatchf. 88; The 
Mary Patten, 2 Low. 196, 199. This practice is approved in a con- 
sidered dictum of Stronq, J., in the suprême court, where he says : 
"Doubtless tbey [costs] generally follow the decree, but circumstances 
of equity, of hardship, of oppression, or of négligence, induce the 
court to départ from tbe rule in a great variety of cases." The 
Sapphire, 18 Wall. 51, 57. That dictum states the law of admiralty 
and of equity as well as it bas ever been stated. In the tbird cir- 
cuit, the practice is to divide costs as well as damages, where but 
one party bas suffered, as well as in tbe more oommon case of loss on 
both sides, when the practice in ail tbree circuits is to divide costs as 
well as damages. See TJie Pennsylvania, 15 Fed. Eep. 814. Judge 
BvTLEE, in that case, relies very much on the form of decree in lïie 
America, 92 U. S. 432, 438, made in 1875, which, he tbinks, should 
bave more weight than the remarks of Stbong, J., in The Sapphire, 
supra. I cannot see the two cases in that light. Mr. Justice Stbong 
was speaking deliberately upon a point which had been argued ; and 
Mr. Justice Clifford simply entered a decree in the usual form, and 
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there îs no reason to suppose that hîs attention was called to any 
distinction between that case and those in which both parties recover 
damages. Perhaps the opinion of the suprême court is left in doubt 
by those cases, as is intimated by Judge Blaïchfobd in Vanderbilt v. 
Reynolds, 16 Blatebf. 80, 91; but the chief justice appears to hâve 
followed the usual practice of the second circuit in 1879. The Eleo- 
nora, supra. The point is not one of great importance, because ail 
admit the full power of the court to regulate each case according to 
its spécial merits. I wish to say, however, that Judge Butler mis- 
understands my argument in supposing it to rest upon the practice 
of courts of law. What I said was, "ail courts" were accustomed to 
give costs to the prevailing party. ïhat remark is as true of courts 
proceeding according to the course of the civil law, as of others. "It 
was the rule of the civil law that victvis victori in expensis condemna- 
tus est. This is the gênerai rule adopted by the court of chancery, 
and the unsuccessful party must show the existence of circumstances 
sufficient to displace the prima fade claim to costs given by sucoess 
to the party who prevails." Daniell, Ch. Pr. (4th Am. Ed.) 1381. 
In the note to this passage are many décisions in which learned cban- 
cellors hâve set forth the essential justice of the gênerai rule. And 
the same gênerai rule prevails in the admiralty. Why collision cases 
should be held to differ essentially from ail others in which a défend- 
ant reduces the plaintiff's demand, I am not able to discover. In this 
particular case I think I ought to foUow the decree in 'The A. Denike, 
3 Cliiï. 117, and divide the costs, the claimants having succeeded, in 
part, in this court. 

Two libels were filed against the steamer Hercules for the total loss 
of the schooner and her cargo, by the respective owners of each ; both 
vessels were found to be in fault. The claimants now ask that, from- 
the damages which would otherwise be due the owners of the schooner,, 
they should be permitted to deduct or recoup one-half the value of 
the cargo, because each party is liable for that loss, according to The 
Atlas, 93 U. S. 302. A recoupment of this sort bas been allowed in 
several cases. See The Eleonora, supra; Léonard v. Whitwïll, 10 
Ben. 638; TheC. H. Poster, 1 Fed, Eep. 733; Inre Léonard, 14 Fed. 
Ebp. 53; Atlantic Ins. Co. v. Alexandre, 16 Fed. Eep. 279; The Gan~ 
ima, 17 Fed. Eep. 27-1. That one vessel was whoUy lost, does not 
prevent a contribution in case of mutual fault. The North Star, 106 
D. S. 17; S. C. 1 Sup. Ct. Eep. 41. It is true that the question 
whether the schooner is excused from liability to the owners of the 
cargo shipped on board of her, bas not been brought into the case^ 
and therefore, if there is any ground for relieving the owners of this 
liability, they may show it by supplementary proceedings in the cause. 
If they shall make no move in that direction within 30 days, the de- 
orée will be that the claimants bave the right to recoup from the dam- 
age found against them, and in behalf of the owners of the schooner,. 
one-half of the amount found due the owners of the cargo. 
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The Peotectok. 
Beickley, Adm'r, etc. v. City of Boston. 

[Circuit Court, D. Mmsachnsetts. April 29, 1884.) 

1. Admis ALTY — Libbi, in Rem — Police Boat Exempt. 

A police boat owned and uscd by a city for public purposes cannot be sub- 
jected to a libel in rem without the consent of the city. 

2. SaME — RBIM.B0H8EMENT OF EXPBNSES NOT PkOFITS. 

The indirect profit which ilie city may dérive from the use of the vessel by 
reason of the law reqniring master.s of vessels to pay the expense of theirremoval 
when ordered by the harbor-master does not render it subjeot to attachaient as 
a pièce of pruperty earning money for the city. 

In Admiralty. 

Paul West and John W. Low, for libelant. 

T. M. Bahson, Asst. City Sol., for claimant. 

LowELL, J.- The libel propounds that Thomas Brickley, the plain- 
tiff's intestate, late of Boston, waa, on Tuesday, July 4, 1882, in good 
health, and was standing on a float stage engaged in painting the out- 
side of the brigantine Eapid, then lying in the dock on the south side 
of Long wharf, in the harbor of Boston, when the steamer Proteetor, 
lying higher up the dock, began to move under steam in order to 
leave the dock, and was so negligently navigated that she was backed 
upon the float stage, which waa submerged, and Brickiey was preoipi- 
tated into the water and sufïered severe bodily injury, from which he 
died on the third of August, 1882. The city of Boston, owners of the 
steamer, appeared as elaimants, and gave a stipulation to the action, 
and afterwards filed an answer in the nature of a plea to the jurisdic- 
tion, averring that the Proteetor is now, and was at the time of the 
injury to the libelant's intestate, "a public vessel engaged in exer- 
cising a fimction of government, viz., the préservation of the public 
peace, the enforcement of the laws, and other similar powers and 
duties, and was in the control, under the custody of, and entirely 
managed by, police oÊ&cers appointed under the laws of the common- 
wealth of Massachusetts, and servants and agents of said common- 
wealth." An answer to the merits was afterwards filed, upon which 
the case was tried and decided against the libelant; but on this ap- 
peal it has not been argued or suggested that there was a waiver of 
the exception to the jurisdiction; and Judge Nelson recollects that 
there was not. The point of this exception is that, by admiralty rule 
15 of the suprême court, the libelant may proceed against the ship 
alone, or against ship and master, or against the owner alone, but 
not against the ship and the owner together; and therefore, to sus- 
tain this suit, which is against the ship, the libelant cannot aver that 
the owner is a party défendant, but must show a right to arrest the 
ship in order to give the court jurisdiction of the thing; though, as it 
has jurisdiction of the subject-matter, this point might be waived. 
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The Protector was employed by the city of Boston, solely for pub- 
lic purposes, as a police boat, for patrolling the harbor and other 
similar duties, and it might be a serious and irréparable damage to 
the public service if it were liable to seizure for the debts of the city, 
whether the form of claim imports a lien or privilège, or is an ordi- 
nary attachment. Judge Dillon, in his work on Municipal Corpora- 
tions, § 446, says that, on principle, the private property of such a 
corporation ought to be liable to seizure; but not property ownedand 
used for public purposes, such as (among other things) fire-engines. 
And so ail the judges agreed in Meriioether v. Garrett, 102 U. S. 472. 
See Poster v. Fowler, 60 Pa. St. 27, and cases cited; Davenport y. 
Peoria Ins. Co. 17 lowa, 276. A police boat seems very like a fire- 
engine, as a pièce of property dedicated to public uses, which may 
need its services at any time. A witness testified that this vessel was 
the harbor-master's boat, as well as the police boat. I do not see that 
this changes the situation. Bj the statutes of Massachusetts, the 
harbor-master has important public duties to perform, some of which 
may require him to make use at times of the police boat. Pub. St. 
c. 69, §§ 29 and 30, are cited to show that the city may make a profit, 
indirectly, by the use of this boat. Thèse sections require the masters 
and owuers of vessels to pay the expense of their removal from one 
part of the harbor to another, when ordered by the harbor-master, 
and if they neglect to pay, the expense may be recovered for the use 
of the city. A reimbursement of expenses is not profit, and if the 
Protector should be used by the harbor-master to notify an owner to 
remove his vessel, or even used to tow it, the steamer would not 
thereby become a pièce of property earning money for the city, like a 
shop which they bad let to hire. I am constrained to décide, there- 
fore, that an action in rem against this vessel cannot be enforced with- 
out the consent of the city. 

Libel dismissed, witbout costs. 
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Cabbick, Surviving Partner, etc., v. Lakdman 
(Circuit Court, N. D. Alabama. April Term, 1884.) 

1. Removai. of Causes undeu Section 639, Rev. St.— Amount ra Disputk. 

In order that a cause may be removed from the state courts to the United 
States courts, under section 639, Rev. St., the suin in dispute, exclusive of costs, 
must exeeed $500 at ttie tirae of tlie oommeacement of the action in the state 
courts. 

2. SaMK— ACT OF 187îi— CiTIZBSSHIP. 

A suit cannot be removed from a state court to the United States courts, 
und'T the act of 1875, unless the requiaite citizenship of the parties existed, 
both when the action was begun and the pétition for remoTal filed. 

Motion to Remand Cause to the state court. 

L. P. Walker and R. W. Walker, for motion. 

Humes, Gordon é Sheffey, contra. 

Bruce, J. This suit was origiually brought in the circuit court of 
Madison county, Alabama. The Bummons was executed on the de- 
fendant ou the twenty-sixth of September, 1871. The suit was upon 
a draft or order of Landman, défendant, on Sample, Williams & Co., 
of Nashville, Tennessee, to order of W. J. Carter, for $350.57, dated 
Huntsviile, Alabama, May 6, 1871, and indorsed by W. J. Carter. 
The pétition to remove the suit into this court was filed on the sixth 
day of February, 1883. Various grounds are alleged for the motion 
to remand, but in the view taken of the case it is only necessary to 
discuss one question, for upon that this case tarns. 

The position of the movent is that the amount in dispute in the 
cause is not sufiScient to warrant the removai under the law. The 
removai is claimed under the act of March 2, 1867, which has been 
carried into the Eevised Statutes of the United States, and is found 
in section 639, which provides : 

"Any suit comnienced in any state court wherein the amount in dispute, 
exclusive of costs, exceeds the sum or valide of flve hundred dollars, to be made 
to appear to the satisfaction of said court, may be removed for trial into the 
circuit court for the district where such suit i^ pending, next to be held after 
the filing of the pétition for surh removai hereinafter mentioned, in the cases 
and in the manner stated iu this section." 

It is thuB seen that, in order to remove a suit under this section, the 
amount in dispute, exclusive of costs, must exeeed $500. At the 
time this suit was brought in the state court, September 21, 1871, 
the amount in dispute was less than the sum or value of $500, but 
the litigation in the state court, or rather courts, for the case seems 
to hâve gone to the appellate court, was protracted, and the pétition 
for removai was filed February 6, 1883, about 11 years after the suit 
was commenced. In the mean time, the interest accruing upon the 
draft sued on up to the time of the filing of the pétition for removai, 
added to the principal, amounts tomore than $500, exclusive of costs. 

The proposition of counsel for the removai of the cause to this 
v.20,no.4— 14 



■ % 10 FEDEBAIi BEPOBTES. 

court is that when the amount in dispute at the time the removal îa 
sought for exoeeds, exclusive o£ costs, the sum of $500, then the case 
falls within the law and is removable. On the other hand, it is olaimed 
that the amount in dispute at the time of the commencement of the 
suit in the state court being less than $500, the case does not fall 
within the removal statute. I do not find, nor am I referred to, any 
decided case where this question has been passed upon, except that 
the circuit court of Madison county, Alabama, has passed upon thia 
question in this case by denying the pétition for removal. 

The language of the statute under which the removal is claimed is 
first to be noted. The words are: "Any suit commeneed in any 
state court wherein the amount in dispute exceeds, etc. * * *" 
Now, when is it that the amount in dispute is to exceed the sum or 
value of $500 ? The most natural answer is, at the commencement 
of the suit. The statute does not say so in so many words, but the 
amount in dispute is mentioned in such connection with the com- 
mencement of the suit that such would seem to be the most natural 
construction and meaning of the words used. It is something like 
the rigbt to an appeal which dépends upon the amount in dispute at 
the time the right to the appeal accrues, and if the condition as to 
the amount is not présent when the right accrues, it does not there- 
after arise by reason of interest accruing upon the judgment or de- 
cree from which the appeal is sought. So when the right to sue 
accrues, and the party invokes the jurisdiction of the court, the con- 
ditions présent at that time would seem to be the conditions which 
should eontrol upon the question as to whether the suit is removable 
from the state court to the circuit court of the United 8tates. 

In Spear ou the Law of the Fédéral Judiciary, at page 462, speak- 
ing of the amount in dispute, the authôr says : 

"The absence of this condition is fatal to the right of removal as given by 
the statute. The right dépends upon a statute, and the facts as they existed 
when the suit was commeneed in the state court in respect to the sum or 
value in dispute ràust détermine whether this particular condition of the 
statute is piesent;" citing Boherts v. Nelson, 8 Blatchf. 74, 77. 

This author adds : 

"Thèse gênerai provisions of the statute apply to ail the cases enumerated 
therein, and oonstitute a part of the légal requirements in the removal of thèse 
cases from state courts to the circuit courts of the Uuited States." 

An argument is made, based upon a Une of authorities, to the 
proposition that where a suit may be removed from a state court to 
the circuit court of the United States, under the removal acts of con- 
gress, on account of diversity of citizenship of the parties to the suit, 
that such diversity of citizenship need not exist at the time the suit 
is commeneed in the statç court, but only when the removal is sought. 
And by analogy it is claimed the same rule should apply in référence 
to the jurisdictional condition as to the amount in dispute, that it is 
sufiScient if the amount exceed $500 when the removal is sought. 
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The argument would be pertinent and strong, were it conceded that, 
in order to render a suit removable, it is sufficient that the diversity 
of citizenship of the parties, plaintiff and défendant, exist at the time 
the suit is sought to be removed, and without référence to the citizen- 
ship of the parties at the time the suit was commenced in the state 
court. That proposition is maintained by a line of authorities cited 
in Spear, Fed. Jud. 501, 502, among which is Jackson v, Ins. Co. 
3 Woods, él3, opinion by Judge Woods. 

There is, however, a line of authorities to the proposition that the 
cause cannot be removed unless the required citizenship existed, not 
only when the pétition for reinoval is liled, but also at the time the 
action is begun in the state court. The case of Houser v. Glayton, 3 
Woods, 273, opinion by Justice Bradley, and the case of Kaeiser v. 
Illinois Cent. R. B. 6 Fed. Eep. 1, opinion by Judge McCbary, of tbe 
Eighth circuit, are cited, and other authorities to the same proposi- 
tion ; Spear, Fed. Jud. 502, 503. 

Tiie suprême court of the United States, in the case of Gibson v. 
Bruce, 2 Sup. Ct. Eep. 873, hold that a suit cannot be removed from 
a state court, under the act of 1876, unless the requisite citizenship of 
the parties exists both when the suit was begun and when the pétition 
for removal is filed. So that the argument based upon the proposition 
that the citizenship necessary to the removal of the cause need only 
to exist at the time the pétition for removal is filed, is not main- 
tained. 

The conclusion then is, that, at the commencement of tbe suit in 
the state court, the sum or value in dispute, exclusive of costs, must 
exceed $500 in order that the suit may be removed, and that the 
subséquent accrual of interest upon the matter or sum in dispute 
does not affect the right to remove the cause; and the motion to re- 
mand this cause to the state court is granted. 



In re Accounts of the Shipping Commissioneb of the Pobt of 

New Yokk. 

{Oireuit Court S. D. N'été York. May 5, 1884.) 

Shipping Gommissioneu — PatmÈnt op Monbt to Unitkd States — Powbbs op 
THE Unitbd States Coubt. 

Court has no power to coinpel the shipping commissioner to pay over mon- 
eys to the government, its powera being superviaory rather than plenary. 

Beport of Master. 

Elihu Root, U. S. Atty., for the United States. 
Benedict é Taft, for commissioner. 

Wallacb, J. The immédiate question presented by the report of 
the master, and the motion made on behalf of the shipping commis- 
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gioner to confirm the report, is whether the salaries paid by the ship- 
ping commissioner to his deputies for the year 1882 were reasonable. 
Having liled hia account of the receipts and expansés of his office for 
the year 1882, an order was made, pursuant to the established mode 
of procédure since the year 1876, by which the account was referred 
to a master for an examination, and report to the court, upon notice 
to the United States attorney. Pursuant to that order Mr. Gutman, 
the master, in February, 1883, filed his report, showing that the re- 
ceipts of the office for the year 1882 were $22,531.50, and the ex- 
penses for the year were $22,531.50. Among the items of expenses 
in that account were three of $3,648 each, paid by the shipping com- 
missioner to his three sons for their salaries as deputy shipping com- 
missioners. Upon the motion to confirm that report objection waa 
made by the United States attorney that the salaries paid by the 
shipping commissioner to his deputies were excessive. Thereupon, 
and on the second day of October, 1883, this court made an order re- 
ferring back the report to the master, and direoting him to take such 
proof as might be produced by the shipping commissioner and by the 
United States attorney, and report explicitly upon the reasonableness 
of thetie salaries. Although since 1875 the accocnts of the shipping 
commissioner hâve been returned annually, hâve been passed by a 
master, and on several occasions hâve been objected to by the United 
States attorney, and considered upon such objections by my prede- 
cessors in office, this is the first instance in which those aceounts 
hâve been challenged by opposing proofs on the part of the United 
States attorney. There is no statute which makes it the duty of the 
district attorney to scrutinize or challenge thèse aceounts, and it is 
doubtful if he bas any authority in the premises, except such as is 
conferred upon him permissively by the order of the court; and for 
this reason probably the predecessors of the présent United States 
attorney deemed it beyond their province to controvert the correot- 
ness of the aceounts, beyond criticising items which seemed object- 
ionable upon their face. The last occasion when the aceounts were 
specially investigated was in 1878, when objections were filed by the 
United States attorney to the aceounts for the yeari 1877. It then 
appeared that the commissioner had paid to each of his three sons, 
for their services as depufies during that year, a salary at the rate of 
$3,800 per annum, two of them being paid for the whole year, and 
one of them for six months. Judge BijA*roHFOBD, in considering the 
objections and passing upon the account, esamined with particularity 
the' financial bistory of the office from its inception, and considered 
the principles and items of the aceounts, and referring to the ques- 
tion of salaries paid by the commissioner to his sons, used the fol- 
lowing language in his opinion : 

"As to the allégation that, on ths déposition ot the shipping commissioner, 
the master should havéreported that the salaries, at the rate o£ $3,800 a year, 
paid to the three deputy commissioners, P. C. Duncan, G. F. Duncan, and 
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G. D. Duncan. were entirely loo large for the work performed by them, there 
is nothing to show that any such point was taken by the district attorney be 
fore the master. Nor was any évidence introduced before the master by the 
district attorney to show that the salaries o£ the deputies were too large for 
the work performed by them. No witness expresses an opinion to that ef- 
fect, nor was the shipping commissioner asked whether he could not hâve ob- 
tained compétent persons to discharge the duties so performed for a less com- 
pensation, nor was any évidence given that he could. ïhe arrangement raade 
is testifled to hâve had the sanction of eacli of my predeeessors, Judges Wood- 
RXJFF and Johnson. The three deputies named were deputies from the be- 
ginning. The arrangement was one which sanctioned a salary of $4,000 to 
each of them, if the fées of the oASce would pay it. It has never exceeded that 
sum. The commissioner and the deputies had a right to rely on the arrange- 
ment, until it should be shown, on notice and hearing, that the salaries ought 
to be reduced. Thèse observations cover the above-named accounts. I do not 
intend to say, however, that the salaries of the deputies and of the suboidi- 
nates ought not to be reduced and their number flxed for the future, nor do I 
intend to say that they ought. " 

As the objections to the account are now presented, I am relieved 
from any embarrassment arising frona the décisions of my predeees- 
sors, inasmuch as they were calïed upon to consider sach objections 
when there was no évidence to controvert the case made by the com- 
missioner himself, and, practically, only his side of the controversy 
was eshibited. Thèse décisions, while authoritative and perhaps 
conclusive as an auditing qf past accounts, do not stand in the way 
of considering de novo the question of the reasonableness of the sal- 
aries paid in 1882, unless, as stated in the opinion of Judge Blatch- 
FORD, "the commissioner and the deputies had a right to rely on the 
arrangement (in the past) uniil it should be shown, on notice and 
hearing, that the falaries ought to be reduced." 

The proofs taken before the master are voluminous, and embrace 
a wide range of investigation, notwithstanding the strenuous efforts 
on the part of the commissioner to narrow the field of investigation. 
It was quite impossible, however, to confine the proofs to the value 
of the deputies' services in 1882. Whether it was necessary that 
thèse deputies should be employed for that year, and what was a fair 
compensation for their services then, were questions which could not 
well be resolved without a comparison of the business and duties of 
the office in previous years, and the relative value of the services 
then and now. This led to an inquiry into the nature and extent of 
their services in the past, and finally to an extended examination 
into the business of the office generally, and into the duties of the 
commissioner, and of the deputies, and the varions subordinates, 
during the whole period of its existence, This examination bas been 
sufficiently comprehensive and thorough to possqss the court, not 
only of the material facts respecting the primary subject, but also 
Goncerning the past administration of the office, which it is very much 
to be regretted were not brought to the attention of my predeeessors. 
It willnot be profitable to attempt a recapitulation of the évidence. 
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It is due to the shipping commîssioner, however, to state that wit- 
nesses of high respeotability and intelligence hâve commended his ad- 
ministration of the office generally, and approved as reasonable the 
salaries which he has paid his sons. 

The reasons why I cannot concur in their opinion, and must dis- 
approve the findings of the master, may be brieily stated, and rest 
upon a few salient but eontroUing considérations. The duties of the 
shipping commissioner are not intricate or arduous, but they are use- 
fui and varions, and require good judgment and executive capacity. 
He is the responsible head of the office, and is charged with the super- 
vision of its manifold opérations, and incurs some financial risks be- 
cause he is obliged to pay the expenses of maintaining the office and 
of conducting its business, including rent and the pay of employés, 
out of the receipts of the office. He must rely exolusively upon the 
fées of the office to meet the expenses, as well as his own salary. If 
thèse fées fall short he has no recourse upon the treasury of the 
United States. The statute that créâtes the office provides that the 
salary fées and émoluments of the commissioner shall in no case ex- 
ceed $5,000 per annum. This salary was deemed adéquate by the 
législative department of the government to compensate him for ail 
his responsibilities and services, however onerous and exacting they 
might be. 

The duties and responsibilities of the ahipping commissioner are, 
of course, far more important and onerous than those of any of his 
subordinates. Their duties are either clérical, such as those of book- 
keepers or accountants, or they are services of a lower grade. The 
law contemplâtes that thèse daties are to be disçharged by the com- 
missioner himself, with such clérical assistance as may be necessary. 
It enacts that "any shipping commissioner may engage clerks to as- 
sist him in the transaction of the business of the shipping office, and 
may, in case of necessity, députe such clerks to act for him in his of- 
ficiai capacity." As appears by the proofs the services which the 
subordinates of the higher grades perform in the office are almost 
identically such as were rendered by clerks in private shipping offices 
in New York city. The commissioner recognized this by selecting ail 
his principal assistants, exclusive of his own sons, from this class of 
employés, — persons who had been clerks in private shipping offices. 
Inasmuch as his own salary and émoluments were fixed by the law 
at $5,000, and this standard of compensation was adopted by con- 
gress as a sufficient rémunération for his fisks as well as his services, 
the action of the commissioner in appointing five deputies to discharge 
clérical duties as soon as he had occupied the office long enough to 
ascertain its probable income from fées, — three at a salary of $3,500 
each, and two at salaries of $3,000 eaeh, — starts the suggestion that 
he had gravely inisconceived the spirit of the law under which he 
was to administer the office. But when it appears that in the ensu- 
ing year, 1874, thèse five deputies were salaried at $3,900 each, that 
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îour of them were his own sons, and that one of thèse sons was only 
19 years old, with no more expérience or qualifications for the place 
than his years would imply, a very cogent inference arises that he 
had conceived a scheme for administering his ofSce which was not 
only illegitimate as a radical departure from that contemplated by 
law, but which was utterly répugnant to ail notions of economy and 
decency, if it was not tainted with a corrupt motive. In 1875 thèse 
flve deputies were salaried by him at $4,000 each. In 1874, after 
paying his own salary and those of the deputies, and the other ex- 
penses of the office, there remained out of receipts of fées amounting 
to $55,000, the sum of $126, to be paid into the treasury of the United 
States. In 1875 the fées were $51,000, and $433 less than the ex- 
penses. From 1876 to the présent time the expenses of each year 
hâve absorbed the receipts. The theory of the shipping commissioner 
is that with the concurrence of Judge Woodbuff he made an arrange- 
ment with his deputies by which a salary of $4,000 a year to each 
of them was to be allowed when the fées of the office would pay it; 
because the receipts of the office were fluctuating, and at times the 
salaries would therefore hâve to be much less. And it appears that 
in 1876 they were allowed only $2,450 each, the receipts having fallen 
in that year to the sum of $29,774. Yet, in 1877, when the receipts 
were still less, the deputies' salaries were allowed at $3,800 each, 
and it is noticeable that in this year there were but four clerks em- 
ployed in the office, and they were only paid in the aggregate the 
sum of $2,587. In 1878 the number of deputies was reduced to four, 
the four sons of the shipping commissioner being retained, and they 
were paid $3,800 each. Subsequently one of them retired, and since 
then three deputies bave been retained, ail of them the sons of the 
commissioner. In 1882, the year specially under considération, thèse 
three deputies hâve been paid $3,648 each, while the pay-roll shows 
that only two clerks were employed, one of whom was paid $960, and 
one $655, and the receipts of the office were $22,531, which are just 
balanced by the expenses. 

Thèse figures standing alone are a sufficient comraentary upon the 
extravagance and impropriety of the arrangement respeeting deputies 
and their salaries which was made by the shipping commissioner, and 
which aecording to his statement was approved by Judge Woodeuff. 
But it is now shown by the testimony that during ail thèse years, 
until 1881, there were experienced and compétent clerks employed in 
the office by the commissioner, who were not only fully qualified to 
perform the services of the deputies, but who actually did perform 
substantially the same services, at salaries of from $20 to $25 per 
week. And the proofs also show that such compensation is what 
is generally allowed for similar services in the private shipping offices 
of New York city. In view of this testimony there can be but one of 
two conclusions : either that the commissioner bas been so blinded 
by parental interest that he could not exercise an intelligent judg- 
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ment respecting tho economical and décorons administration of his 
office, or he bas corruptly exercised his powers and opportunities to 
farm ont its revenues as spoils for family distribution. 

The idea that Judge Woodkufp or eitlier of my other predecessors 
in office would bave sanctioned such a state of afifairs as is now shown 
to hâve existed is not to be harbored for a moment. They were mis- 
led, undoubtedly, by a plausible présentation of the facts on the part 
of the shipping commissioner, and were called upon to décide upon 
an ex parte hearing, or upon proofs which did not exhibit any coun- 
tervailing évidence. 

ïhe foUowing gênerai conclusions are reached, and, under the power 
of this court to regulate the mode of conducting the business of the 
shipping office, will, for the présent, be adopted as rules for the régula- 
tion of the business of the office : (1) That the employment of one 
chief clerk, deputized in case of necessity to act for the shipping 
commissioner in his officiai capacity, and to be allowed a salary not 
to exceed $2,500 per annum, may be justified by the demands of the 
office, and is authorized. (2) Three other clerks at salaries not to 
exceed $1,200 each, or two at salaries not to exceed $1,600 each, in 
the discrétion of the commissioner, may also be employed. (3) Ail 
compensation received by the commissioner or his subordinates for 
services rendered during office hours to owners or masters of vessels, 
or to seamen, are to be accounted for and returned with the receipts 
of the office. 

Although the master's report must be disapproved, the court has 
no power to compel the shipping commissioner to pay into the treas- 
ury of the United States any fées which he has not sufficiently ac- 
counted for. Although the court is empowered to regulate the mode 
of conducting the business of the office, and is invested with com- 
plète control of the same, its powers are supervisory, not plenary, 
and it acts in an administrative rather than in a judicial capacity. 
The receipts of the office belong to the United States. The govern- 
ment can claim them or relinquish them at its option. If they hâve 
been misappropriated the United States can sue for them and recover 
them. The couftis not a compétent party to such a controversy; nor 
should the court undertake to adjudicate upon the rights of the ship- 
ping commissioner or of the government, in a proceeding to which the 
United States is not a party, because its judgment would not conclude 
either. The government is not a party merely because the United 
States attorney has intervened in the proceeding at the direction of the 
court. He did not come into the proceeding by the authority of any 
statute which expressly, or by implication, makes it his duty or his 
privilège to represent the United States ; nor did he appear upon the 
retainer or at the request of any department of the government which 
can be deemed to represent the United States. When a suit is brought 
to which the United States is a party to the record, ail the questions 
of fact and law upon which the government and the shipping com- 
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missionor are entitled to be heard ean be appropriately and eonclu- 
sively determined. So far as the latter bas acted conformablj to 
régulations prescribed by this court he will be undoubtedly protected, 
because tbe administrative power to make the régulations is lodged 
with the court ; and it may be well urgod that it is immaterial whether 
bis acts hâve received a subséquent sanction or were sanctioned in 
advance. It is not necessary, nor is it expédient, to express any opin- 
ion now as to wbether the shipping commissioner was justified in as- 
suming from the action of my predecessors, prier to 1882, that be 
was authorized to retain bis sons as deputies and pay them the sal- 
aries he bas paid them. If a suit sball be brougbt, it may become 
pertinent to inquire wbether such action was induced by misrepre- 
sentations or suppressions of material facts on tbe part of the ship- 
ping commissioner which were intended and effectuai to mislead. 
Neither is it intended by the présent décision to preclude bim from a 
fuU opportunity of reviewing and overturning the conclusions of fact 
which hâve been reached and expresrfed in the présent proceeding. 

Tbe statute authorizes the court to remove from office any shipping 
commissioner "whom the court may hâve reason to believe does not 
properly perform bis duties." The permissive language in such a 
statute- is mandatory. Where power is devolved by statute upon a 
public body or officer to do an act which concerns the public interests, 
its exercise is an imperative duty whenever the occasion calls tbe 
power into activity. What my impression is respecting the officiai 
conduct of Mr. Duncan, upon the proofs and records used upon this 
motion, bas been sufficiently indicated, but be is entitled to a fuU 
hearing, and should be given an opportunity, if be desires to retain 
the office, to show that he bas properly performed its duties. 

An order will be entered denying tbe motion to pass the aocounts 
for 1882, and directing the shipping commissioner to show cause be- 
fore me, on the tontb day ot May next, at 10 :30 a. m., why he should 
not be removed from office. 



Atlantic Milling Co. v. Eobinson and others. 

{Gireuit Court, S. D. New York. May 6, 1884.) 

1. TRADB-MahK— RiGHT TO THE ByMBOIj IN8EPARABI,B FROM RiGHT TO SBLI< 

COMMOMTY. 

The right to the eyolusive use of a word or symbol as a trade-maik ia insép- 
arable from the right to make and sell the commodity which it bas been ap- 
propriated to designate. 

2. Samb — Mat be PEcntiAB to a Factort and Pass with it. 

A trade-mark may be appropriât ed by a manufacturing company as well as 
an individual, and pass with the propefty to their succeasors. 
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3. Same— Meabubb of Damages. 

The measure of damages is limited by the extent to which the unlawful use 
of the desiga by the défendant has iaterfeied with the sale of plaiutilï's com- 
modity. 

In Equity. 

Briesen é Steele, for complainant. A. v. Briesen, of counsel. 

L. H. Arnold, Jr., for défendant Eobinson. 

Geo. H. Forster, for défendant Eowland. 

Wallaob, J. The proofs show that in 1861 the firm of Alexander 
H. Smith & Co., then the proprietor of the Atlantic mills, at St. Louis, 
Missouri, adopted the word "Champion," and employed it to distin- 
guish a particular quality of fleur made and sold by them, From 
that tiœe until the présent it has been used as a trade-mark ëither 
by that firm or the several firms and corporations that became the 
proprietors of the property and business of the Atlantic mills. The 
flour to which it was applied was particularly adapted for the south- 
em export trade, and became generally known and recognized as the 
production of the Atlantic mills by the word which was thus used to 
designate it. 

The complainant has not made proof of any formai transfer by 
Alexander H. Smith & Co. to any of the succeeding proprietors of the 
Atlantic mills of the right to use the trade-mark; and if complainant 
has acquired that right it is because it passed upon the purchase of 
the mill property and business as an accessory thereof to eaoh pur- 
chaser who became the proprietor of the promises, including the com- 
plainant, without any agreement respecting the trade-mark. 

The right to the exclusive use of a word or symbol as a trade-mark 
is inséparable from the right to make and sell the commodity which 
it has been appropriated to designate as the production or article of 
the proprietor. It may be abandoned if the business of the proprie- 
tor is abandoned. It may become identiiied with the place or estab- 
lishment where the article is manufactured or sold, to which it has 
been applied, so as to designate and characterize the article as the pro- 
duction of that place or establishment rather than of the proprietor. 
A trade-mark of this description is of no value to the original proprie- 
tor because he could not use it without déception, and therefore would 
not be protected in its exclusive enjoyment. Such a trade-mark 
wonld seem to be an incident to the business of the place or estab- 
ment to which it owes its origin, and without which it can hâve no 
independent existence. It should be deemed to pass with a transfer , 
of the businesc because such an implication is consistent with the 
character of the transaction and the presumable intention of the par- 
ties. Dixon Crucihle Co. v Guggenheim, 3 Amer. Law T. 228; Hud- 
son V. Oshome, 39 L. J. Ch. (N. S.) 79 ; Shipwright v. Cléments, 19 
Weekly Eep. 599. 

The défendant controverts the right of the complainant to the ex- 
clusive use of the word "Champion" as a trade-mark by the testimony 
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of two witnesses, to the eflfect that they used it or saw it used as a 
brand upon flour before it was adopted by Alexander H. Smith & Co. 
The testimony of the wituess Potter fails to show the use of the word, 
in the instances to which he refers, prior to 1867, and is therefore 
valueless. The witness Eeamey testifies that he used it for branding 
the flour of nine différent firms as long ago as 1857. None of the 
persons for whom it was so used bave been produced, although many 
of them were accessible. If Eeamey's statement is correct it could 
hâve been readily corroborated. The failure to do so is signiflcant. 
His statement is not supported by any extrinsic évidence, and is not 
deemed sufficiently reliable to defeat the complainant's right. 

Upon the accounting to ascertain damages, the fact is not to be 
overlooked that, in the instances in which the trade-mark bas been 
used by the défendant in connection with the names of other manu- 
facturers than the complainant's, damages are measured by the ex- 
tent to which the unlawful use of the word "Champion" has interfered 
with the sale of their flour. Their right to an injunction is not af- 
fected because the appropriation of their trade-mark has been a 
limited one, and it is not incumbent on them to show that it has been 
copied in every particular. It is sufficient if his trade-mark has been 
copied to an extent calculated to mislead purchasers, and cause the 
article to which it has been applied pass as their article. The cases 
Gillott T. Esterbrook, 48 N. Y. 37é; Newman v. Alvord, 51 N. Y. 189; 
Hier v. Abrahams, 82 N. Y. 519; and Walton v. Crowley, 3 Blatchf. 
440, are instructive upon this point. 

A decree is ordered for complainant. 



Lawler ». Bkbtt and others. 
{Circuit Court, S. D. Ima, 0. D. October 31, 1883.^ 

1. TkX Sai-e — Action to Set Aside — Patmbnt of Taxes — Section 897, lowA. 

Code 1873. 

In an action to set aside a tax sale, when a complainant faila to show that 
the taxes due on the property hâve been paid by him or his grantees, as re- 
quired by section 897, lowa Code 1873, he cannot recover. 

2. Samb— Tbndeb Equivalent to Patment. 

A tender of the amount of a tax is équivalent to payment. 

3. Same— The Law Does not Requibe an Impossible Thinq. 

Where the law requires that taxes shall be paid by a party before he can 
maintain an action to set aside a tax sale, but it is impossible for him to ascer- 
tain the amount of the taxes, he need not malte payment or tender before 
bringing his action, as the law wlU not require an impossible thing. 

4. Same — Condition Précèdent — Pbbformancb. 

Where both a statute and the rule of law require the payment of taxes due 
as a condition précèdent to an attaclt upon a tax title, and the record discloses 
that the amount due can be readily ascertained, an action to set aside a tax 
sale cannot be maintained without performance of the condition. 



220 i'BDEBAL BEFOBTEB. 

Bill in Equity to set aside certain tax sales and deeds, upon tùe 
ground that the sales were not made in accordance with law, and for 
the further reason that no sufficient expiration notices were given, as 
required by the statute. 

Geo. E. Clarke, for complainant. 

Wright, Cummins é Wright, for respondenta. 

McCbary, J. Section 897 of the Code of lowa, (1873,) among other 
things, provides that, in ail controversies and suifcs involving the title 
to real property claimed and held under a tax deed exeeuted substan- 
tially as the statute requires, no person shall be permitted to question 
the title acquired by a treasurer's deed without first showing that "ail 
taxes due upon the property hâve been paid by such person or the per- 
son under whom he claims title." ïhe complainant bas failed to 
make the showing required by this provision of the statute. It is not 
averred that he or the party under whom he claims has ever paid 
the taxes for which the property was confessedly liable, or any part 
of it. We are therefore required to détermine whéther he has placed 
himself in a position to question the respondents' title. Is he not 
seeking equity without doing equity? The complainant has at- 
tempted to relieve himself from the necessity of paying or tendering 
the amount of the delinquent taxes by certain averments of his bill. 
He avers that the tax deeds in question were void, and adds that 
"the plaintiff is entitled to redeem therefrom, but is unable to déter- 
mine' what sum is necessary therefor." And he prays "that the court 
ascertain and détermine what amount, if anything, is due défendants 
for and on account of taxes paid on said real estate and necessary 
for the plaintiffs to pay in order to redeem therefrom, and plaintififs 
hereby offers and tenders the same and consents that said sum, when 
ascertained, may be decreed a lien on said real estate respectively 
until 80 paid." Although the statute requires payment of the taxes 
a condition précèdent to an attack upon the purchaser's title, I am 
of the opinion that a tender of the sum due is équivalent to payment. 
And I think it may also be admitted that, if for any reason the 
amount cannot be ascertained by the complainant, he may ask the 
court to ascertain and détermine it, averring his readiness to pay 
when the amount is so ascertained. But in the présent case no rea- . 
son appears, either in the pleading or the proof, why the amount 
cannot be ascertained by the complainant and paid or tendered. It 
is sufScient to aver that complainant is unable to ascertain the 
amount due, without stating any facts showing such inability, and 
without offering any proof upon the subject. 

It has been held, under statutes similar to the one under considér- 
ation, that it is a sufficient excuse for not paying or tendering the 
delinquent tax due to show that the land in controversy was sold in 
grosa, with other land, for one considération. Phillips v. Sherman, 6 i 
Me. 548 ; Miller v. Montague, 32 La. Ann. 1290; Weber v. Harris, Id. 
1309. In such case the complainant has no means of ascertaining 
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the amount to be paid or tendered by bim, and the law will not re- 
quire an impossible thing. But where nothing appears to show that 
the complainant could not ascertain the sum due, and, a fortiori, 
■where the record shows that he might readily hâve ascertained it, 
I am of the opinion that he cannot recover; and such is the case hère. 
The amount of the taxes delinquent upon the property hère in con- 
troversy appears upon the tax records, and is shown in the évidence. 
The amount of the interest and penalty is easily ascertained by a 
simple calculation. The two tracts were sold separately, for the tax 
due upon each respectively, and there was no confusion or commin- 
gling of the taxes upon this property with that upon other parcels. 
The dates upon which to calculate the amount due is furnished by 
the record and the statute, and is definite and certain. The court is 
therefore obliged to find not only that there is no proof to support 
the allégation that complainant could not détermine the sum to be 
tendered in rédemption, but also that the proof abundantly shows the 
contrary. 

It has been repeatedly held by the suprême court of the United 
States that a court of equity will not entertain a bill to enjoin a tex 
sale until the complainant has first paid or tendered any sum justly 
due on account of the taxes in controversy. State Railroad Tax 
Cases, 92 U. S. 617; Nat. Bank v. Kimball, 103 U. S. 732. In the 
former case the court, speaking through Mr. Justice Miller, said : 

"It is not sufficient to say in the bill that they (complainants) are ready 
and willing to pay whatever may be found due. They must first pay what 
is conceded to be due, or what can be seen to be due on the iace of the bill, 
or be shown by affldavits, whether conceded or not, before the preliminary 
injunction should be granted." 

It can scarcely be maintained that a less stringent rule should pre- 
vail in cases like the présent, brought under a statute requiring pay- 
ment of taxes due as a condition précèdent to an attack upon the 
tax title. 

It is ciear, therefore, that the complainant cannot recover in the 
présent case, whatever his rights might hâve been if he had complied 
with the statute, and it is therefore not necessary to consider the 
other questions discussed by counsel. 

As, however, the complainants may still be in time to make a ten- 
der and bring a new suit, he will be allowed to dismiss his bill with- 
out préjudice, and at his own costs. 
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Ebusseé V. Continental Lipb Ins. Go. 

{Oireuit Court, D. ConnecUcut. May 12, 1884.) 

1. LiABiLiTT OF Life Insukance Coupokatioît for Dividends. 

Where annua) dividends are declared by a lii'e insurance company, injiccord- 
ance with an established rule, aad Iho acts of the oflScers show tnat they are 
payable on certain classes of policies, a subséquent attempt on its part toliinit 
the meaning of the vote, and make It at variance with the contemporaneous 
■writton rules and the acts of the company, is vain, the atternpt being evidenced 
by the erasure of the dividend indorsement from the premium notes, and the 
company will be liable for the amount of the dividends se erased. 

2. Policies Includbd under Term "Rbnbwbd." 

The office of a renewal of a life insurance ia to prevent discontinuance or 
forfeiture; and tlie word " rencwed," in tlie vote of the directors ofan insur- 
ance company granting dividends upon certain policies answering this descrip- 
tion, includes participating, limited-payment policies, which bave been pre- 
vented from forfeiture prior to the passage of the dividend, 

At Law. 

Charles J. Cole, for plaintiff. 

Charles E. Perkins, for défendant. 

Shipman, J. This is an action at law, which was tried by the court, 
the parties having, by a duly-signed written stipulation, waived a 
trial by jury. The faots which are found to hâve been proved, and 
to be true, are the following : 

On April 4, 1867, in considération, among other things, of the annual pre- 
mium of $386.90 in hand paid and to be paid to the défendant by Susan 
Heusser, the wife o£ the plaintiff, on or before the fourth day of April in each 
and every year during the term of 15 years, the défendant, a life-insurance 
company duly incorporated and located in Hartford, Connecticut, made its 
policy of insurance in writing, and thereby assured the life of the plaintiff, 
now of Syracuse, îfew York, in the amount of $5,000. In and by said pol- 
icy of insurance, it was agreed that if, after the receipt by said company of 
not less than two annual premiums, default should be made in the payment 
of any subséquent premium, said policy should then be binding on said com- 
pany for as many fif teenth parts of the sum originally insured as there should 
hâve been complète annual premiums paid, without subjecting the assured to 
any subséquent charge, and that if the plaintiff should survive until April 4, 
1882, the amount insured should be paid to him, deducting therefrom ail his 
indebtedness to the company, if any, then existing. Five consécutive an- 
nual premiums were paid by Susan Heusser to the défendant upon said pol- 
icy. Said payments of premium ceased on April 4, 1871. On April 4, 1882, 
Henry Heusser was and still is living. One-half of each annual premium was 
paid in cash, and one-half was paid by note of Henry Heusser, the interest 
being paid in advance. On April 4, 1882, the défendant held and still holds 
four of said notes, each for $193.45, and dated on April 4th, in the years 1867, 
1868, 1869, and 1870, respectively, each payable 12 months after date to the 
order of the défendant, with interest, and each having been given for one- 
half of the premiums which were payable at the respective dates of said notes. 
On the Brst note the following indorsement had been made, dated April 4, 
1872: "Beceived on the within note one hundred and thirty-five 75-100 dol- 
lars, dividend." On the second note the same indorsement had been made, 
dated April 4, 1873. On the third note the following indorsement had been 
made, dated April 4, 1874: "Received on the within note thirty 20-100 dol- 
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lars, dividend." Each one of said indorsementa was, in 1880, erased by Unes 
drawn through them, respeetively, by the seeretary of the company, who also 
added the words, "Error — no dividend." Tliis was done witii tlie knowledge 
and approval of tiie directors. Tliese indorsements were made by the direc- 
tion or under the instructions of the président or seeretary of the company, 
in the .usual course of business, and, as was supposed, by authority of the 
following votes of the directors of said company, the fli"st having been passed 
February 6, 1871, the second on February 19, 1872, and the third on Decem- 
ber 2, 1873: 

"Voted, that a dividend from the siirplus of the company of 50 per cent, 
upon Ufe policies entitled to participate in the profits which were issued prior 
to Jannary 1, 1869, and of 40 per cent, upon endowment policies of the same 
year, be declared and made payable, in accordance with the rules of the com- 
pany, upon premiums paid in 1868, when renewed previous to January 1, 
1873." 

"Voted, that a dividend from the surplus of the company of 50 per cent, 
upon life policies entitled to participate in the profits which were issued prier 
to January 1, 1870, and of 40 per cent, upon endowment policies of the same 
year, be declared and made payable, in accordance with the rules of the com- 
pany, upon premiums paid in 1869, when renewed previous to January 1, 
1874." 

"Voted, that a dividend be, and hereby is, declared to those policy-holders 
entitled to participate in the profits of the company, payable January Ist next, 
and thereafter during the year ending December 31, 1874, as the several 
policies may be renewed, in accordance with the contribution of each to the 
surplus, using the following assumption. * * *" 

Indorsements like those made upon the notes in question were made, when 
the interest was paid, and not otherwise, upon ail premium notes upon this 
class of endowment, non-forfeitable, participating policies, which had lapsed 
in part, but which were eXisting policies at the time the indorsements were 
made, and which in other respects were included within the provisions of 
said respective votes. If the interest was not- paid upon a note, no indorse- 
ment was made. About 40 per cent, of such notes received the indorsement 
in 1872 and in 1873, and a mueh less proportion in 1874. There was no dif- 
férence in the policies pertaining to the notes which received and which did 
not receive the indorsement, except that in the former case the interest had 
been paid upon the notes, and in the latter it had not been paid. Similar 
erasures were made by the seeretary, after the year 1880, upon ail similarly 
indorsed premium notes belonging to this class of policies, when the policies 
upon which the notes were given matured and became payable. 

The following statement was contained in the prospectus of the défendant, 
which was prepared by the seeretary of the company in 1868, and was circu- 
lated among the agents and policy-holders : 

"On ail participating policies dividends will bepaid annually, commencing 
four years after the payment of the first premium, although when crédit is 
given for part of the premium they are practically available in advance, les- 
sening each annual payment. They will be paid in cash when the full pre- 
mium is paid in cash, or applied to cancel the notes of those who elect to hâve 
crédit for one-half ; and, in the settlement of a policy, a dividend will be al- 
lowed on each premium which haa been in possession of the company for a 
fuU year, and on which no dividend has been paid. 

"Dividends based upon the rate paid will cease when they equal the pay- 
ments in number ; if based upon the ordinary life rate, they will continue dur- 
ing life; and if on the endowment rate, during the existence of the policy. If 
the annual premiums on limited-payment policies are discontinued tetore the 
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spécifiée! number hâve been paid, the dividends thereafter will be based on 
the continued rate for the same klnd of Insurance, and will continue untD 
the number of dividends equals the number of annual premiums paid." 

The flrst of said paragraphs was repeated in another circular, which was 
prepared by the company for distribution and was clrculated. The dividends 
of 1872 and 1873 were computed according to the rule stated in the flrst part 
of the third paragraph. Thèse three paragraphs eontained the company's 
régulations or rules prescribed for the management of dividends, and the 
practice of the company continued to be in accordance therewith, at least un- 
til 1876. The amount of dividends which were paid during the years 1872, 
187;i, and 1874, and which included the indorsements in question, was annu- 
ally reported to the stockholders of the company. It is admitted that one 
other iind subséquent dividend of $31.21 was properly indorsed upon the 
fourth note. The interest upon the amount of the notes, as they were dimin- 
ished by ail said indorsements, was demanded by the secretary ai ter said eras- 
ure, the circular stating the amount of the notes to be $440.86, and was paid 
to April 4, 1882. ïhis fact is not material upon the construction of the said 
three votes, and was not admitted for that purpose. 

The only question in the case is whether the amount of the three 
erased indorsements should be deducted from the amount claimed by 
the défendant to hâve been due upon said notes on April 4, 1882. 
This question dépends upon the construction to be given to the word 
"renewed" in the three votes which bave been quoted. For example, 
in the vote of February, 1871, the dividend is declared upon premi- 
ums paid in 1868, when the policies are "renewed" previous to Jan- 
uary 1, 1873. The défendant says that this language can refer only 
to policies which are renewed or prevented from forfeiture by the pay- 
ment of a premium, and, as a non-forfeitable endowment policy, which 
had lapsed pro rata, but which was a paid-up policy for a portion of 
the amount originally assured, was not continued in force or prevented 
from forfeiture by the payment of an annual premium ; that the word 
"renewed" did not apply to such a policy. The plaintiff insista that 
no such literal meaning is to be given to the language, but that the 
vote is to be construed in harmony with the contemporaneous written 
rules of the company, and that the contemporaneous acts of the com- 
pany, in accordance with the rules, should bave an influence in de- 
terminmg what was meant by the votes. 

It cértainly appears from the printed prospectus that a dividend 
was promised to be allowed in the settiement of a policy upon each 
premium which had been in the possession of the company for a year; 
and that, notwithstanding annual premiums on limited-payment pol- 
icies had been discontinued before the specified number had been paid, 
it was understood that dividends thereafter, based on the continued 
rate for that kind of Insurance, would continue until the number of 
dividends equaled the number of annual premiums paid. This rule 
déclares the intended practice of the company. If the vote is to be 
construed as confined to policies which are prevented from forfeiture 
by the prompt payment of an annual premium, such a construction 
would not be in harmony with the rule of the company, and would 
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also be contrary to its uniform practice when the interest npon the 
premium notes had been paid. Annual dividends were declared in 
aecordance with the rule, and the officers showed by their acts that 
the intent of the votes v?as to make the dividends applicable to this 
poliey and to ail others in like circum stances. The attempt of the 
Company in erasing thèse indorsements was to place, in 18S0, for ita 
own advantage, a limited meaning upon the language of the votes of 
1871, 1872, and 1873, when such meaning was at variance with the 
contemporaneous written rules and with the contemporaneouB acts of 
the Company. 

The office of a "renewal," as it is termed, of a life-policy is to pre- 
vent discontinuance or forfaiture, and, by the word "reuewed," the 
respective votes meant to include, and did include, participating, lim- 
ited-payment policies which had been prevented from forfeiture priot 
to the dates respectively mentioned. 

Let judgment be entered for the plaintiff for $1,225.80, with inter- 
est from AprU 4, 1882. 



MoLeod V. PoxjRTH Naï. Bank of St. Louis.* 

(Circuit Court, B. D. Miasouri. April 5, 1884.) 

Fradd— Agbncy— False Bills of Lading. 

A., the owner of a large number of baies of cotton of merchantable weight, 
pledged the cotton notes therefor to B., a bank, and afterwards, without B.'s 
Is^nowledge or consent, had them rebaled at a cotton pickery so as to make three 
new baies ont of two of the okl ones, thns reducing the average weight to about 
843 pounds. A. then attached the taga which had been altached to the origi • 
nal baies to an equal number of the new ones, so as to make it appear that tht 
cotton notes were for those baies, returned the baies to which the tags were 
attached to tjie warehouse, and retained the balance. C, B.'s cashier, was 
thereafter informed that some of the cotton held in pledge had been manipu- 
lated, and upon investigation found fîve baies, to which his attention had been 
directed, short weight. C. then inquired of A. about the matter, and A. gave 
him a list of 40 baies which were short weight and only averaged about 390 
pounds each, but informed him that there were only a comparatively short 
number in that condition, and 0. testified that he believed the statement. He 
requested A., however, to put up an additional margin of $4 per baie, which 
was done. D. , a foreigner, thereafter agreed to accept A.'s draft for a specified 
amount, if drawn against a shipment of 600 baies of said cotton, which A. 
represented to D. would average about 500 pounds each. E., a New York 
firm, agreed with A. to purchase A.'s draft on D. A. informed B. of the 
arrangement, and B. gave A. possession of cotton notes for 600 of said baies, 
in order that A. might make the shipment and get a bill of lading therefor 
The real weight of the cotton shipped was 206,043 pounds, but A. fraudulently 
inserted 276,815 pounds as the weight in the bill of lading. A. then drew a 
draft on D., and a draft on E. for the agreed price of the draft on D., attached 
the bill of lading to the draft on D., and turned the whole over to B., which 
discounted the draft on B., applied the proceeds on its claim against A., and 
forwarded the draft discounted, together with the draft on D. and the bill of 

lEeported by Benj. P. Rex, Esq., of the St. Louis bar. 

v.20,no.4— 15 
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lading thereto attached, for collection. D. accepted A. 's draft on the faith of 
the bill of lading thereto attached, supposing the weigbt therein stated to be 
correct, and when the cotton was received and the fraùd discovered, brought 
this suit against B. to recover the diiîerence between the value of the cottou 
shipped and the amount of the draft. If the weight stated in the bill of lad- 
ing had been correct, the draft would hâve been fully secured. The above 
facts being proved at the trial, it was held : 

(1) That the knowledge of B.'s cashier was B.'s knowledge. 

(2) That if B. had known of the short weights, and, with intent to secure 
payment of A.'s indebledness to it, had caused said bills of lading, together 
with .the bill of exchangi; connected therewith, to be forwarded, it would hâve 
been responsible for D.'s loss. 

(3) That there was no évidence tending to sliow any fraudaient intent on 
B.'s part. 

At Law. 

The pétition states, in substance, that the firm of Norvell, Can- 
field & Co. pledged cotton notes for 1,200 merchantable baies of 
cotton, belonging to them, to the défendant, and afterwards, with- 
cut the defendant's knowledge, got possession of the cotton and had 
it rebaled, so as to make three new baies out of two of the old 
ones, and returned 1,200 of the rebaled baies and retained the bal- 
ance; that thereafter the défendant discovered the manner in which 
the cotton had been manipulated, and that it was in conséquence 
not good security for the loan, and immediately demanded that said 
firm, which was known hy it to be'insolvent, should at once dispose 
of said cotton in foreign markets, and a member of said firm, who 
was abroad, induced the plaintifî to agrée to accept said firm's 60- 
day draft for £6,000 npon a consignment of 600 baies of said cot- 
ton of merchantable weight of about 600 pounds per baie; that there- 
after défendant, being apprised of said agreement of acceptance, and 
having said baies in its possession, did ship to plaintiiï 600 of the re- 
baled baies in its possession upon a through bill of lading attached to 
a 60-day draft for i;6,000, drawn upon plaintifs by Norvell, Can- 
field & Co.; that upon the face of the bill of lading, by which défend- 
ant caused the said baies to be shipped, and which was attached to the 
said 60-dày bill of exchange, was set forth for the purpose of deliv- 
ering plaintiffs a false and fraudulent statement of the aggregate 
weight of said 600 baies, which did not exceed 192,381 pounds, and 
a certificate of insurance upon the 600 baies thus shipped, in which 
the value of the cotton shipped was falsely set forth at $33,000, 
which was many thousand dollars in excess of its real value; that 
défendant did not itself discount the bill of exchange, but caused the 
drawers to sell it to certain brokers in New York for defendant's ben- 
efit, and, upon being informed that said brokers would purchase the 
bill, caused Norvell, Canfield & Co. to draw this sight draft upon 
said brokers for the proceeds of said bill, to-wit, $29,000, and caused 
to be attached to it the bill of exchange drawn on the plaintiffs, to- 
gether with the bill of lading and certificate of insurance, and ail of 
said papers were forwarded to said brokers, and surrendered thèse to 
them upon their paying the draft; that, upon the payment of the 
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àïaft, the défendant at once applied the proceeds thereof to its reim- 
bursement of the indebtedness of said firm to it, and paid in full, 
principal and interest, ail amounts loaned on the cotton shipped; 
that said bill of exehange was thereafter presented, with bill of lad- 
ing, etc., attached, to plaintiffs, and by them accepted while they were 
still in ignorance of said division of said baies; that the holders of 
the bill were innocent holders for value, and that the plaintiffs were 
compelled to pay the bill and did pay it; that the value of the cotton 
shipped was only £4,173, and was sold by plaintiffs for that sum, 
thus leaving a deficiency of $9,000; and that défendant knew of the 
condition of the cotton shipped, and was the beneficiary of the fraud. 

Judgment was asked for $9,000, with interest. 

The case was tried before a jury. 

Evidence was introduced at the trial tending to prove that the cot- 
ton had been manipulated as alleged, and that the tags which had 
been attached to the original baies were attached by Norvell, Can- 
field & Go. to the rebaled baies returned to the warehouse by them, 
so as to make it appear that the cotton notes were for the baies 
returned; that the weight stated in the bill of lading attached to 
said firm's draft on the plaintiff was 276,815, which was 70,722 
pounds in excess of the real weight of said cotton; that said firm 
had represented to plaintiff that the biiles would weigh about 500 
pounds apiece; that merchantable baies usually weigh from 450 to 460 
pounds; that the baies shipped averaged 343 pounds; that said firm'a 
draft was accepted on the faith of said bill of lading; that before 
plaintiff agreed to accept said draft, as alleged in the pétition, the 
defendant's cashier had received information that said firm had had 
some of the defendant's cotton repicked, and had left a portion of it 
short weight; that the weights of fourteen baies were furnished to 
him by a friend, and were found to be light weight, but only five of 
them belonged to the lot pledged; that said cashier then inquired of 
a member of said firm about the rebaling of said cotton, and was 
told that most of it was ail right and believed it ; that said firm gave 
him the weights of 40 short-weight baies, averaging about 390 pounda 
each, and informed him that tiiere was only a comparatively short 
number in that condition ; that af ter making said inquiries said 
cashier requested said firm to put up an additional margin of four 
dollars a baie, and the margin was put up; that when said ship- 
ment was made to the plaintiff the défendant gave said firm posses- 
sion of cotton notes for 600 baies of said cotton, in order that the firm 
might get a bill of lading therefor ; that the false weight was inserted 
in the bill of lading without the defendant's direction ; that a firm in 
New York had agreed to purchase Norvell, Canfield & Co.'s draft on 
the plaintiff, and that after procuring said bill of lading the latter 
firm drew their draft on the plaintiff and attached the bill of lading 
thereto, and also drew on said New York firm for the agreed price to 
be paid for the draft on the plaintiff : that both of said draf ts and said 
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bill of lading were then turned over to the défendant, which dis- 
counted the draft on New York, applied the proceeds ou ita claim 
against Norvell, Canfield & Co., and then forwarded said draft, to- 
gether with said draft on the plaintiff with the bill of lading attached, 
for collection, 

Overall é Jvdson, for plaintiffs. 

Finkelnburg à Eassieur and George A. Madill, for défendant. 

Tebat, J., (charging jury.) There seems to be no dispute as to 
many of the facts in this case. The cotton in question went for- 
ward to the plaintiffs under the bill of lading and hypothecation, on 
whieh the plaintiffs had a right to rely. It also appears that the 
statements as to weights contained in the bill of lading were false, 
whereby a loss to the plaintiffs oceurred, as stated in the pétition. 
Who is responsible therefor? Unquestionably, Norvell, Canfield &■ 
Co. But is the défendant liable? It seems that the défendant had 
advanced on cotton notes pledged to it a sum of money, and intrusted 
the cotton notes to the pledgeor for the purpose of forwarding the 
same. The same were forwarded with the bill of lading and hypothe- 
cation, whereby the plaintiffs, as acceptors of the bill, received the 
same In the faith that said bill of lading was a true statement as to 
weight, etc. There seems to be no doubt that the plaintiffs, relying 
on the bill of lading, accepted the draft accompanying the same, and 
consequently had a right to trust to the correctness as to the weight 
which they indicated. That there was a fraud perpetrated the jury 
will probably bave no difficulty in determining. But who is responsi- 
ble therefor? There is no doubt where the ultimate responsibility 
resta. In this case it is to be determined whether there ia an inter- 
mediate liability, to-wit, the connection of the défendant with the 
fraud perpetrated. If the défendant knew of the fraud, to-wit, the 
short weights, and with the intent to secure to itself payment of indebt- 
edness by Norvell, Canfield & Co., caused said bill of lading, together 
with the bill of exchange connected therewith, the proceeds of which 
it was to receive, to be forwarded, then the défendant is responsible 
for the loss incurred; otherwise not. 

The proposition seems to be narrowed down to this inquiry : Did 
the défendant know that the weights were false on the shipment; and 
if so, did it assent thereto with the intent to defraud the plaintiffs as 
acceptors or drawers of the bill ? Whatever the cashier of the défend- 
ant bank did the défendant is liable for. Hence, the inquiry may be 
directed to the ascertainment of his knowledge and intent, and also 
the knowledge and intent of any other offieer of the défendant. Did 
the défendant through its cashier or any other offieer, know that there 
were false weights sent forward in the bill of lading, and assent to 
the forwarding of such false weights with the intent of defrauding 
the parties plaintiff ? Is there any testimony of any such fraudulent 
knowledge or intent upon the part of the défendant ? There is no 
testimony showing that there was any such fraudulent intent on the 
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part of the défendant. Therefore your verdict will be for the dé- 
fendant. 

The jury found a verdict for the défendant. Thereupon the plain- 
tiffs filed a motion for a ne w trial, which, having been diQy considered, 
was overruied. 



LiAstLirr FOK Feauds Pbepetrated by Means of Palse or Forged 
BiLLS OF Ladinq. Several questions are iavolved in the principal case, and 
among others, the question of whether or not a principal is liable for a f raud 
perpetratedfor his benefit by his agent, in the course of his service, but with- 
out his express command or privity, where he has enjoyed its fruits? That 
question has been answered in the affirmative by high authorities.' It will 
not be discussed, however, in this note, which will be devoted to a présenta- 
tion of the English and American cases in which frauds hâve been perpe- 
trated by means of taise or forged bills of lading. In deciding such cases the 
courts hâve frequently been called upon to define the nature of bills of lad- 
ing. The following définition was given by Mr. Justice Miller, in deliver- 
ing the opinion of the court in Pollard y. Vinton:^ "A bill of lading is an 
instrument of a twof old charaeter. It is at once a receipt and a contract. In 
the former character it is an acknowledgment of the receipt of propertyon 
board his vessel by the owner of the vessel. In the latter it is a contract to 
carry safely and deliver. " 

It has frequently been contended that bills of lading are negotiable, like 
bills of exehange, but it is now well settled that they are not. "The indorse- 
ment of a bill of lading, under the most libéral décisions made anywhere, is 
no more than an assignment of the shipper's obligation, and of the property 
called for by the bill. It involves no promise on the part of the indorser to 
do anything towards forwarding the property to its destination. If the in- 
strument is flctitious, or if there is any fraud practiced in transferring it, any 
remedy that the transférée would be entitled to would be for that spécial 
wrong, and not by importing into the indorsement a promise to perform what 
the carrier hasagreed to do." ' And it has been held that the ruleas toa 5owa 
flde purchaser of a lost bill of exchange, indorsed in blank payable to bearer, 
has no application to the case of a lost bill of lading.* 

Of ail the cases in the English and American reports, the one most closely re- 
sembling the principal case is Maroh v. First Nat. Bank of Mobile fi In that 
case the défendant had discounted a draft with a bill of lading attached, and 
had discovered afterwards, but bef ore the draft was presented for acceptance, 
that the property described in the bill of lading was claimed by the factors 
who had sold it to the shipper, and that the bill of lading was probably not 
security of any value in its hands, and had, immediately after making the dis- 
covery, hurried up the présentation for acceptance, and the drawee had ac- 
cepted the draft upon the faith of the bill of lading, which he supposed good 
security. The défendant had then immediately transf erred the draft, without 
recourse, to a honaflde holder for value without notice. The action was by 
the acceptor for the amount of the bill. In delivering the opinion of the court, 
afflrming a judgment for the plaintifE, Davis, P. J., said: "Doubtless, if abill 
of exchange had been sent alone, and accepted by plaintiffs, they would have 

1 Mackay v. Com. Bank of New Brans- Tregent, 47 Mich. 495 ; S. C. 11 N W. Eep. 

wick, 5 Priv. Council, (Eng.) 394 ; Mitchell 287. 
T. Donahey, 17, N. W. Hep. 641. * Shaw v. Raiiroad Co. lOl XJ. S H»7, 

» 105 U. S. 7. s 4 Hun, (N. Y.) 466. 

* Opinion of Campbell, J., in Maybee T. 
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had no redresg âgaînst the défendant, however well the failure of thebill ojt 
lading as security might hâve been known to them. The défendants were 
under no obligations to make any disclosures of facts to the plaintiffs to pre- 
vent their acceptance of tiie bill, but they were under obligation to do noth- 
ing and say noUiing, with knowledge of the real facts, which would operate to 
secure an acceptance by an expression of falsehood or a suppression of truth. 
Knovving that the bill of lading was of no value, the défendants had no right 
to induce the acceptance of the bill of exchange, by preseiiting the bill of lad- 
ing as one of value, eoncealing their knowledge of its true character." But 
though it is a fraud for a party, who bas notice that a bill of lading attaehed 
to a bill of exchange is valueless or of less value than it purports to be, to in- 
duce the drawee to accept, by presenting the bill of exchange for acceptance 
with the bill of lading attaehed, and without explanation, yet the fact that a 
bill ôf excliange has been aecepted on the faith of a forged bill of lading is no 
défense in an action by a hona flde holder for value and without notice.^ And 
where a bill of exchange, with a forged bill of lading attaehed, is presented for 
acceptance by, and afterwards paid to, a party who has no notice of any 
defect in the bill of lading, the accepter cannot recover his money back again.^ 

So Whore a bank is requested by a customer to accept the draft of a third 
person, if accompanied by a bill of lading, and accepts a draft with a forged 
bill of lading attaehed, the customer will havo to bear the loss.^ 

SuiTS A&AiNST CûMMON Cakuikbs. The majority of the cases of tbis kind 
hâve been against common carriers who hâve issued bills of lading receipting 
for merchandise in good condition, when in bad condition, or for property 
never recel ved at ail. 

It is well settled that where the master of a vessel issues a false bill of lad- 
ing, and money is advanced upon the faith of it, or it is transf erred for value 
to a party having no notice of its falsity, the master himself is estopped from 
contradieting its récitals, as against the party who has made the advances, or 
to whom it has been assigned.'' And where the owner of a vessel issues a 
false bill of lading the doctrine of estoppel is equally applicable. ^ There is 
some conflict of authority, however, in this country as to whether or not a 
principal is liable for false statements in a bill of lading issued without his 
knowledge by an agent. In England it seems that he is not, as a gênerai rule, 
though it was held in the caseof Howard y, Tucker^ (1831) that a ship-owner 
is estopped, as against a horiaftde holder for value of a bill of lading issued by 
the raaster of his vessel, from contradieting the statement therein that freight 
has been paid by the consignor. 

The leadlng English case is Gfrant v. Norway,'' (1851,) which was an 
action on the case by the indorsees of a bill of lading, against the owner 
of a vessel, to recover the amount of advances made by the former upon the 
bills of lading, the goods never having, in fact, been shipped. The court 
held that the master of a ship signing a bill of lading for goods which hâve 
never been shipped cannot be considered as the agent of the owner in that 
behalf, inasmuch as a gênerai authority to sign bills of lading only extends to 
cases where actual shipments are made, and that a party taking a bill of 
lading, either originally or by indorsement, for goods which hâve never been 
put on board, is bound, in order to hold the ship-owner liable, to show some 
particular authority given to the master to sign it, and that, as no such au- 

•Robinaon v. Keynolda, 2 Adol. & E. «Valierî v. Boj'land, 12 Jur. 566; Ke- 

(Eng.) <334 ; Kelly v. Lynch, 22 Cal. 661 ; lyra v. N. H. K. M. Co. 42 Conn. 579 ; Brad- 

Thiedemann v. Goldschmidt, 1 De Gex, F. street v. Heron, 2 Blatchf. 116. 
& J. (Eng.) 4. 6 Kelyra v. N. H. R. M. Co. 42 Conn. 579 ; 

2 Leatlier v. Simpson, 40 L. J. Eq. 177 ; Sohooner Preeman v. Buckingham, 18 

.8. C. U Bq. 398. How. 182. 

'Woods V. Thiedemann, 1 Hurl. & C. «Barn. & Adol. 712. 

(Eiig.)478. '10 0. B. 664. 



m'lEOD ». PO0ETH NAT. BANK. 231 

thority was shown in that case, the plaintiff could not reeover. In Eubersty 
V. Ward,'^ (1853,) which was an action in trover for wheat by the indorsees 
of a bill of lading therefor, the court of exchequer placed its décision upon 
the siime ground. ïhe sarae doctrine was applied, in Coleman v. Riches,^ 
(1855,) to a case where the agent of a wharflnger had fraudulently given a re- 
çeipt for goods which had not been delivered to him. And in Brown v. P. 
D. 8. C. Co.,^ (1875,) it was applied in a case where the master had receipted 
for more coal than he had received. 

In America, ffrant v. Norway has been followed in Lonsiana,* Maryland,^ 
Massachusetts,* Missouri,' and the fédéral courts;* but the doctrine of that 
case has been rejected in New York,^ Kansas,*» and Nebraska." The Massa- 
< chusetts and Missouri cases are cases of shortage. Lehman v. Cent. R. & B, 
Co. is a case in which the bill of lading in question was written by the ship- 
per in sueh a way that it was oasy to raise it, and was signed by the defend- 
ant's agent in that form, and afterwards raised by the shipper and transferred 
for value. In the other cases cited, which follow Gfrant v. Norway, the bills 
pf lading were issued without any goods having been received. In Pennsyl- 
vania,^^ and the district court for the Southern district of New Tork,^' it haa 
been held that carriers are estopped as against indorsees for value, and par- 
ties who haveadvanced money upon thefaith of bills of lading issued by their 
agents, from contradicting the statement therein, that the goods receipted for 
were received in good condition. But where, though the bill of lading con- 
tains a statement in writing as to the condition" or weight^' or nature^* of the 
property receipted for, it nevertheless states, in print or otherwise, that the 
condition or weight or nature, as the case may be, is unknown, then the 
statement, if as to condition, must be understood as referring to the external 
condition; and if the statement is as to weight or nature, it should be taken 
as a statement of what the shipper has represented it to be. 

The cases referred to, in which the doctrine of Grant v. Norway has been 
rejected, hold that though a gênerai authority to issue bills of lading gives 
no power to issue them for goods not received, yet if an agent having power 
to issue bills of lading for goods delivered to him for transportation issues a 
bill of lading for goods which hâve not been delivered, and an innocent third 
party pnrchases it, oc advances money upon the faith of it, in the regular and 
ordinary course of business, then the carrier should be held liable for the loss 
sustained throVigh the négligence or fraud of its agent, and should be estopped 
from contradicting the receipt of the goods, upon the principle that "where 
ono of two innocent persons must sulïer by reason of the fraud or miscon- 
duct of a third, he by whose act, omission, or négligence such third party 
was enabled to consummate the fraud ought to bear the loss." That princi- 
ple seems to hâve been recognized in Howard v. Tucker, supra, but tp hâve 
been entirely overlooked in Qrant v. Norway and the cases following it. 

St. Louis, Mo. Benjamin- F. Kex. 

1 18 Eng. Law & Eq. 551. » Diokerson v. Seelye, 12 Barb. 99 ; Ar- 

'29Ent!;. Law &Eq. 325. mour v. Railroad Co. 65 N. Y. 111. 

> 10 C. P. 562. ï" VViohita Savings Bank v. A., T. & 8. F. 

<Hunt V. M. C. R. Co. 29 La. Ann. 446. K. Co. 20 Kan. 519. 

6B. &0. R. Co. v.Wilkins, 44Md.ll. "S. C. cSs P. K. Co. v. First Nat. Nank, 10 

6 Sears v. Wingate, 3 Allen, 103. Neb. 556 ; S. C. 7 N. W. Eep. 311. 

' Nat. Bank v. Lavielle, 52 Mo. 580. i^ Warden v. Green, 6 Watts, 424. 

*Schooner Freeman v. Buckingham, 18 '^ Bradstreet v. Héron, 1 Abb. Adm. 206. 

How. 182; Vandewater v. Mills, 60 U. S. "Clockv. Barnwell, 53 U. S. 272. 

90; Pollard v. Vinton, 105 IT. 8. 7; The '5 igmaele, 14 Fed. Rep. 491; Jessei v. 

Loon, 7 Blatchf. 244 ; The Joseph Grant, Bath, 2 Exch. 267. 

1 Biss. 193; Lehman v. Cent. R., etc., Co. i6 Miller v. H. & St. Jo. R. Co. 90 N. Y. 

12 Fed. Rep. 595; Robinson v. M. & C. R. 430. 
R. Co. 9 Fed. Rep. 129. 
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Ball & Sage Wagon (Jo. v. Aueora Fiée & Marine Ins. Uo. 

[Oireuit Court, D. Indiana. February 19, 1884.) 

1. A0THORITT OF Fies Insurance Agents— Power to Waive Patmbnt of Prb- 

MIUM. 

Where the authoritj' of agents of a flre insurance Company oonsists of fulî 
power to receive proposais for insurance, to reçoive moneys, and to counter- 
sign, issue, and renew policies, subject to such rules and régulations as may be 
adopted by the cornpany, aud such instructions as may, îrom time to time, be 
given by the management, they hâve authority to waive the immédiate pay- 
ment of premiums. 

2. FiKK Insuuance— Evidence of Waiver of Payment of Peemium. 

Evidence considered, and held tliat the acts of insurance agents amounted to 
a waiver of the immédiate payment of a premium on a policy. 

3. FiRE Insurance Company— Waiver of Immédiate Proof of Loss. 

Where an insurance company asserts that a policy has been canceled previ- 
ous to a flre, it waives ail right to insist that the policy has been forfeited be- 
cause the proofs of loss came too late. 

Jury Waived, and Trial by Court. 

Baker é Mitchell, for complainants. 

Duncan, Smith é Wilson, for défendants. 

Woods, J.\ The action is upon a policy of fire insurance. The 
défenses pleaded are — First, that, by reason of non-payment of the 
premium, the policy had never been in force; second, that the policy 
had been canceled before the loss occurred; and, third, that the as- 
Bured had forfeited ail right of recovery by failure -to give notice to 
the company, and to make proof of the loss, as required by a condi- 
tion of the policy. 

The plaintiff, a corporation at Elkhart, Indiana, authorized Defrees 
& Meader, of Goshen, to procure a stated amount of insurance on 
the property of the company. Defrees & Meader applied for the in- 
surance to Grubb, Paxton & Co., of Indianapolis, who were then 
agents of the défendant, a corporation located at Cincinnati, Ohio, 
for Indiana north of the Ohio & Mississippi Eailroad. On the ninth 
day of Mayy 1881, Grubb, Paxton & Co. prepared and sent by mail 
to Defrees & Meader, for the plaintiff, three policies, (of as many dif- 
férent companies,) including that sued upon. By its terms, this 
policy was made to take effect at noon of May 9th, the date of the 
policy. It was received by Defrees & Meader in due course of mail, 
but, on account of the premium charged being less than the estab- 
lisbed local rate at Elkhart, they returned it, with the other policies, 
to Grubb, Paxton & Co., with a request that corrected policies of the 
same date be sent instead. The same policies were corrected by 
Grubb, Paxton & Co. in respect to the chargea of premium, and, with- 
out other change, remailed on May 12th to Defrees & Meader, who 
received and delivered them on or before May 17th to the treasurer 
of the plaintiff, and received of him the premium named. In their 
letter of May 9th, with which the policies were first sent, Grubb, 
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Paxton & Ce, after naming the respective policies and their amounts, 
one each being in the Aurora, Indiana, and Home, say to Defrees & 
Meader: "To your crédit 15 per cent, on Aurora and Indiana; 12^ 
per eént. on Home poliey. " On May 13th, upon receipt of a mém- 
orandum showing the issue of this poliey, the défendant, by its sec- 
retary at Cincinnati, notified Grubb, Paxton & Co. to cancel the pol- 
iey immediately; but, instead of obédience, and without notifying the 
plaintiff or Defrees & Meader of this order, they wrote to Defrees & 
Meader for "printed forms, Bail & Sage Wagon Co.'b paper-mill;" 
their intention being to place an equal amount of insurance upon the 
property in another company, before canceling the poliey in suit. 
On the 17th, Defrees & Meader answered, sending blanks as re- 
quested, and asking the placing of $2,000 more insurance on the 
property, in some good company. On the 19th, Grubb, Paxton & 
Co. replied, promising to forward a poliey for $2,000 more on the pa. 
per mill, either by to-morrow or day after. On May 20th, the prop- 
erty insured burned, and on the 23d, Defrees & Meader, acting for 
the plaintif, wrote Grubb, Paxton & Co. to the effect that a total loss 
had occurred, naming the policies and amount of each, including the 
one in suit, and on the same day sent them a telegram asking if they 
had placed insurance on the paper-mill, and if so, when and in what 
company. This had référence to the additional insurance which had 
been applied for. On the same day, May 23d, Grubb, Paxton & Co. 
wrote to Defrees & Meader, saying : 

'"Herewith find poliey îTo. —, Atlas Ins. Co. $2,000, Bail & Sage Wagon 
Co. The Aurora Insurance Co. ordered their poliey canceled about a week 
ago, and we hâve put said amount, $1,500, in Kochester German Ins. Co. 
Please advise if the mill which burned at Elkhart is this mill we just insured, 
(Bail & Sage.) If so, we want you to consider Aurora poliey canceled, aiid 
liold the Eochester German liable for it. We hâve poliey in office hère. The 
reason why we held Rochester German poliey hère is because we did not wisb 
to trouble you more than we could possibly help in exchanging policies, and 
flrst wished to find if the H. G. poliey would stick. Very truly," etc. 

On May 24:th they telegraphed Defrees & Meader : 

"Has that mill burned? Return the canceled policies. Answer." 

To this, on the same day, Defrees & Meader answered : 
"Yes, totally. Answer our telegram." 

And to this Grubb, Paxton & Co. replied by telegraph also : 
" We bave placed only Indiana, Home, and Atlas. Tou had notice of can 
cellation of Aurora and Rochester German. Return thèse two policies at 
once. You hâve our letter. Dell ver no policies now to parties." 

On the 25th they wrote Defrees & Meader, saying : 

" We are sorry you did not answer the requirements of the business (if you 
had delivered the Indiana and Home policies to the assured) by giving notice 
at once of the fire. You will please return the Aurora poliey and the Atlas, 
as they are plainly not in force, — the one being canceled on the thirteenth 
inst., the other written on the 23d. Please do this promptly, as you cannot 
help but acknowledge the justice of this." 



234 FBDBBAL BEPORTEE. 

This Defrees & Meader answered on the 26th, exonerating them- 
selves of ail blâme; and on the 28th wrote again, inclosing a draft 
for $75.01, stated to be "in full of our account with you for Insurance 
in Indiana, Home, and Aurora, as per statement appended." To 
this Grubb, Paxton & Go. replied by letter of the 30th, saying : 

"Your favor of twenty-eighth inat, received, inclosing check in payment 
of premimn on paper-mill, $75.01 net. We will endeavor to get the matter 
straighteued up; will write the Kochester German and Aurora the facts, 
and let you know, so as to get proofs made right, if we can get it settled be- 
tween the two companies. We used our best efforts to get the Une plaeed." 

And on June 4th again wrote, saying : 

"We return to you herewith the premium (you included in your remittance 
of balance due us) for Aurora policy, canceled, as we wrote you. Find in- 
closed $31.88. The policies we plaeed are the Home and Indiana. Please 
return the Aurora policy as requested. We, as brokers, use our best efforts 
to place Unes for our custotners,but cannot bind longer than uhtil such time 
as they can accept or décline." 

This was sent as a registered letter. On June 8th, Defrees & 
Meader answered by a registered letter, in which they returned the 
letter of Grubb, Paxton & Co. unopened. This letter Grubb, Paxton 
& Co. refused to take from the post-office, where it lay until August, 
when it was returned to Defrees & Meader, at Goshen, where they held 
it unopened at the time when this action was commenced in the Elk- 
hart circuit court, and continued to hold it until on the hearing it 
was prodaced in this court, and by order of the court opened, and the 
money delivered to the clerk of this court for final disposition, accord- 
ing to the order of the court. Neither the défendant nor its agents, 
Grubb, Paxton & Co., ever gave notice to or made any request of the 
plaintiÊf to furnish proof of loss, in acoordance with the suggestion or 
promise contained in the letter of May 30th. 

On September 4, 1881, before the commencement of this action, 
the plaintiiï sent to the défendant at Cincinnati proof of the loss, to 
which rio objection is or has been made, except that it came too late. 
In respect to proof of loss the policy provides that — 

"Persons having a claim under this policy shall give notice to the com- 
pany immediately after the lire, and, as soon as possible, render a particular 
account and proof thereof , " etc. 

This policy alsocontains the following: 

"It is f urther agreed that, if this policy has been procured by any person 
or persons other than the duly appointed and authorized agent of this Com- 
pany, such pôrson or persons shàll be deemed to be the agent of the assured, 
and this coinpaiiy sh.iil not be liable, by virtue of this policy, or any renewal 
thereof, until the premium therefûr be actually paid to the company. " 

The authority of Grubb, Paxton & Co., as agents of this company 
vyithin their tërritory, is shown to bave been — 

"Full power to receive proposais for Insurance, to recelve moneys, and to 
countersign, issue, apçi renew policies of Insurance of the company, subject 
to such rulés and régulations as are-gr may be adopted by the company, and 
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such instructions as may from time to time be given by the manager of the 
Company ,at Cincinnati." 

In respect to the défense of cancellation, counsel for the défend- 
ant admit that there is a failure of proof, but strenuously insist that 
the policy never became operative, because the premiuiîa had not 
been paid to the company before the fire; that there was in fact no 
waiver of this payment by the company, or by their agents, Grubb, 
Paxton & Go., and that if the agents did intend a waiver tbey had 
no power to bind the company thereby; that the provision quoted 
from the policy constituted a restriction upon the power of ail agents, 
whether gênerai or spécial, of which the receiver of the policy was 
bound to take notice ; that this restriction was a part of the agrce- 
ment, which could not be effected by any contemporary pàrol agree- 
ments or understandings, espeeially when had with an agent only of 
the company. In support of this view, counsel cite the foUowing au- 
thorities: Corn. Mut. M. Ins. Co. v. Union Mut. Go. 19 How. 318; 
Orace v. Amer. Cent, Ins. Co. (U. S. Sup. Ct.) 17 Eeporter, 1; S. G. 
3 Sup. Ct. Eep. 307; Thompson v. Ins. Co. 104 U. S. 252; Ins. Cos. 
V. Wright, 1 Wall. 456; Partridge v. Ins. Go. 15 Wall. 573; Bush v. 
Ins. Co. 63 N. Y. 531 ; Merserau v. Ins. Co. 66 N. Y. 274; Bradley v. 
Potomac Ins. Co. 32 Md. 108; Catoir v. Amer. Ins. Co. 83 N. J. Law, 
487; Western Assurance, etc., y. P. Ins. Co. 5 U. G. App. Eep. 190; 
Buffum, V. Fayette Ins. Co. 3 Allen, 360 ; Bouton v. Amer. Ins. Co. 25 
Conn. 542; Security Ins. Co. v. Fay, 22 Mich. 467; Ins. Co.v. Nor- 
ton, 96 U. S. 234; Bennecke-v. Ins'.Go. 105 U. S. 355; 30 Eng. Eep, 
816. 

Counsel for the plaintiff contend that the power of the agent to is- 
sue the policy included the power to fix the time when the insarance 
should begin and end ; that this was done in this instance by writ- 
ing in the blank spaces left in the printed forms provided by the com- 
pany, the Word s and figures, "9 — May;" that, when there is incon- 
sistency between written parts of an instrument and printed parts, 
the former must prevail; that the delivery of the policy in this shape, 
and the subséquent conduct of Grubb, Paxton & Go., showed clearly 
an intent on their part to give Defrees & Meader a short crédit for 
the premium, and that the policy should take immédiate effect; and 
that this, in law as well as in fact, constituted a waiver of the stip- 
ulation for payment before the policy should be in force. In support 
of this view the following authorities are cited : Miller v. Life Ins. 
Go. 12 Wall. 803; Sheldon v. Atlantic Ins. Co.Û,^ N. Y. 460; WooA 
V. Poughkeepsie Ins. Go. 32 N. Y. 619; Boehen v.Williarrtsburgh lits. 
Go. 35 N. Y. 131; Botcman v. Ins. Co. 59 N. Y. 521; Marcus v. Ins. 
Co. 68 N. Y. m^', Goodwin V. Ins. Go. 73 N. Y. 480, 491; Bouton 
V. Amer. Ins. Go.' 25 Gonn. 642; Behler v. German Ins. Co. 68 Ind. 
350; May, Ins. p. 434, § 136. 

Without entering upon a review of the authorities, it is enough to 
say hère that in the judgment of the court the agents of the company 
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who issued the policy in suit had authority to waive the immédiate 
I^ayment of the premium; and that they did so in this instance is, in 
the light of the évidence, too clear for reasonable dispute. 

In respect to the proofs of loss it is probably true, as claimed by 
counsel for the plaintiff, that, by asserting a cancellation of the policy, 
the défendant waived the right to insist upon thèse proofs. Ports- 
mouth Ins. Co. v. Reynolds, 32 Grat. 613; Allègre v. Maryland Ins. 
Co. 6 Har. & J. 408; Graves v. Ins. Co. 12 Allen, 391; Nor. dt N.Y. 
Transp. Co. v. Ins. Co. 34 Conn. 561; Girard Co.v.Ins. Co. cfN. Y. 
97 Pa. St. 15; Bennett v. Ins. Co. 14 Blatchf. 422; 9 How. (U. S.) 
196; May, Ins. § 469. But wbether there was, in this case, a com- 
plète waiver or not, it is quite clear, under the circumstances in proof, 
that the plaintilï should be held to be excused for the neglect, if neg- 
lect it was, to forward the proofs sooner, 

Other points hâve been suggested in behalf of the défense, but if 
good in law they hâve no sufficient support in the évidence. There 
is due the plaintiff $1,730, for which let judgment go. 



In re Signer, Bankrupt. 
(District Court, S. D. Mw York. April 29, 1884.) 

Bankkuptct — Section 5110, Subd. 5 — Lobs of Monet bt GAiinra. 

Under subdivision 5 of section 5110, Kev. St., it is compétent for objecting 
créditera to prove, in opposition of tlie banlirupt's discharge, liis loss of money 
by gaming at any time since the bankrupt act, and witliin the period at which 
any of hls debta àrose, or within which it may afflrmatively appear or be reason- 
ably supposed that his assets which ought to and wouid hâve corne into the 
assignee's hands were affected through such loss. 

Bankrupt's Discharge. 

Brown, J. The discharge of the bankrupt is resisted in this case 
upon the ground, among others, that he had lost part of his prop- 
erty in gaming, contrary to subdivision 5, § 5110. Tbe question has 
been certified to the court whether any évidence should be admitted 
in support of the spécification of the loss of money by gaming prior 
to the time when the objecting creditors' debt arose, as shown by the 
proof of debt, which was in 1878. The évidence cannot be restricted 
to the period since the objecting creditors' debt accrued ; it must, at 
least, extend ta the whole period covered by any debts from which 
the bankrupt is sought to be discharged. The clause of the statute 
which makes the loss of any part of the bankrupt's property by gam- 
ing a bar, is not hmited as to time; noria it qualified by the pre- 
ccding language of the section, requiring an intent to defraud cred- 
itors. The reasoning in the Cci,se of Burk, 3 N. B. B. 296, 300, is 
not, therefore, applicable. In the Case of Jones, 13 N. B. E. 286, 
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LowELL, J., considered that an objection under this subdivision might 
be valid "if the acts were at a time so récent that they would affect 
any of the creditors who can coma in under the bankruptcy." Fur- 
ther on he observes that "the fraudulent payments, conveyance, or 
loss by gaming do not appear to be thus limited, and seem to include 
ail such payments, conveyances, and losses as hâve diminished the 
assets which otherwise would hâve corne to the assignée." 

The tenth subdivision of section 5110 provides that conviction of 
a misdemeanor under the bankrupt law shall prevent a disoharge. 
Could it be held that such a conviction, to be a valid objection, must 
hâve ocûurred after the creditors' debt was contracted ? It seems to 
me not, but that any such conviction since the passage of the bank- 
rupt act would debar the bankrupt of any discharge under it, though 
the debt were contracted af terwards ; and I am inclined to think that 
the same extended reach might be given to the other parts of section 
5110, which are not limited in time, or to their effect upon spécifie 
creditors. It is by no means clear that it was not the purpose of the 
bankruptcy act to deny its privilège of discharge to ail persons who, 
subséquent to its passage, should by their own acts violate its condi- 
tions. In re Cretiew, 5 N. B. E. 423; Iri re Keefer, 4 N. B. E. 389; 
Peterson v. Speer, 29 Pa. St. 478. If the act were regarded as a per- 
manent law instead of a temporary one, it might seem an unreason- 
able construction, and not within its presumed intention, to hold a 
discharge barred through loss by gaming, where the loss was so long 
anterior to the bankruptcy as to bave no actual relation to the debts 
or assets involved in the bankruptcy. But if a division of time since 
the act were attempted, it would often be dif&cult to fix any certain 
rule. 

It is not neceasary to détermine the whole question at this time. 
The évidence as to when the bankrupt lost any of his property by 
gaming, must, however, be admitted as far back as the origin of any 
of the debts of the bankrupt ; and also to such anterior period, since 
the passage of the act, in which it may affirmatively appear, or be 
reasonably supposed, that the assets of the bankrupt which ought to 
and would hâve corne into the assignee's hands were depleted through 
such losses. 



Ukited States v. Goodwin. 
(Circuit Court, D. New Hampshire. May 13, 1884.) 

1. CBiun^AL Law— Indictmbnt. 

An indictment need not set out the law upon which the offense was fotinded. 

2. Same — Statutokt Offense— Statutb Repealbd— Arrbst of Jud&mknt. 

If the indictment contains allégations, récitals, or averments thaï raake It 
évident that the grand jury acted in finding it upon a statute which had been 
repsaled, the judgment must be arrested. 
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3. SÀME—SuRPiufeAaE— Allégations. 

8uch allégations cannot, though «nnecessary, be rejected as surplusage, so 
as to allow judgmeut to be readered under auotber statuts enacted in place of 
tbe one repealed. 

Motion in Arrest of Judgment. 

Mr. Burns, U. S. Atty., for the United States. 

H. S. Clark, Sidloway, Topliff é O'Connor, for défendant. 

Claek, J. The indictment in this case contains three counts witb 
the same averments and allégations, so far as necessary to be con- 
sidered hère. It was evidently drawn and found by the grand jury 
upon sections 4786 and 5485 of the Eevised Statutes. The first of 
thèse sections provides that "in ail cases -where tbe application is 
made for pension or bounty land, and no agreement is filed with and 
approved by the commissioner as herein provided, the fee sball be ten 
dollars and no more," Tliat is, the fee of the agent or attorney as- 
Bisting the application. The other section (5485) déclares that "any 
agent or attorney or other person instrumental in prosecuting any 
claim for pension or bounty land, who shall directly orindireotly oon- 
tract for, demand, or reçoive or retain any greater compensation for 
his services or instrumentality in prosecuting a claim for pension or 
bounty land than is provided in the titie pertaining to pensions, 
* * * shall be deemed guilty of a high misdemeanor, and upon 
conviction thereof shall for every such offense be fined," etc. 

The indictment allèges that one Eoy was an applicant for a pen- 
sion, and that the respondent was his attorney; "that no articles of 
agreement setting forth any fee agreed to be paid to said Eichard J. 
P. Goodwin by said Francis Roy were ever filed with the commis- 
sioner of pensions;" "that under the laws of the United States, and 
the provisions contained in the Eevised Statutes of the United States 
in thé title pertaining to pensions, no greater fee than ten dollars could 
lawfully be received by said Eichard J. P. Goodwin for his services 
in prosecuting the said application of said Francis Eoy as aforesaid ; " 
and that "the said Eichard J. P. Goodwin unlawfully received from 
said Eoy, for his services in prosecuting said application for a pen- 
sion as attorney, aforesaid, a sum greater than ten dollars, to-wit, the 
Bum ofsixty dollars." 

By the act of June 20, 1878, (Supp. Eev. St. 886,) section 4786 of 
the Eevised Statutes, "in the title pertaining to pensions," was re- 
pealed, and no provision of law was left in that title to prevent any 
attorney from taking a larger fee than $10 for services rendered in 
prosecuting a pension claim. But by the act of June 20, 1878, which 
repealed section 4786, in the Eevised Statutes, title' "Pensions," it was 
again provided that "it shall be unlawful for any attorney, agent, or 
other person to demand or receive for his services in a pension case 
a greater sum than ten dollars. " 

By the repeal of section 4786, section 5485 was rendered inopera- 
tive, because there was left no provision in the title relating to pen- 
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eions to which it could apply, nûr could it apply without further légis- 
lation to the aot of June 20, 1878; which further législation was 
supplied by the act of March 3, 1881, (1 Supp. Eev, St. 602.) 

The question then is, can this indictment, found at the October term 
of this court in 1882, be sustained under the allégations in the indict- 
ment; section 4786 of the Kevised Statutes;in the title pertaining to 
pensions, having been repealed by act of June 20, 1878 ? The district 
attorney contends that it can, under section 1 of the act of June 20, 
1878, which provides that "it shall be unlawful for any attorney, 
agent, or other person to demand or reçoive for his services in a pen- 
sion case a greater sum than ten dollars ;" and under the act of March 
3, 1881, which makes section 5485 of the Eevised Statutes apply and 
extend to the act of the twentieth of June, 1878. But the difficulty 
is, that the indictment allèges that "under the laws of the United 
States, and the provisions contained in the Eevised Statutes of the 
said United States in the title pertaining to pensions, no greater fee 
than ten dollars" could lawfully be received by said Richard J. P. Good- 
win for his services, and the act of June 20, 1878, does not answer 
this allégation of the indictment. It is neither in the Eevised Stat- 
utes nor in the title pertaining to pensions. It is a pretty décisive an- 
swer to the position to say that the grand Jury in this indictment hâve 
charged the respondent with violating the law of the United States as 
contained in the title "Pensions" in the Eevised Statutes, and not 
otherwise. 

Again, it is argued that the act of June 20, 1878, may be regarded 
as one of the provisions of the title "Pensions" because it relates to 
pensions, andit was so held in U. S.y.Jessup, 15 Fed. Eep. 790, and 
in U. S. v. Dowdell, 8 Fed. Eep. 881 ; while the contrary opinion was 
held in U. S. v. Mason, 8 Fed. Eep. 412 ; U. S. v. Hewitt, 11 Fed. 
Eep. 243; and U. S. y. Jenson, 15 Fed. Eep. 138. 

The weight of authority and argument, it seems to me, is against 
such contention or construction of the law. 

The act bf June 20, 1878, is neither in the title "Pensions" nor in 
the Eevised Statutes. 

Again, it is maintained that the offense chargea in this indictment 
is, as alleged, against the laws of the United States, if not against the 
provisions contained in the Eevised Statutes in the title pertaining 
to pensions, and that the words "and in the provisions contained in 
the Eevised Statutes of said United States, in the title pertaining to 
pensions," may be rejected as surplusage. But that cannot well be. 
Thèse last words proposed to be rejected limit the extent of the ex- 
pression "laws of the United States" to the laws of the United States 
«ontained in the Eevised Statutes, in the provisions in the title "Pen- 
sions," and point out particularly the law on which this indictment 
was found by the grand jury. 

It is never necessary to set forth matters of law in a criminal pro- 
ceeding. U. S. v. Rhodes, 1 Abb. (U. S.) 28. But if the indictment 
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set ont the offense with greater particularity than is required, the proof 
must correspond with the averment ; nothing connected with the of- 
fense is regarded as surplusage. U. S. v. Brown, S McLean, 233. 
And it must be that if the law supposed to govern the offense be set 
ont in the indictment, and the grand jury présent it to the court as 
their finding, it eannot be rejected, if erroneous, because it was the 
ground of their action. 

In Butler v. State, 3 McCord, 383, it was held that an indictment 
need not recite the statute on which it is founded; but if an indict- 
ment professes to do so, a material variance will be fatal ; or, if the 
statute does not support the verdict, it must fail. If there had been 
no allégations in the indictment as to the law, the indictment might 
bave been sustained; but as thèse allégations make it quite évident 
that the finding of the grand jury was upon a law which had been re- 
pealed, I think that judgment must be arrested. 

The act of June 20, 1878, is a pénal statute, and must be construed 
strictly, and it eannot be held to be a part of the Eevised Statutes, 
title "Pensions," so as to found the judgment in this case upon it. 



PoTTEB, Trustée, v. Berthelet and another. 

(Circuit Court, E. D. Witconsin. May 8, 1S84.) 

1. RUI/K FOB THE INTERPRETATION OF A COKTRACT. 

A contract is to he construed according to the intent of the parties thereto, 
and by looking at ail the provisions of the instrument, and not one alone. But, 
if the language of the contract is plain and unambiguous, interprétation is not 
allowable to ascertain the intent of Ihe parties thereto. If it admit» of more 
sensés than one, it is to be inlerpreted in the sensé in which the promisor had 
reason to suppose it was understood by the promisee 

2. Thb Word " Each " OoNSTRUED. 

The word"eaeh" occurringin the phrase "and eachof them," in a contract, 
construed to mean "every." 

3. Demueker Overruled. 

A complaint based upon the breach of a contract examined, and Md to state 
a cause of action, and that a démarrer must be overruled. 

Demurrer to Complaint. 

Davis, Riess é Shepard, for plaintiff. 

Jenkins, Winkler é Smith, for défendants. 

Dybr, J. In an agreement of date April 11, 1870, made between 
Edward L. Baker, Henry Knight, and Edwin Dayton, of the first part, 
and the défendants, Henry and Joseph R. Berthelet, of the second 
part, it was, among otner things, recited that — 

"Whereas, the following specified letters patent of the United States, 
granted to secure certain inventions therein set forth, of machines and of im- 
provements in machines, and in mechanical devices formoulding or fonni'ig 
hydraulic sewer and drain pipes, of cernent or of other plastic material, — 
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namely, number 11,440, dated August 1, 1854; number 26,614, dated De- 
cember 27, 1859; number 2,137 or 33,161, dated August 27. 1861; number 
1,277, dated February 25, 1862; number 34,890, dated April 8, 1862; number 
35,243, dated May 13, 1862; number 35,692, dated June 24, 1862; number 
45,229, dated November 29, 1864; and number 3,413, dated April 27, 1869,— 
hâve ail been assigned and transferred unto the said Baker, Knight, and Day- 
ton, to hold upon certain trusts recited in the written agreement made and 
executed by them and James L. Woodward, of the city of New York, on the 
eleventh day of April, 1870, whereby they, the said trustées, were fuUy em- 
powered, among other things, to grant licenses under said letters patent: 
Now, therefore the said trustées, in considération of twenty-five hundred 
dollars to them paid, the receipt whereof is hereby acknowledged, do hereby 
lease unto the said Henry Berthelet and Joseph R. Berthelet the following 
specified machinery and apparatus, embodying in their construction the in- 
ventions patented as aforesaid, or some of them, namely, complète machinery 
for manufacturing ail sizes of pipes or other articles to be made thereon, to 
be held and used by the said lessees during the continuance of the terms, 
whether original or extended, for which the said letters patent and each of 
them hâve been or may hereafter be granted and secured, by assignment or 
otherwise, to the said trustées, or to their suocessors in the said trust, unless 
otherwise sooner determined by the conditions or limitations hereinaf ter speci- 
fied." 

The agreement then proceeds to prescribe varions conditions fur- 
ther declaratory of the rights of the parties, the lessees obligating 
themselves by covenant to keep the machinery and apparatus leased 
to them in good working order and thorough repair, and to pay to 
the trustées, or to their assigns or suocessors in trust, during the con- 
tinuance of the lease, license fées for ail pipe or similar articles of 
manufacture operated upon, or moulded or shaped, wholly or par- 
tially, by means of the said machinery or apparatus, or any part 
thereof, upon each and every lineal foot of such pipe or similar arti- 
cles, one quarter of one cent for each inch in diameter of the bore 
thereof, such royalty to be paid on sales. It was also further pro- 
vided — 

"That at the expiration of ail the letters patent aforesaid, and of ail exten- 
sions and renewals thereof in which are set forth and claimed the inventions 
and improvements, and each of them, contained aud embodied in the said ma- 
chinery and apparatus, the said lessees, if they shall hâve fully complied with 
the terms and conditions of this lease, shall bave the privilège of purehasing 
the said machinery and apparatus hereby leased, by the further payment of 
one dollar." 

This suit is brought by the plaintiff, Potter, as successor in inter- 
est in said agreement, to recover royalties alleged to be due on ac- 
count of hydraulic and other pipe, and material manufactured by the 
défendants by means of said machinery, and sold by them between 
January 1, 1880, and November 29, 1881. The complaint is de- 
murred to on the ground that it does not state facts constituting â 
cause of action. It appears from the allégations of the «omplaint 
that the various letters patent enumerated in the agreement, and the 
renewals of such of them as were extended, oxpired, from time to 
time, between April, 1879, and November, 1881, the first expiration 
v.20,no.4— 16 
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occurring April 8, 1879, and the last, November 29, 1881. It îs also 
alleged that the défendants paid ail royalties that accrued prior to 
January 1, 1880, in quarterly installmenta, as they fell due, accord- 
jng to the terms oî the agreement, but hâve refused to pay the royal- 
ties accruing between that date and November 29, 1881, when the 
last patent expired. 

The décision of the demurrer turns upon the construction of the 
clause of the agreement "which provides that the maehinery shall be 
"held and used by the said lessoes during the continuance of the 
terms, whether original or extended, for which the said letters patent, 
and each of them, hâve been or may hereafter be granted and secured, 
by assignment or otherwise, to the said trustées," etc. The conten- 
tion of counsel for the défendants is that the contract was not in force 
at the time the alleged breaoh occurred; that it ceased to be in force 
April 8, 1879, when the first expiration of one of the séries of pat- 
ents occurred; that it did not continue in opération until the expira- 
tion of ail the patents, but fell with the patent which first expired. 
This view of the case is based upon the construction which counsel 
give to the words "and each of them," in the clause of the agreement 
last above quoted. It is said that theae words are not équivalent to 
the expression "and any of them," it being conceded that if those 
words had beon used, the contract would hâve continued in force until 
the last of the séries of patents expired. It is a cardinal rule that a 
Bontract is to be construed according to the intent of the parties to 
^,he instrument; that in ascertaining that intent we are to look to the 
language in which they hâve spoken, and if that language is plain 
and unambiguous, interprétation is not allowable. Ogden v, Glidden, 
9 Wis. 52. 

But it is also true that in eonstruing a contract like this, and in 
arriving at its meaning and the intent of the parties, ail the provis- 
ions of the instrument are to be looked at, and not single clauses 
alone. Thus examining this agreement, it seems to me quite obvious 
that counsel make the question too strictlyone of purely grammatical 
construction. If the literal construction of the words "and each of 
them" would manifestly violate the intent of the parties, as such in- 
tent may be gathered from the whole instrument, it ought not to pre- 
vail. It is to be observed that the habendum clause begins with the 
language "to be held andused by the said lassées during the contin- 
uance of the terms, whether original or extended, for which the said 
letters patent," etc. ; thus, in the beginning, evincing an intention to 
make the term of the lease co-extensive with the life of ail the pat- 
ents. Thenfollow the words "and each of them;" the word "each," 
as a distributive adjective pronoun, denoting every one of the several 
letters patent compoaing a whole, considered separately from the 
rest. Webst. Dict. Upon the argument this case was put: Suppose 
an estate is granted to one, to be held during the lives of several 
persons, and each of them, would not the estate lapse on the ter- 
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minatlon of eitHer of the specifled lives? Admittîng that it would, 
is the case supposed precisely analogous to the case presented by the 
language of this lease? I hardly think it is. In other words, in the 
connection and sensé in which the words "and eaoh of them" stand 
in the habendum clause, and considering what précèdes those words, 
are tbey net équivalent to the expression "and every of them," or 
the expression "and any of them?" 

As illustrative of the application of certain principles of légal con- 
struction, the case of Hayden v. Snell, 9 Gray, 365, is perhaps ger- 
mane to the question we are considering. There was a promise to 
pay J. S., or his wife, A. S., an annuity during their natural lives. 
The plaintiff, in her déclaration, set forth the promise, the death of 
her husband, and the subséquent refusai of the défendant to pay the 
annuity to her. The défendant demurred, and contended that the 
words "during their natural lives" should be construed aocording to 
grammatical rules ; that "during their natural lives" meant the same 
as "during their joint lives," and not the same as "during their lives 
and the life of the survivor of them." But the court held that the con- 
tract declared on was, in légal effeot, an agreement to pay the stipu- 
lated sum yearly to both of the persons named, as promisees, and so 
long as both survived an action raight hâve been maintained in their 
names jointly. Upon the death of either, the right of action would 
remain in the survivor. It was, therefore, a promise to pay both, and 
the survivor of them, so long as they or either of them should live. 

However, conceding that the construction which counsel, in support 
of the demurrer, place upon that part of the habendum clause of the 
agreement referred to, is literally and grammatically correct, it seems 
to me manifest that its adoption would defeat the true intention of 
the parties as fairly to be coUected from the whole agreement. Tul- 
ler V. Davis, 4 Duer, 191. Where the terms ol a promise admit of 
more sensés than one, it is to be interpreted in the sensé in which 
the promisôr hadreason to suppose it was understood by the prom- 
isee. White v.Hoyt, 73 N. Y. 505, In the first place, ail the letters 
patent are enumerated in the agreement. Ât the date of the agrée- 
ment, a pecuniary considération, considérable in amount, ($2,500,) 
was paid by the défendants for the right to use the patented ma- 
chinery, and it is évident, from the varions provisions of the lease, 
that it was expected an extensive business would be done. The les- 
sees were to keep books of accouut, which were to be open to the in- 
spectiou of the lessors, and were to render to the lessors, and their 
assigns and suceessors, quarterly accounts, showing the quantities 
and kinds of articles manufactured by them during the continuance 
of the lease. They agreed, among other things, that they would not 
employ nor operate any other machinery or apparatus for making or 
moulding cernent or other plastic pipe, or similar articles of manu- 
facture, than that so leased; that they would préserve upon the ma- 
chinery the titles and dates of the letters patent, as placed thereon 
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by the lèssors, tlieir assigna or successors in the trust; and that they 
would not Tiolate or infringe any or either of said letters patent, 
nor dispute or contest the validity of the same, or the title thereto of 
the lessors. The lessors on their part bound themselves not to grant 
to any other person or persons any lease of such maohinery, or right 
to make, sell, or use the same within the limits of the territory granted 
to the défendants. 

Then, of still more persuasive force, as evincing the understanding 
of the parties with référence to the term of the lease, it was provided, as 
we hâve seen, that at the expiration ofall the letters patent, and of ail 
extensions and renewals thereof, the lessees, if they had fuUy complied 
with the terms and conditions of the agreement, were to hâve the privi- 
lège of purchasing the maohinery and apparatus by the payment of 
one dollar. By this provision it could not hâve been understood or 
intended that at the first expiration of one of the patents the lease 
should cease to be operative, and then at the expiration of ail the 
patents the lessees should hâve the right to purchase the leased ma- 
ohinery by the payment of one dollar. Such a construction of this 
provision would in volve a manifest absurdity; because, in that case, 
at the first expiration of oneof the patents and the conséquent termi- 
nation of the lease, the leased machinery would, of necessity, pass 
back into the possession of the lessors, who would be obliged to hold 
it until the expiration of ail the letters patent, and then sell it to the 
lessees for one dollar, if they eleeted to purchase it, which élection 
could onlybe declared after ail the patents had expired. It seems 
very clear, when we give proper fox-ce to this clause of the lease, — 
which is a very important one,^and when we consider ail the other 
provisions which hâve been adverted to, that it was the intention of 
the parties to make the term of the lease co-extensive in duration 
with the life of ail the patents, and that no violence is done to rules 
of légal construction when we construe the words "and each of them," 
in the habendum clause, in accordance with such intention, rather 
than by rules of strict grammatical construction applicable to those 
words alone. 

Domurrer overruled. 
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OABiiL and others v. The Eeasttis Wimam. 

Smith and others v. Samb. 

Hallook, as Adm'x, v. Andbbson. 

Andeeson and others v. Cabll and others. 

In re Cabll, Petitioner. 

[DUMct Court, 8. D. New York. April 28, 1884.) 

1. Collision — Bailing Vessels— Lookout — Pkesumption. 

Wliere a collision happens between two sailiag vessels, the one sailing close- 
hauled, the other with the wind free, the night belng olear and the lighta of 
both vessels seen, the légal presumpiion is prima faeie that the fault was in the 
vessel sailing free. This presumption is increased by pronf of the absence in 
the latter of any lookout other than the captain standing near the wheel. 

2. Samb— Pkepondbbancb of Proop. 

The évidence of neither of the peraons on deck of the latter being obtained, — 
the captain having been knooked overboard and drowned at the time of the col- 
lision, and the wlieelsman having died beforethe trial, — and the only évidence 
in her behalf being that of the captain of another schooner about half a mile 
ahead, sailing in the same direction, who testified that the schooner, sailing 
close-hauled, just before she was reaclied lulïed up into the wind so that her 
aails shook, and theu, paying ofî, ran down on the other schooner, and several 
witnesses from the schooner close-hauled contradicting the alleged lufl, and 
giving a consistent and probable narrative involving no fault on their part : 
held, that the lufï alleged was improbable under tbe circumstances, and not 
sustained by the weight of projf ; that the libelants had not overcomethe pre- 
sumption againsl thèba by any prépondérance of proof ; and that the libel must 
be dismissed. 

In Admiralty. 

Scudder â Carter and Geo. A. Black, for Carll, etc. 

Benedict, Taft é Benedict, for the Wiman. 

Brown, J. The above iive cases grow out of a collision which hap- 
pened in Long Island sound, near Little GuU island, at about 11 
o'clock of the night of October 26, 1881, between the schooner P. H. 
Wheaton, bound to the eastward, and the schooner Erastus Wiman, 
bound westward, whereby the former was immediately sunk. The 
captain of the Wheaton was knocked overboard by the collision and 
drowned. The third libel above named was brought by his adminis- 
tratrix to recover damages on account of his death. The two libels 
first named were brought by the owners of the Wheaton and her cargo, 
respectively; the fourth was brought by the owners of the Wiman to 
recover their damages ; and the fif th is a proceeding by the owners 
of the Wheaton to limit their liability. During the day preceding 
the collision it had been blowing a gale from the north-west, and the 
Wiman had been at anchor in the sound. She was a three-masted, 
oenter-board schooner, of 597 tons register. At about 6 p. m., the 
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gale havîng somewhat abated, she resumed her voyage to the west- 
ward, and about 11 o'olock was near Little GuU island and Fisher's 
island. The wind was blowing fresh from the north-west, slightly 
variable, and the sea was rough. Some 10 or 15 minutes before the 
collision, the Wiman had made a short tack to the northward, and 
was then put upon her course, W. J S., sailing close-hauled, full 
and by. The Wheaton was a three-masted scbooner of 242 tons reg- 
ister, and was sailing, probably, upon a course of about E., or E. by 
S. The only persons on deck at the time of the collision were her 
captain and the wheelsman. The captain stood by the wheel, and 
was the only lookout. She had no lookout forward. The wheelsman 
died before the case was tried, and his évidence was not taken. The 
other three who composed her crew were below, and did not come on 
deck until after the collision. The Wheaton had been sailing during 
the aftevnoon and evening in company with the schooner Witch Hazel, 
which was about half a mile ahead of the former. No direct évidence 
of importance being obtainable from those on board the Wheaton, 
the principal évidence on her part is from the captain of the Witch 
Hazel, 

The contention of the libolants is that the Wheaton was consider- 
ably to leeward of the Witch Hazel; that when the captain of the 
latter observed the two colored lights of the Wiman, and that the two 
vesselâ were approaehing each other nearly head and head, he star- 
boarded his wheel in order to pass to windward; and that had the 
Wiman kept her course she would bave passed easily between the 
Witch Hazel and the Wheaton, namely, to leeward of the former; 
but that juet before reaching the Witch Hazel the Wiman luflfed up 
into the wind, crossing the bows of the Witch Hazel and compelling 
the latter to pass to leeward of the Wiman under a sudden port wheel; 
and that the Wiman, by this luff, came up into the wind so that her 
sails shook, her headway was lost, and, in getting upon her course 
again, she paid off so much to leeward as to run into the Wheaton. 

The captain of the Witch Hazel, in substance, gives this account 
of the matter : He says that he first saw the two colored lights of 
the Wiman about a half point on his starboard bow, a half mile or 
more ahead; that his previous course was E. by S., i S.; that he 
then put his vessel to port a point and a half, so that she was sailing 
about E. ; but as he found that the Wiman was coming too close to 
him, he put his vessel to port another half point, and that very 
shortly afterwards the green light of the Wimaa was shut in, and she 
shot acroBs his bows with her sails shaking ; that he immediately 
ported and paased within a few feet of her to leeward; and that in 
getting. on her course again the Wiman paid off broadly, as above 
stated. 

Three witnesses from the Wiman, on the contrary, testify that they 
were sailing W. | S., full and by, after the short tack to the north- 
ward above referred to ; that they saw the twô lights of the Witcb 
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Hazel from half a mile to a mile distant, a little on their port bow ; 
that she remained so ail the time until she passed to leeward of 
them, and that there was no luS or change in the course of the 
Wiman whatever, until after passing the Witch Hazel, a few mo- 
ments before the collision, -when the -wheel of the Wiman was put 
hard a-port, in extremis, to avoid the collision; that shortly after see- 
ing the two lights of the Witch Hazel, the green light of the Wheaton 
was seen nearly ahead, or a little on the starboard bow. Two of her 
witnesses say that the green light continued to broaden off on the 
starboard bow until it had reached, one witness says, one or two 
points, and the other says three points, on the Wiman's starboard 
bow, after she had passed the Witch Hazel ; that not long bèfore the 
collision the Wheaton suddenly changed her course, under a port 
wheel, so as to pass to port of the Wiman ; showed her two lights for 
a few seconds, then shut in her green light and showed her red light; 
that the Wiman then put her helm hard a-port; and that the collis- 
ion happened a few seconds afterwards, the port bow of the Wiman 
striking the port çLuarter of the Wheaton. 

From the lights of the Wiman it was manifest to both the other 
vessels, from the first, that the Wiman was sailing close-hauled; and 
the others were bound to keep out of her way. A collision having 
happened, the presumption is against the Wheaton. The burden of 
proof is upon her to show by a prépondérance of évidence some fault 
of the Wiman. The presumption against the Wheaton is inçreased 
in this case by the absence of any proper lookout on deck. The only 
évidence upon which she can rely is that of Capt. Arnold, of the Witch 
Hazel. It is impossible for me to hold that his évidence alone is 
sufficient to overcome the direct and positive évidence of the three 
persons who were on board the Wiman, who testify that there was no 
such luff as supposed. The testimony of thèse three persons, though 
varying somewhat, does not differ more than might be expected from 
the différent time or manner of observing by witnesses who are not 
swearing to a concerted story. 

Upon the courses given for the Wiman and the Witch Hazel, the 
positions in which it is testified that their lights were first seen to 
each other, respectively, are not strictly reconcilable with each other. 
Their courses as given varied two points from opposite. If this were 
so, the two lights of the Wiman could not bave been seen half a point 
to starboard of the Witch Hazel, and the Witch Hazel's two lights 
at the same time bave been seen a little on the port side of the Wi- 
man. It would require a variation of about two points by one of the 
vessels, or by both of them together, to make this possible. The Wi- 
man alone could not vary so much to the northward, as the wind 
would not bave permitted it; the Witch Hazel, on the other hand, 
with the wind nearly aft, and yawing easily, might hâve been going 
considerably to the windward of her supposed course at the moment 
when the Wiman was first seen, as her captaiu says, half a point on 



24S FBDEBAL BEPOBTEB. 

the Witch Hazel's starboard bow. If the latter were at that moment 
îhus yawing to the northward, that would explain why,when the cap- 
tain ordered her course due east, that supposed change did not shortly 
cause the red iight of the Wiman to be shut in, or the green light only 
of the Witch Hazel to be seen on the Wiman, as he intended. The 
évidence from the Wiman, however, is unanimous that the two lights 
of the Witch Hazel continued to be seen ail the time until she passed 
to port. Not only is it improbable that the Wiman, sailing close- 
hauled, should hâve lufifed up into the wind, if the Witch Hazel were 
passing to windward of her; but if, as Capt. Arnold supposed, he 
had changed his course so as to show his green light only, it would 
be utterly incredible that the eaptain of the Wiman, seeing only the 
green light, and seeing that to windward also, should bave luffed so 
as to go apparently directly into her. The rule so often applied in 
sueh cases should therefore be applied in this : that superior crédit 
must be given, in regard to a vessel's own movements, to the testi- 
mony of those on board of her, where it is probable and consistent, 
and not overborne by any decided weight of other testimony. The 
appearances testified to by Capt. Arnold I hâve no doubt were caused 
mainly by the changes in his own position. 

The testimony of Capt. Arnold is altogether insuiEcient to estab- 
lish how far the Wheaton was to leeward of his own course. In one 
place he estimâtes it to be a quarter of a mile; in another place he 
cal] s it a short distance to leeward; but the précise course that the 
Wheaton was keeping is not known. Capt. Arnold says that she was 
going somewhat more to the northward than he. Whatever her dis- 
tance to leeward was at some previous time, according to his testi- 
mony, therefore, it must hâve been constantly lessening; and noth- 
ing trustworthy can be gathered from his gênerai estimate under such 
circumstances. Counsel for the libelants claim that if the Wheaton 
were to leeward of the Witch Hazel her lights could not hâve been 
seen from the Wiman, as testified to by the witnesses on the Wiman, 
to the windward of the Witch Hazel, so as to be more upon the Wi- 
man's starboard bow than the Witch Hazel's lights. Considering, 
however, that the Wheaton was half a mile astern of the Witch Hazel, 
and that the courses of the latter and the Wiman varied two points 
from opposite, it will be found by placing modèle on a chart that the 
Wheaton might be some considérable distance to leeward of the course 
of the Witch Hazel, and yet, as seen from the Wiman, be more on 
the latter's starboard hand than the Witch Hazel, precisely as the 
Wiman's witnesses testify . The testimony of Capt. Arnold, moreover, 
that the Wheaton was sailing more northerly than he, accords with 
the testimony of the witnesses from the Wiman, that they saw only 
the green light of the Wheaton ; and if her green light only vrere 
visible, and her course was more northerly than that of the Witch 
Hazel, the Wheaton would naturally and necessarily broaden off more 
to starboard, as two of the witnesses from the Wiman state. So that 
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the aecount given by the latter seems to me confirmed in part by 
Capt. Arnold. 

What may hâve been the particular cause wMch induced the 
Wheaton to port her wheel, when she was to starboard of the Wi- 
man, cannot be known, in the absence of ail testimony on that sub- 
ject. That she did port is testified to by ail the witnesses, including 
Capt. Arnold ; the libel also allèges it. 

Without adverting to the testimony as to the amount which the 
Wiman would pay o3 before she could regain her course, after luffing 
up into the wind and losing her headway, it is sufScient to say that 
I cannot regard such a luff as established. In any case, it would be 
almost incredible that a schooner sailing on the wind, and having the 
right of way, should without apparent necessity hâve luffed so as to 
lose ail headway. But if she had, the vessel would bave been a very 
poor sailer, or very badly handled, that would not bave regained her 
course in far less distance than the half mile which separated the 
Witch Hazel and the Wheaton. 

The évidence on behalf of the Wheaton seems to me totally insuf- 
ficient to overcome the presumptions which are against her; and the 
libels on her behalf must therefore be dismissed, with costs, The 
E. H. Webster, 18 Fbd. Bep. 724; The City of Chester, Id. 603; The 
Albert Mason, 8 Fed, Ebp. 768; S. C. 2 Fed. Eep. 821. 

The cross-libel in favor of the Wiman is rendered unavailing 
through the loss on the Wheaton. The proceeding to limit liability, 
which bas been instituted by her owners, is suâicient to prevent any 
decree against them in this case. 



SuMNER and others v. Caswelii and others. 
{District Court, 8. D. New York. May 9, 1884.) 

1. CoMMON Cakkier — Pahticulab Voyage — Chartkr-Partt — BrLL of Ladins. 

Where a ship is chartered to carry the goods of a single freighter only upon 
a particular voyage, semble, she is not a coramon carrier, but is subject ônly to 
the express and implied obligations of the charter-party and bill of lading. 

2. 8amb— Warraktt— Seawoethiness. 

The implied terms of such a charter, and the ordinary bills of lading given 
In pursuance of it, as well as the covenant in the charter that the ship shall be 
"tight, stanch, strong, and every way fitted for the voyage," include an im- 
plied warranty of the seaworthiness of the vessel at thé time she sails for tho 
particular voyage, and in respect to the cargo laden on board. 

3. Same — Ballast. 

The proper ballasting of the ship, and the amount and arrangement of the 
cargo 80 as to make her sufBciently steady, are inoluded in seaworthiness. 

4. Samb—Jettison— Limited Liabilitt— Eev. St. § 4213 — Pbndinq Frbight— 

Ambndmbnt. 

"Where the libelants agreed to take a cargo of petroleum in low-top 10-gallon 
cases from Philadelphia to Japan, and the owners superiniended the loading 
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and ballasting of tbe shîp, and determinea tne amount of cargo they would re- 
çoive, and on starting from Philadelphia the ship was found unsteady, and, 
immediately on getting to sea, showed great crankness, so that, notwitliatand- 
ing ail efEorts to'diminish it, the ship, on the fourteenth day out, in a storm df 
no unusual character, was nearly on her beam ends, and it was found necessary 
to jettison 3,000 of tlie cases, held, that the jettison was made necessary, not 
by périls of the seas, but becauae the ship was top-heavy from want of suf- 
flcient ballast in connection with the loading, and that thèse defects were at 
the risk of the ship-owners, and within their express and implied warranty of 
seaworthiness. Ileldytherefore, that the ship-owners were liable on their bond 
givcn in this proceeding to limit their liability for the loss by jettison. Edd, 
fuHher, that section 4283, Rev. St., requires the surrender of pending freight, 
which jncludes, at least, the freight earned up to the tirae of the loss; and lib- 
érty was given 16 the libelants to amend their proceedings by paying the 
amount of such fieight into court, or giving a further bond therefor. 

This libel was filed by tho owners of the ship Castine to limit 
their liability under sections 4283, é284, of the Revised Statutes. At 
the same time they conteat their liability. The ship was chartered 
by a oontract of affreigbtment, to carry a "full and complète cargo 
of refined petroleum in the customary low-top, ten-gallon cases, at 
forty-seven and a half cents per case," from Philadelphia to Yoko- 
hama, Hiogo, or Nagasaki, Japan. On the part of the owners, the 
charter-party provided that the vessel should be "tight, stanch, strong, 
and every way fitted for such voyage, and to reçoive on board the 
said merchandise. " Shé was loaded at Philadelphia under the di- 
rection of the owners, and 37,000 cases put on board. She left 
Philadelphia on the twenty-eighth day of November, 1878. From 
the first it was perceived that she was unsteady. On getting out to 
sea she was found to be quite crank, which increased with rough 
weather. On the fourteenth day out, in a storm, she was nearly on 
her beam ends; and two days after it was found necessary to jettison 
3,000 cases, of the value of about |13,000. The necessity of the jet- 
tison is not disputed, and everything was donc by the captain that 
could be done to avert it. She subsequently reached Hiogo with the 
remainder of the cargo. A claim being made on the owners of the 
cargo jettisoned, on the ground that the ship was unseaworthy and 
top-heavy for the want of sufficient ballast, and the loss being greater 
than the value of the ship, the owners filed this libel to limit their 
liability as above stated, and hâve bonded the vessel in the sum of 
$10,000; while they contest their liability for any damage, alleging 
that there was no fault or want of care on their part to cause the 
loss. 

S.çuàder é Carter dunà. Oco. A. Blach, iovWb&Y&niB. 

TreadweU Cleveland, îoï leBT^ondôïita. 

Bkown, J. The libelants hâve proved, so far as affirmative tes- 
timony in such cases can prove, that there was no intentional failure itt 
any respect to make the ship seaworfchy by means of proper loading, 
stowage, dunnage, and the use of ail the ballast which, from the pre- 
vious trips of the ship, they supposed would be required. The ship 
had not carried petroleum in cases before; but she had carried itin 
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barre! S, whieh would seem to be notlesa compact and steady than the 
cases ; and 90 tons of ballast were used, which was ail that had been 
before found necessary. On the ground that they used ail such care 
and diligence as could reasonably hâve been expeeted in the stowage 
and ballasting of the ship, the owners insistthat noliability attaches 
to them; contending that, under a charter of the char%eter described, 
they are net responsible as common carriers, but only for reasonable 
diligence as bailees for hire. 

The charter appears to hâve contemplated carrying the goods of 
the freighters only. She was in no sensé, therefore, a gênerai ship; 
but only a ship hired for a spécifie voyage, to oarry a particular cargo 
for the charterers. Such a contraot does not seem to be within the 
définition of a common carrier. In the case of 2%e Niagara v. Cordes, 
21 How. 7, a common carrier is defined as "one who undertakes for 
hire to transport the goods of those who may choose to employ him 
f rom place to place. He is, in gênerai, bound to take the goods of ail 
■who oiïer, unless his complément for the trip is fuU, or the goods be 
of such a kind as to be liable to extraordinary danger, or such as he 
is unaccustomed to convey." None of thèse conditions attach to a 
contract of afl'reightment in charter-parties like the présent. In Lamb 
V. Parkman, 1 Spr. 353, it is stated by Spragub, J., that such con- 
tracts "are not those of a common carrier, but of bailees for hire, 
bound to the use of ordinary care and skill." And such is the view 
taken in Pars. Shipp. & Âdm. vol. 1, pp. 245, 248. The most ré- 
cent discussion of the subject is in the case of Nugent v. Smith, 1 G. 
P. Div. 19, in which a liability like that of a common carrier veas up- 
held by Brett, J., but was subsequently overruled in the court of 
appeal by Cockbden, G. J. 1 G. P. Div. 423, (1876.) 

It is not necessary, however, to pursue this inquiry further, as the 
liability of the ship-owners in this case does not seem to me to rest 
upon this distinction, but rather upon the provisions of the charter 
itself. I can hâve no doubt from the testimony that the jettison was 
made necessary mainly, if not whoUy, in conséquence of the ship's 
being top-heavy through the want of sufficient baÙast. She was not, 
probably, too deeply loaded, had there been sufficient ballast at the 
bottom. A suggestion is made of insufB oient dunnage; but it is not 
clear how this could hâve contributed to the difficulty. There was 
some leakage of oil from the time the vessel got to sea, which was shown 
in ail the pumpings. The évidence of the captain, however, is to the 
efl^ect that this was not an important élément in requiring the jettison 
of part of the cargo. There was some rough weather; one storm was 
encountered; but the log gives no indication that it was of an extra- 
ordinary character, while the entries from the first contain almost 
daily mention of the great crankness of the ship. I can bave no doubt, 
therefore, that the cause of the loss was not périls of the sea, sinee no 
unusual weather was encountered, {Hubert v. Rccknagel, 13 Fed. Rkp. 
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912,) but tbe unseaworthiness of the ship, through her mode of lading, 
in connection with the want of sufficient ballast to prevent her being 
dangerously top-heavy. 

The owners in this case, or their agents, undertook the supervision 
of the loading of the vessel in person. Mr. Currier, one of the part 
owners, procurpd the stevedore and the dunnage; and he determined 
the amount of ballast to be used. The captain did not arrive until 
the vessel was loaded and nearly ready to sail. The charter-party 
provided that the vessel should be in every way fitted for the voyage. 
This includes the furnishing of necessary ballast, since it is the duty 
of the owner to find proper ballast for the ship in order to make her 
trim for the voyage. Irving v. Clegg, 1 Bing. N. 0. 53. The cove- 
nant that the ship shall be in every way fitted for such a voyage, in 
my judgment, covers the proper ballasting of the vessel, as it does 
her proper equipment in ail other respects. The owners must be 
held legally chargeable with knowledge of the amount of ballast re- 
quired by their own vessel, and of the cargo they had undertaken to 
carry. It is not to be supposed that freighters who hâve no knowl- 
edge of the ship or control of the lading, either in the manner of 
stowage or ballasting, or the amount of cargo to be taken on board, 
are intended to be charged with the risks ôf any unseaworthiness oc- 
casioned by such causes. It was the clear duty of the owners to 
take notice, and to know, whether the vessel was in proper trim to 
proceed to sea. They took such cargo as they saw fit to put aboard; 
no amount was specified in the charter; itwas left at the option of 
the owners. One of the witnesses says : "The people that loaded 
the ship ordered the vessel to be loaded, and they ought to know how 
she should be loaded; it lays with them. They loaded her just as 
they thought proper; they ean fill her half full, or full. Of course, 
we give them ail the cases they want; ail that they required." 

In taking as many cases as they chose to take, and loading the 
vessel as they saw fit, the libelants were bound to take so much cargo 
only, and to stow it in such a manner as that the ship should be fit 
for such a voyage; and they, and not the shippers, took the risk, there- 
fore, of any imperfect knowledge they may hâve had, from whatever 
cause, as to the proper adjustment of the cargo and the amount of 
ballast to make her seaworthy. 

Bills of lading, moreover, in the usual form, in pursuance of a pro- 
vision to that eiïect in the charter-party, were given for the goods re- 
ceived on board. Besides the express contract that the vessel should 
be fitted for the voyage, there was aiso the warranty implied by law 
under the bills of lading, as well as incident to the charter and a part 
of every such contract, that the ship, at the time she sailed, was in 
ail respects seaworthy, and fit and compétent for the sort of cargo and 
the particular service for which she was engaged. 3 Kent, *205; 
Macl. Shipp. 406; Work v. Leathers, 97 U. S. 379; The Rehecca, 1 
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Ware, 192; The Titania, 19 Ped. Eep. 101, 107; The Lîzzie W. Vir- 
den, 19 Blatchf. 340; S. G. 11 Ped. Eep. 903; Cohn v. Davidson, 2 Q. 
B. Div. 455. 

The two cases last cited are not, in principle, distinguishable from 
the présent. In both cases the vessel sailed under a charter. In 
the former, almonds were injured by the fumes of petroleum carried 
upon a former voyage. Blatohfoed, J., says, (p. 344:) "The own- 
er's contract, in this case, was to provide a vessel fit to carry this 
cargo. She was not fit. The shipper took no risks but the périls of 
the sea, and the damage in this case was not a péril of the sea." At 
page 354 he says, again : "The ship-owners, not the charterers, took, 
under this contract, the risk of the condition of the vessel, — the risk 
of there not being beat and steam, and the risk of so cleansing the 
vessel as to take the cargo safe from petroleum damage, notwith- 
standing beat and steam." In Cohn v. Davidson, the ship, though 
apparently seaworthy vyhen she sailed, foundered at sea from some 
unknown cause. The ground of the shipper's liability is there fully 
discussed by the court; and the owners were held liable because, "by 
the nature of the contract, they impliedly and necessarily warrant 
that the ship is good, and in a condition to perform the voyage then 
about to be undertaken, or, in ordinary language, is seaworthy ; that 
is, ht to meet and undergo the périls of the sea and other incidental 
risks to which she must, of necessity, be exposed in the course of the 
voyage, [Kopitoff\. Wïlson, 1 Q. B. Div. 880;) and this implied war- 
ranty attaches and bas référence to ail the conditions of the ship at 
the time she enters upon her voyage." 

However unexpected the crankuess of this ship may hâve been, the 
évidence clearly shows that from the moment she got to sea she was 
in an unseaworthy condition, and unfit to encounter the ordinary 
périls of a sea voyage. The jettison was made necessary, not from 
any unusual stress of weather she met, for there was none such, but 
from her unseaworthy condition when she sailed. 

The libelants must therefore be held responsible for the loss, upon 
the express as well as implied terms of the contract, as in the cases 
above cited, and in Hubert v. Recknagel, ut supra, and the case of 
The Regulus, 18 Ped. Eep. 380. The grounds upon which the case 
of The Titania was decided (19 Ped. Eep. 101, 107) are not appli- 
cable hère; and in the case of Lamb v. Parkman, supra, the mode of 
stowage in no way affected the seaworthiness of the ship, so as to 
constitute a breach of the express or implied warranty of the charter 
and bill of lading. 

The libelants must therefore be held answerable upon the bond 
heretofore given in thèse proceedings. 

Section 4283 requires not only the surrender of the ship, but also 
of the pending freight. No bond has been given on account of any 
pending freight. Thèse terms must be held to include at least the 
freight accruing and earned up to the time of the loss. The libel- 
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ants.may amend their proceedings by including the pendîng freîght, 
and paying the amount into court, Or giving bond therefor, in addi- 
Jiion to the bond already given. If the proportion of net freight eamed 
up to the time of the loss is not agreed on, a référence may be taken 
to ascertain it. 

The défendant is entitled to the costs of this trial. 



The State op Texas. 
{District Court, S. V. New York. April 29, 1884.) 

1. Collision — Tuhnuto m thb Kast Rivbk — Lookout— Ovektaking Vessel. 

A steamer in the East river, liaving upon her own starboard hand anotlier 
large steamer, evidently engaged in turning around in a way that mtist crosa 
the course of the former, is bound to keep out of her way, and give room for 
her necessary path in turning. When that duty has attached, she cannot relieve 
herself of it by getting across the bows of the latler and claiming that the iat- 
ter is then in the position of a following or overtaking vessel. 

2, Bame— Case Statbd. 

A large steamer, engaged in making a turn in the East river, is bound to 
spécial watchfulness and care to avoid contact with otlier vessels. The look- 
out having failed to continue his attention to a tug and tow on the opposite 
Bide of the river, and a collision having happened, which, by such attention, 
would bave been avoided by the steamer's timely backing, held, that both were 
in fault, — the steamer for inattention, and the tug forsteering across the steam- 
er's path, instead of stopping, as she might hâve done. 

The libel in this case was filed by the owners of the schooner 
Knight, to recover damages for a collision with the steam-ship State 
of Texas, on the twenty-first of March, 1882, about 7 a. m., near the 
middle of the East river, a short distance above the Brooklyn bridge. 
The schooner was in tow of the steam-tug Unit, on a hawser from 30 
to 35 fathoms long. They were going from Wallabout down the East 
river, and, until coming near the bridge, had been going within a few 
rods of the Brooklyn shore, with the tide strong âood. The top of 
the mizzen-mast, including the flag-staff, was about 125 feet from 
the water, requiring her to pass nearly under the center of the bridge, 
and'it was while going from her previous position near the shore, 
across, to pass near the center of the bridge, that the collision hap- 
pened. 

The state of Texas is a steamer of about 1,800 tons register, and 
249 feet long. She had corne in from sea that morning, bound for 
pier 20, East river, which: is below the bridge; but she was prevented 
from landing there through the présence of another schooner, which 
was in thé way. She accordingly drifted up, moving slowly, and 
gradually turning under a hard a-port wheel, designing to make a 
landing at the pier by returning heading against the tide. In mak- 
ing this turn, and going back and forth in the process, she drifted 
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Bomewliat above the bridge. When the schooner and tug were first 
seen from the State of Texas they were close to the Brooklyn shore, 
as above stated, while the State of Texas had her stern very near to 
one of the ferry slips above the bridge, on the New York side, and 
"was pointing nearly across the river, but a little up, in the région of 
the Empire stores. The steamer moved ahead under a hard a-port 
wheel, gradually turning downwards. When the tug and schooner 
were seen coming across the river, the steamer's engines were re- 
versed full speed, but not in time to avoid hitting the starboard bow 
of the schooner, from which the latter received some injury. 

Owen de Qray, for libelants. 

Butler, Stillman é Hubbard, for State of Texas. 

Scudder é Carter and Oeo. A. Black, for the Unit. 

Brown, J. The pilot of the Unit saw tho State of Texas when 
her stern was very near the New York shore, a little way above the 
bridge, when sbe was headed nearly across the river. He had no 
right to suppose at that time that she was merely drifting. Any 
proper observation of her previous movements, which were clearly 
visible, would hâve shown that she was engaged in turning round, 
and the Unit must therefore be held chargeable witb knowledge that 
the steamer was engaged in that maneuver. The pilot of the Unit 
had the steamer at that time on bis own starboard hand. He was 
bound to anticipate just what happened, that she would move out 
into the river for the purpose of turning. He was bound to keep out 
of her necessary way, and to leave her room reasonably suf&cient to 
exécute the maneuver in which the steamer was then engaged, pre- 
cisely as he would bave been bound to keep out of the way of a 
schooner beating downward, Which had run out her tack and was in 
stays in coming about. This he might bave done without difficulty 
or danger, by stopping before approaching the center of the bridge, 
as the tide was flood. Instead of doing so, he went on with unabated 
speed, veering to the westward to reach the central portion of the 
bridge, and while thus passing the necessary path of the steamer in 
executing her turn, he drew the schooner directly in the way of the 
steamer's course; and he must, therefore, be held chargeable with 
fault in bringing about the collision. 

The steamer was not in the position of an overtaking vessel bound 
to keep out of the way; certainly not so before the tug had violated 
her duty of keeping out of the way of the necessary course of the 
steamer in making her turn. Wbere one steamer is bound to, keep 
out of the way of another on her starboard hand, their courses being 
intersecting, she certainly does not relieve herself of that duty by 
Crossing the path and getting under the bows of the latter. She can- 
not plead her own fault as a justification, and claim that the vessel 
thus wrongfully brought on the quarter or astern, is in the situation 
of an overtaking vessel, and thus reverse the original obligation on 
her own part to keep out of the way. If the courses are intersecting. 
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the rule is the same, though she be a little ahead. The Cayuga, 14 
Wall. 270, 275. The steamer in this case was not two points aft of 
abeam, but on the Unit's starboard hand, when the iatter began her 
sheer ; and hence the steamer was not a foUowing or overtaking ves- 
sel. The Franconia, 2 Fioh.Biw. 8; The Cayuga, supra. There was 
danger of collision from the very aot of sheering to the westward, and 
the Unit was therefore bound to refrain from such a change. The 
Nichols, 7 Wall. 656; The Free State, 91 D. S. 200. 

But the State of Texas cannot be excused from fault. The naviga- 
tion of the steam-tug with the schooner upon a hawser, from the mo- 
ment when they were first seen near the Brooklyn shore, was such as 
to require spécial watchf ulness to avoid a collision. The high masts 
of the schooner evidently required her to approach the center of the 
bridge, if she continued on. The turning, moreover, of a steamer of 
such size as the State of Texas in so narrow a place as the vicinity 
of the bridge, required careful and continuons watchfulness. While 
the difficuities of handling the steamer are fuUy recognized, and while 
I am satisfied that the captain did the best he could, I think the tes- 
timony shows clearly that the lookout on the steamer was not as at- 
tentive to the course of the tug and tow, after he had first seen them, 
as the situation required. The évidence shows that after seeing them 
first, near the Brooklyn shore, he did not suppose they required par- 
ticular attention ; and that he did not observe them againuntil some 
little time after, when the tug was already crossing the steamer 's path. 
Had the tug been noticed, as she ou<,h; to hâve been, when she com- 
menced her sheer to the westward, there would not hâve been any diffi- 
culty in the steamer's reversing in time to prevent the collision. She 
was not noticed until too late, although the steamer's engines were put 
fuU speed astern. The previous fault of the tug did not relieve the 
steamer of her duty to keep constant watch for the purpose of avoid- 
ing injury. The Maria Martin, 12 Wall 31; The Vim, 12 Fed. Eep. 
906; The Pegasus, 19 Fed. Eep. 46. In this respect I must hold the 
steamer also liable, and award a decree against both in favor of the 
libelant, with costs. 
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Flash and others v. Wilkbrson and others. 

{Oireuit Court, W. D. Tennessee. May 22, 1884.) 

Featodulent Oonvetancb — Rights op Cbbditors in Bqhitt — Secukitt fok 
Abvances by Praudulent Vendée — Epfect of Attachment. 

In setting aside a fraudulent conveyance the cardinal rule of equity is to re- 
store thecreditorstowhatthey hâve lest by the transaction, and their rights are 
eatisfled when tlieyare piaced tn statu quo. The court does not seek to improve 
their condition hy imposing forfeitures and pennlties for the sake of punishing 
the fraud. Where, iherefore, the goods are imrnediately attached, taken from 
the Vendée before they hâve been lost, damaged, or depreciatod in his hands, 
and hâve been sold by the court at a small advance over tbe price paid by the 
Vendée, the money being in court for distribution, the court did not, on the 
facts of the case, charge the vendee with any additional sum to incrcase the 
value, and allowed the fund to stand as a security to the vendee for a bonafide 
debt paid by the debtor ont of the price giveo by the vendee. 

In Equrty. 

Wilkerson, a retail grocery merchant at Jackson, Tennessee, sud- 
denly and secretly sold his stock of groceries to Hopper, a speculator, 
for 75 cents of the invoice price, the purchaser paying in cash $6,100, 
of which the debtor paid to one Bond the sum of f 3,000, and to one 
Smith the sum of $2,250, they being alleged creditors for borrowed 
money, and residing at Jackson, thereby preferring them to his com- 
mercial creditors, of whom he purchased the goods, and to whom he 
owed about |H,000. The day after the sale the creditors flled this 
bill, attached the goods, which were sold by the receiver for a few 
hundred dollars advance over the Hopper purchase, and the fund is 
in court to abide the détermination of this case. It was conceded on 
the proof that the Bond debt was an honest debt for borrowed money 
used in the business, but the Smith debt was attacked as one fraudu- 
lently fabricated to enable the debtor to eonceal the money. The 
court stopped the concluding argument before it was entirely ended, 
and directed a deeree for the plaintiffs. 

McCorry é Bond, for plaintiffs. 

Hayes d Bullock, for Hopper. 

Caruthers é Mallony and Gampbell é Broion, for Wilkerson. 

Hammond, J., {orally.) The further considération of this case would 
serve no useful purpose. The adjudications on the subject of fraud- 
ulent conveyances are so numerous, variable, and conflicting that no 
court can undertake the task of deciding any case aceording to strict 
précédents. The most it can hope to do is to gather together the 
principles that should control its action and apply them to the case 
in hand, leaving each case to be governed by its own peculiar circum- 
stances. The doctrines that govern a court of eqnity are not diffioult 
to understand, and are mostly familiar to ail courts, — the only trouble 
being to properly apply them to each case. 

That this was, on the facts proven, a fraudulent conveyance there 
can be no doubt, and the sale will be set aside. It is not necessary 
v.20,no.5— 17 
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to review the proof. The case has been thoroughly argued, and every 
fact and ciroumstance commented on, by counsel on either side, and 
it is enough to say that the court quite agrées with the view the plain- 
tiffs take of the facts. 

The Tennessee act of April 6, 1881, c. 121, forbidding préférences 
in assignments for the benefit of creditors as construed by the su- 
prême court in Ordway v. Montgomery, 10 Lea, 514, does not seem 
to hâve any application to this case, and may be disregarded in de- 
termining it. It does nofc abolish préférences except in the manner 
denounced by the act, and the debtor had a right, theret'ore, to prefer 
his home creditors by a sale for the purpose. But in doing this he 
must act honestly and fairly by his other creditors. He cannot de- 
fraud them to make préférences by a hostile and ruinous sacrifice of 
his goods. Mère inadequacy will not avoid the sale, but it must be 
open, and there must be a fair and reasonable considération. Hère 
the sale was secretly conducted, the stock, at invoice priées, was taken 
on Sunday and Christmas, so as to conceal the transaction from those 
who might hâve stopped the sale by diligence of action to collect their 
debts by exécution, and a comparatively new and fresh stock of goods, 
bought for the purpose of making a tempting ofïer, were sold for 25 
per cent, off the invoice priées, without carriage added, to a speculator 
in Buch transactions, who borrowed the money at heavy interest to 
take the bargain offered him, without inquiring into the failing debtor's 
purposes or financial condition. 

Hopper either knew of Wilkerson's fraudulent purpose to sacrifice 
the goods, or might hâve known it from the circumstanoes. Any 
reasonable man could hâve seen that the purpose was to keep off the 
creditors, by hindering and delaying their exécutions through a sud- 
den sale in bulk at an inadéquate price. Actual knowledge is not 
necessary. Mr. District Judge Caldwell makes this plain in Singer 
v. Jacobs, 11 Fed. Rbp. 559. Hopper cannot escape by any prêteuse 
of ignorance. But it does not follow from this that a court of equity 
will„charge him with the full invoice value of the goods. The court 
would undoubtedly do so if the creditors had permitted him to keep 
them, and they were suing for their value, or if they had lost the goods 
by the fraudulent transaction, or if they had depreciated in his hands; 
but none of thèse things occurred. Almost imtnediately — the very 
next day — the creditors attached the goods, took them from him, and 
sold them at public sale for a slight advance on the price he gave. 
How hâve they been injured, then, by the sale to Hopper ? If they 
had then and there had their judgments and exécutions, they could 
bave done no more than they did do by the attachment, namely, sell 
the goods by process of law. True, the earliest and most diligent 
creditors might bave secured préférences to themselves in the order 
of their action, and prevented the exercise by Wilkerson of his right 
to prefer Mrs. Bond; but a court of equity is not concerned about re- 
pairing such losses as thèse. Equality is equity hère, and ail the 
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court will do is to restore the creditors to what they bave lost, by 
placing them, as far as possible, in statu quo. This tbey bave done 
by Iheir own action in suing out the attacbment, and seizing and sell- 
ing the very goods they cpuld hâve seized and sold by judgments and 
exécutions, if they bad not been hindered and delayed by the frauda- 
ient conveyance. 

The court does not proceed upon the theory of punishing the fraud, 
nor attempt to improve the situation of creditors by imposing penal- 
ties on the fraudulent vendee for his fraud. It is not concerned 
about protecting the fraudulent vendee, but it deals justly by him, 
and is satisfied by making the creditors whole as nearly as may be, 
The case of Cléments v. Moore, 6 Wall. 299, furnishes our courts with 
a very satisfactory guide to the pure and just principle on which we 
deal with transactions like this, and we need not go through the 
mazes of adjudications to find précédents. The distinctions between 
fraud in fact and fraud in law are not satisfactory, and are more 
metaphysical or philosophical than practical in their use. Fraud is 
fraud in ail cases, and while one case may be more flagrant than 
another, and a court inflicting punishment may consider the différ- 
ences, a court of equity in ail cases moulds its decrees on principle s 
of équitable treatment to ail concerned. 

Now, Hopper, if the goods had remained with him, might hâve 
worked out his own salvation, and had in hand the greater value to 
answer this demand upon him for it. Bat he was not allowed by the 
creditors to bave this benefit of his bargain, or to work out its possi- 
ble benefits to them. He is shown by the proof to be abundantly 
solvent, and the creditors, by allowing him to remain in possession, 
could hâve received full value for the goods. But they chose to take 
away the goods, and apply them in their own way, just as they would 
hâve been able to do by judgment and exécution if Hopper had never 
interfered with them. It seems inéquitable,, under the circumstances, 
to allow them to make a better sale to Hopper than they bave made 
themselves, when they bave chosen to set aside the sale to him and 
take the property. Each case must dépend on its own circum- 
stances, and ail I hold now is that, on the facts of this case, the 
creditors cannot claira, in a court of equity, any greater value than 
they bave demonstrated by their own sale the goods would bave 
brought to them under exécution if they had not been delayed. This 
bill is, in fact, a mère process of exécution. 

The same considérations preeisely impel the court to allow Hopper 
to be reimbursed for the payment made out of his money to Mrs. 
Bond. Why should his money be taken to pay Wilkerson's just debt, 
except on the notion of punishing him for the fraud? Wilkerson had 
a right to prefer his creditor, and that much of his just debts bas 
been paid by the sale. Mrs. Bond, by judgment and exécution, might 
bave accomplished the same resuit, or by taking that amount of the 
goods in payment, and the other creditors would not be injured. 
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Tfiere is no reason why a court of equity, acting on the raies sug- 
gested, should invade Hopper's money-box and take $3,000 to pay 
Wilkerson's debt beeause he attempted to speculate in bargains of- 
fered him by Wilkerson, the spéculation and ail benefits from it be- 
ing defeated by the prompt action of the creditors. Hopper did not 
oonceal anything, or misappropriate the goods, or obstruct the cred- 
itors in getting them, He intended to carry on the business, and 
was doing so openly and regularly when his purchase was ehallenged 
and the goods seized. There is no élément of active conduct to help 
Wilkerson seoure benefits for him self or to impair the value of the 
property. He bought at a bargain, and paid the money for no other 
purpose except to make ail he couid by the bargain. He lost it, but 
there seems no reason for compelling him to pay Wilkerson's just 
debts and thereby improve the condition of other creditors who hâve 
got ail they ever would bave had if Hopper had not been so greedy 
for bargains. 

The Smith debt, on the proof hère, seems to be fabricated. It is 
not satisfactorily proved to hâve ever been an honest debt. If it were, 
the burden is on Hopper to show it, and he has failed. He cannot 
be allowed for that payment. 

Lefc a decree be drawn as the court has indicated. The défendants 
must pay the costs. 



Dow and others v. Mbmphis & L. E. E. Co., (as reorganized.) 
.(Circuit Vourl, B. D. Arkansas. April Term, 1884.) 

1. RAn.-ROAD MOBTSAGB — FoBBCLOSUEE— RkCBIVER. 

Where a raiiroad company makes default in tlie payment of the interest on 
its moitgage indebtedness, and the mortgaged propeity, consisting of its road 
and other property, is inadéquate security for the niortgage debt, and the com- 
pany is insolvent and appropriating its earnings to its own use, a recelver will 
be appointed, during the pendency of a bill iiled by the mortgagees, to be put 
in possession of the mortgaged property. 

2. Bame— Lex Rbi Sit^. 

When not varied by contract, the law of the state where a mortgage is exe- 
cuted and the mortgaged property situated, furnishes the rule for determining 
the rights of the mortgagees after condition broken. 

3. Samb — Common-Law Rule— Condition Beoken. 

In Arkansas, the common-law rule on the subject of the rights of a mort- 
gagee, after condition broken, prevails ; and if the debtor fails to pay the mort- 
gage debt at the law day, the mortgagee is entitled to the possession of the 
mortgaged property, and may maintain ejectment therefor. 

4. Bame— Subject-Matter of Mobtgagb — BiiiL in Equitt. 

Where a raiiroad mortgage embraoes the road, rolling stock, and other Per- 
sonal property of the company, the proper remedy of the mortgagee to obtain 
possession of the mortgaged property, after condition broken, is by bill in equity 
for spécifie enforcement of tlie mortgagee's rights. 

5. Bame— Btipulation as to Sale— Remedy Given bt Law., 

A stipulation in a raiiroad mortgage, that, in case of default in the payment 
of interest for 60 days, it should be obligatory on the trustées named in the 
mortgage, upon the written request of one-third in interest of the holders of 
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the bonds, to take possession, operate, and sell the road and other mortgaged 
property, as a remedy, is cumulative, and not exclusive of the remédies given 
by law. 

6. BaMB— DtTTIES AND LiABILITIES OP KeCEIVEK. 

ïhe lerras proper to be imposed, as a condition upon which a receiver of a 
railroad will be appointed at the suit of tlie trustées for tiie flrst raortgage 
bondholders, discussed, and held: 

11) Tliat where the default in the payment of the mortgage debt occurred 
more than a year before the filing of the bill, the receiver should be required to 
pay ail the debts and liabiiities of the railroad company incurred in operating, 
repairing, and improving the road for the period of six moulhs next before 
the filing of the bill. 

(2) That a gênerai license should be given to sue the receiver, in any court 
of compétent jurisdiction, for liabiiities incurred by him in operating the road. 

(3) That the debts which the receiver is required to pay, and ail debts aud 
liabiiities incurred by him in opemting the road, should be made a flrst lien ou 
the mortgaged property, whicli should not be released until auch liabiiities are 
discharged. 

(4) That the plaintifîs should be required to prosecute their suit to a final 
decree with diligence, and, failing so to do, the receiver should be discharged 
by the court of its own motion. 

In Equity. 

U. M. & G. B. Rose, for plaintiffs, 

J. C. Brown, B. G. Broivn, and Dillon é Swayne, for défendant. 

Caldwell, J. On the flrst day of May, 1877, the défendant exe- 
cuted its mortgage deed of that date, by which it conveyed to the trus- 
tées therein named its railroad and other property, real, personal, 
and mixed, including its income and earnings, books of account, rec- 
ords, choses in action, and muniments of title. This mortgage waa 
conditioned to secure the payment of 250 bonds, of $1,000 eaeh, of 
even date with the mortgage, with interest at the rate of 10 per cent. 
per annum, payable semi-annually. Fifty of said bonds matured on 
the first day of May, 1879, and a like number annually thereafter, 
until ail wei;e due. On the second day of May, 1877, the défendant 
executed a second mortgage to the same trustées on the same prop- 
erty, and on "the right or franchise to be a corporation," which it was 
authorized to mortgage by a provision in its charter to secure bonds 
to the amount of $3,600,000, due and payable on the first day of July, 
1907, and drawing interest at the rate of 4per cent, per annum until the 
first day of July, 1882, and after that date at the rate of 8 per cent, 
per annum.payable semi-annually. The bill in this case is filed by 
the présent trustées in the mortgages, and its prayer is that the mort- 
gaged property may be decreed to be placed in their hands as such 
trustées, and that in the mean time a receiver may be appointed with 
the usual powers. 

The case is now before the court on the motion for the appointment 
of a receiver. For interlocutory purposes the foUowing allégations of 
the bill may be regarded as established : That the state of Arkansas 
held a mortgage lien on the railroad and property of the défendant, 
created when the property belonged to another corporation, of which 
the défendant is the successor, which was prior in point of time and 
paramount to the lien created by the mortgages set out in the plain- 
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tiff's bill; that adecree foreclosing the state mortgage was rendered 
by the suprême court of the state on the fourth day of March, 1882 ; 
that the défendant declined to pay the sum decreed to be due the 
state, and the property was about to be sold to satisfy said decree, 
when the plaintiffs, acting as trustées under the mortgage of May 2, 
1877, were compelled to pay off said decree, amounting to $239,672.71, 
in order to protect the rights of the holders of the bonds secured by 
that mortgage, and that the plaintiffs, as trustées, aforesaid, upon bill 
filed for that purpose, were by decree of this court subrogated to tiie 
rights of the state of Arkansas under the decree of the suprême court 
of the state; that the défendant paid the interest on the bonds se- 
cured by the mortgage of May 2, 1877, up to the first day of January, 
1882, and bas refused to pay the interest which bas accrued since that 
time, and bas refused to pay either principal or interest of the bonds 
secured by the mortgage of the first of May, 1877. 

Since the bill in this case was filed, a decree bas been rendered fore- 
closing the last-mentioned mortgage, under which the property will 
be sold at an early day, unless the decree is superseded or paid. 

Oh the twenty-fourth day of June, 1877, and in anticipation of 
making a default in the pay ment of the interest coupons falling due 
July 1, 1882, the défendant confessed a judgment in this court in 
favor of Eussell Sage, who is interested in the stock of the company 
for the Bum of $125,921,13, and immediately thereafter, acting in 
collusion with said Sage, procured the appointment in the state court 
of its gênerai manager as a receiver of its road,'*with a view of hinder- 
ing and delaying the payment of the interest accruing on its bonds, 
ïhe cause in which the receiver was appointed was afterwards re- 
moved to this court, which, on its own motion, discharged the receiver, 
upon the ground that the suit was collusire, and to hinder and delay 
creditors, as shown by the record. Sage v. Memphis à L. R. R. Co. 
18 Fed. Eep. 571. 

A large number of the holders of overdue interest coupons bave ob- 
tained judgments at law upon them, and bave filed their bills pray- 
ing that the liens of thèse judgmentB may be foreclosed, and that the 
property of the défendant may be sold for their payment. Thèse 
judgments are not appealable, and the défendant offers no reason 
why it does not pay them. 

In the suit in this court brought by the trustées to be subrogated 
to the rights of the state, whose decree they paid off, the défendant 
set up as a défense, in its answer and by cross-bill, that the bonds of 
May 2, 1877, and the mortgage securing the same, were without con- 
sidération, and void for want of corporate power in the défendant to 
issue the same. Exceptions to the answer and a demurrer to the 
cross-bill were sustained, the court holding the alleged défenses were 
without equity, and groundless. 

The défendant filed a bill agaiust the présent plaintiffs, as trustées 
in the mortgage of the second day of May, 1877, in the circuit court 
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of the United States for the Southern district of New York, in which 
it Bought to annal the bonds and mortgage of the second day of May, 
1877, upon the same ground set up in the cross-bill in tfais court. 
Upon final hearing, that court dismissed the bill for want of equity, ^ 
declaring the case to be "phénoménal in the audacity of the attempt 
to induce a court of equity to assist a corporation in repudiating its 
obligations to its creditors without olïering to return the property it 
acquired by its unauthorized contract with them." Memphis é L. 
R. R. Co. V. Boic, 19 Fed. Eep. 388. 

The défendant bas admitted in its pleadings, filed in cases in this 
court to which it was a party, that "should it be decided that said 
bonds [of the second day of May, 1877] are valid, and that respond- 
ent is liable therefor, it admits its debts, obligations, and liabilities 
largely exceed the value of its property of every character." It has 
been decided that the défendant is liable on thèse bonds. That ques- 
tion is res judicata in this court, and for the purposes of this hearing 
the above admission must be treated as an unqualified confession by 
the défendant of its insolvency, and inability to pay its debts. 

In its answer filed in this case the défendant says : "Eespondent it- 
self believes that its property is not worth the amount of overdue and 
unpaid interest upon said coupons, the prircipai of the $2,600,000 
of May 2, 1877, and the decree for money paid to the state of Arkan- 
sas. And it says that this load of indebtedness has been loaded 
upon it by the complainants themsalves, and that if the défendant is 
in any default, such default has been caused by their action." 

The défendant, upon its own confession, is insolvent, and unable to 
pay its debts; and it is apparent, from the records of the court and 
exhibits to the bill, that it is indisposed to do so to the extent that it 
might. The interest coupons of its mortgage bonds are long over- 
due, and a large amount of them in judgment. No payment of in- 
terest on its mortgage debt has been made since January 1, 1882, 
and it gives forth no intimation of its purpose ever to pay the same, 
or any part of it. It was the plain duty of the défendant to pay off 
the decree in favor of the state for the protection of its mortgage bond- 
holders whose liens were junior to that of the state. It is not to be 
denied that it had the crédit and ability to do so. The refusai to pay 
off this decree was for the very purpose of extinguishing the rights 
and lien of its own bondholders. And this would bave been the re- 
suit had not the trustées, on behalf of the bondholders, advanced the 
funds to pay the state decree. The income and earnings, as well as 
ail its property, are mortgaged to secure the payment of the princi- 
pal and interest of its bonds, Upon thèse facts it is futile for the 
défendant to contend that a court of equity ought to decree that it is 
still entitled to receive and appropriate to its own use the income and 
earningb of its road. 

The law of this state furnishes the rule for determining the rights of 
the mortgagees under the mortgage, unless that rule has been changed 
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bj the contract of tlie parties. In this state tlie common-law rule 
on the subject of the rights of a mortgagee, after condition broken, 
prevaila, and if the debtor fails to pay the mortgage debt at the law 
day, the mortgagee is entitled to the possession of the mortgaged 
property, and may maintain ejectment therefor, (^Fitzgerald v. Beebe, 
7 Ark. 310; Oilchristy. Patterson, 18 Ark. 575,) and, upon the facts 
of this case, to a receiver. Price v. Dowdy, 34 Ark. 285. This law is 
as much a part of the mortgage as if literally incorporated in it. In 
this case the remedy at law is not adéquate. The mortgage embraces 
real, personal, and mixed property, and the appropriate remedy is in 
equity, when the contract rights of the mortgagee can be specifically 
enforced. Shepley v. Atlantic B. Co. 55 Me. 395 ; Hall v. Sullivan 
R. Co. 2 Eedf. E, R. Cas. 621 ; First Nat. Ins. Co. v. Salisbury, 130 
Mass. 303; and see Warrcn v. Rising Fawn Iran Co. 3 Woods, 514; 
North Carolina R. Co. v. Drew, Id. 713; State v. Northern Cent. R. 
Co. 18 Md. 193. 

Ejectment will not lie for personal property, records, and choses in 
action. The railroad is an entity, composed of real estate and per- 
sonal property. For railroad purposes its real estate would be value- 
less without the roUing stock and other personal property ; and, on 
the other hand, the roUing stock and personal property would be of 
no utility for railroad purposes without the road-bed, track, and sta- 
tions. The forms and processes of a court of law are not tlexible 
enough to transfer the possession of the mortgaged property as a 
whole, and the mortgage does not contemplate its séparation. It is 
not contended that an action at law for damages for non-delivery of 
the property against a mortgagee confessing itself insolvent would be 
an adéquate remedy. But it is said what would otherwise be the 
légal rights of the parties in respect to the right of possession, on de- 
faolt of payment of interest, hâve been varied by the terms of the 
mortgage. The clauses of the mortgage bearing on this question are 
the first and the fifth, which read as foUows: 

"First. That as long as the said party of the first part shall not make a de- 
fault in the payment of either principal or interest on any of the aforesaid 
bonds and coupons, as the same may respectively become due and payable, and 
shall faithfully perform the conditions of said bonds, and the stipulations and 
considérations of this indenture, said party of the first part shall be entitled to 
retain the possession of the railroad and other property hereby conveyed, and 
receive and enjoy the income thereof." 

"Fifth. In case default for the space of sixty days shall be made in the 
payment of any of said interest coupons, or of the principal sum of any of said 
bonds, as they sliall respectively fall due, the said party of the second part, 
their successor or successors, on the written request of one-third in interest 
of Ihe holders of said bonds, may and shall enter in and upon, and take posses- 
sion and operate, ail and singular the said railroad and ail other property, real, 
personal, or mixed, hereinbefore conveyed, or Intended to be conveyed, and 
iake and receive the income and profits thereof, and may and shall sell ail and 
singular said railroad and lands, and ail other property, real, personal, or 
mixed, with ail the charters, rights, privilèges, immunities, franchises, and 
choses in action of said railroad company. " 
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It is further provided that the sale may be made in the city of 
Little Eock, or any town on the line of the railroad, and "with or 
•without entry on said conveyed premises," and upon four weeks' 
notice published in newspapers. 

In the first of thèse clauses the négative is implied, viz., that tbe 
railroad company shall not be entitled to retain possession after mail- 
ing default in the payment of either principal or interest of the bciuls. 
This, probably, adds nothing to the rights of the mortgagees under tue 
law. But it does show that the parties had no intention of varviisg 
the known légal rights of the mortgagee under the law. It is under 
that clause, and the conceded légal rights of a mortgagee under the 
laws of the state, that the plaintiffs seek the aid of the court to put 
them in possession of the mortgaged property. 

The defendant's contention is that the fifth clause furnishes the 
rule by which the trustées are to obtain possession, and that it is 
exclusive of ail other modes ; and that as the bill does not allège that 
one-thirdin value of the bondholders hâve requested the trustées to 
take possession, it states no case. This clause contains a power of 
sale. Under it the trustées may sell the property upon four weeks' 
notice; and upon the written request of one-third in interest of the 
holders of the bonds, it is made the imperative duty of the trustées 
to take possession for the purpose of selling. The power of sale is 
the principal subject dealt with in this clause, and the poasession 
there spoken of is an incident to the power of sale, and for the pur- 
pose of rendering that power effectuai. When one-third in value of 
the bondholders corne to a resolution to foreclose the mortgage by 
sale, they can make it the duty of the trustées to take possession of 
the property for that purpose, and receive the income and earnings of 
the road from the time the possession is taken until the sale. A most 
important considération at the sale would be the power of the trus- 
tées to deliver the property to the purchaser ; doubt on this point would 
hâve a depressing effect on bidders. If the trustées are in tho actual 
possession of the property, ail doubt is removed. The practical efïect 
of a sale of the mortgaged property would be to extinguish the mort- 
gage debt, whether the property sold for the amount of the debt or 
not, because the railroad company would be left without either prop- 
erty or a charter, and the obligations of a corporation in that plight 
would be of little worth. The iirustees are not, therefore, to take pos- 
session of the property for the purpose of selling it, and thereby ex- 
tinguishing the mortgage debt before its maturity, unless one-third of 
the bondholders request it. Although the provision is pénal in its 
charaeter, it opérâtes alike for the protection of the bondholders and 
the company, (Chicago, D. à V. R. Go. v. Fosdick, 106 U. S. 47, S. 
C. 1 Sup. et. Eep. 10,) so far as relates to a sale of the property by the 
trustées, and possession taken for that purpose. But as a remedy it 
is cumulative, and not exclusive of tbe rights and remédies given by 
xhe law to mortgagees, in case of default in payment of the mortgage 
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debt according to the terms of the mortgage. First Nat. Ins. Co. T. 
Salisbury, supra. 

The defendant's mortgage bonds draw 8 per cent, interest, payable 
semi-anDually, and run until 1907. The value of such a bond, when 
the security is good and the interest paid, is appreciated by the hold- 
ers, who insist they are entitled to the benefit of their contract, and 
décline to reduce the rate of interest. The bondholdera allège that 
if the road is judiciously managed, its income and earnings will be 
sufficient to pay the running expenses, make ail necessary repairs 
and betterments, and pay the interest on the mortgage debt, as well 
that due as that which is to accrue, and they ask to be put in possession 
of the mortgaged property for that purpose. However burdensome 
this high rate of interest may be to the défendant, it has no légal 
right to demand a réduction, nor can it compel a foreclosure and pay- 
ment of the mortgage debt, before its maturity, by refusing to pay 
the interest according to the obligation of its contract, and appropri- 
ating its income and earnings to its own use. It cannot thus take 
advantage of its own wrong. Jones, R. E. Secur. § 91 ; Nebraska 
City Bank v. Nebraska City Gas-light Co. i McCrary, 319; S. C. 14 
Ped. Ebp. 763. The value of the bonds in the market was enhaneed 
by the long time they had to run, and the high rate of interest they 
bore. The défendant has enjoyed the benelit of thèse provisions in 
the enhaneed value they imparted to its bonds. They are a part of 
the obligation of its contract; and the law would be singularly dé- 
tective if the défendant could, by its own act, évade them. 

The viewB of this court on the subject of appointing receivers of 
railroads are well known. It will not appoint a receiver except where 
the right and the necessity to do so are clear. Overton v. Memphis 
é L. R. R. Co. 10 Fed. Eep. 866; Texas é St. L. Ry. Co. v. Rust, 
17 Fed. Ebp. 282; Sage v. MempUs & L. R. R. Co. 18 Fed. Eep. 
571; Crédit Co. v. Arkansas Cent. R. Co. 15 Fed. Eep. 49. On the 
facts of this case, the duty of the court to appoint a receiver until the 
final hearing of the bill would seem to be as nearly imperative as the 
exercise of that jurisdiction can be said to be in any case. The order 
appointing the receiver will confer on him the usual powers, and will 
contain the following spécial provisions to which the plaintiffs must 
assent as a condition of appointing a receiver : 

(1) ïhat the debts, if any, due from the railroad company for ticket and 
freight balances; and for work and labor performed by its employés and la- 
borers; and for supplies and materials furnished for equipping, operating, re- 
pairing, or improving the road; and ail obligations incurred in the transpor- 
tation of passengers and freight, or for injuries to person or property, which 
hâve acorued within six months last past,^ — shall be paid by the receiver out 
of the earnings ,o| the road. 

(2) That persons having demanda or claims of any character against the 
receiver, may, without applying to this court for leave to do so, bring suit 
thereon against the receiver in auy court in this state having jurisdiction, or 
may flle their pétition and have their claim adjudicated in this court at their 
élection. This clause shfJl not be construed as authorizing the levy of any 
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writ or process on the property in the hands of the receiver, or taking the 
same from his custody or possession. 

(3) That the debts and liabillties of the railroad company which the re- 
ceiver is ordered to pay, together with ail debts and liabilities u hich said re- 
ceiver may incur in operating said road, ineluding claims for injuries to per- 
son and property, shall constitute a lien on said road paramount and superior 
to the lien of the mortgages set out in the plaintifE's bill, and said Uen shall 
continue unlil said debts and liabilities are satisfled ; and the discharge of said 
property from the custody of the receiver shall not affect said lien, or deprive 
claimants of ihe opportnnity of proving their demanda, but said receiver or a 
successor shall be continued in office for the adjustment of such deniands, and 
may be sued therefor; and if said demands are not paid by the peraon or cor- 
poration in possession of said mortgaged property, the court may repossess 
itself of the same, and operate said road by a receiver until said deVjts are paid, 
or may decree a sale of the property, as shall seem most expédient. 

(4) That said plaintifE shall, prosecute this suit to final decree as speedily as 
the same can be done under the rules of equity practice, and, failing so to do, 
the court of its own motion wiU d'.schaige said property from the custody of 
the receiver. 

1. The first clause is proper, because it bas been open tothe plain- 
tifPs, to apply for and obtain the relief they now seek, for more than 
a year, and by permitting the company to run and operate the road, 
they must, as between them and the persons furnishing labor, sup- 
plies, and materials for the use of the road, and those damaged by 
its opération, be held to hâve imptiedly assented that the earnings of 
the road should be applied to pay such expenses and liabilities, which, 
in a greater or less degree, were incurred for the plàintifî's benefit. 
There is ample authority for making this order. Fosdick v. Schall, 
99 D. S. 251; Mïltenherger v. Logansport Ry. Co. 106 U. S. 2S6; S. 
C. 1 Sup, et. Eep. 140; Union Trust Co. v. Souther, 107 U. S. 591; 
S. C. 2 Snp. et. Eep. 295. It is no answer to say the company 
used its earnings for other purposes. The bondholders knew such 
liabilities must be incurred in running the road. They had it in 
their power to take possession of the road and secure its earnings to 
pay such liabilities. The class of persons protected by this order 
could not do anything to protect themselves, or compel a différent 
application of the earnings. The misapplication of the earnings, if 
there was any, is not, therefore, to préjudice the class of creditors 
named. The right torequire the payment of such debts does not dé- 
pend on wbether current earnings hâve been used to pay the mort- 
gage debt. Union Trust Co. v. Souther, supra. 

2. The gênerai license to sue the receiver is given because it is 
désirable that the right of the citizen to sue in the local state courts, 
on the line of the road, should be interfered with as little as possible. 
It is doubtless convenient, and a saving and protection to the rail- 
road company and its mortgage bondholders, to hâve the litigation 
growing out of the opération of a long line of railroad concentrated in a 
single court, and on the equity side of that court, where justice is ad- 
ministered without the intervention of a jury. But, in proportion as 
the railroad and its bondholders profit by such an arrangement, the cit- 
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izen deali/ig with the receiver is subjected to inconvenience and ex- 
pense, and he is deprived of the forum, and the right of trial by jury, to 
which, in every other case of légal cognizance, he has the right to appeal 
for redress. It is not necessary, for the accompiishment of the pur- 
poses for which receivers of railroads are appointed, to impose such bur- 
dens and deprivations on citizens dealing with the receiver; and neither 
the railroad company nor its bondholders hâve any equity to ask it. 
Where property is in the hands of a receiver simply as a custodian, or 
for sale or distribution, it is proper that ail persons having claims 
against it, or upon the fund arising from its sale, should be required 
to assert them in the court appointing the receiver. But a very différ- 
ent question is presented where the court assumes the opération of a 
railroad hundreds of miles in length, and advertises itself to the worid 
as a common carrier. This brings it into constant and extensive 
business relations with the public. Ont of the tbousands of contracts 
it enters into daily as a common carrier, some are broken, and prop- 
erty is damaged and destroyed, and passengers iujured and killed by 
the négligent and tortious acts of its receiver and his agents. In a 
word, ail the liabilities incident tO' the opération of a railroad are in- 
curred by a court where it engages in that business ; and, when they 
are incurred, why should the citizen be denied the r'ght to establish 
the justice and amount of his demand, by the verdict of a jury in a 
court of the county where the cause of action arose and the witnesses 
réside ? If the road was operated by its owners or its creditors, the 
citizen would hâve this right; and when it is operated for their ben- 
efit by a receiver, why should the right be denied ? 

It is said that if suits are allowed to be brought in the courts of 
common law the plaintiffs would probably receive more by the verdict 
of a jury than would be awarded to tbem by the master or chancellor, 
and that to compel the receiver to answer to suits along the en tire 
line of the road, subjects him to inconvenience and entails additional 
expense on the estate. This is probably true. But why should a 
court of equity deprive the citizen of his constitutional right of trial 
by jury, and subjeot him to inconvenience and loss, to make money 
for a railroad corporation and its bondholders ? If the déniai of the 
right to sue can be rested on the ground that it saves money for the 
corporation and its creditors, w:hy not carry the doctrine one degree 
further, and déclare the receiver shall not be liable to the citizen at 
ail for byeaches of eontract, or any act of malfeasance or misf easance 
in bis office as receiver? This would be a great saving to the estate. 
The différence is one of degree and not of principle. When a court, 
through its receiver, becomes a, common carrier, and enters the lists 
to coinpete with other common carriers for the carrying trade of the 
country, it ought not to claim or exercise any spécial privilèges denied 
tp its oompetitors, and oppressive on the citizen. The court appoint* 
ing a receiver of a railroad, and those inf erested in the property, should 
be content with the same measure of justice, that is meted out to ail 
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persons and corporations conducting the like business. The court 
appointing a receiver cannot, of course, permit any other jurisdiction 
to interfère with its possession of the property, or control its admin- 
istration of the fund; but, in the case of long Unes of railroad, the 
question of the légal liability of its receiver to the demanda of the cit- 
izen, growing out of the opération of the road, should be remitted to 
the tribunals that -would hâve jurisdiction if the controversy had 
arisen between the citizen and the railroad company; giving to the 
citizen the option of seeking his redress in such tribunals, or in the 
court appointing the receiver. 

The case of Barton v. Barbovr, 104 U. S. 126, simply décides that 
a receiver operating a railroad cannot be sued without the leave of the 
court appointing him. It does not décide that leave to sue him may 
not be given by a gênerai order of the court appointing him. 

3. The third clause is iuserted for the protection of those who hâve 
dealingâ with the receiver, or vcho are injured in their person or prop- 
erty by the opération of the road under the receiver. In contempla- 
tion of law, the property is in. the custody of the court, and the road 
is run and operated by the court. "A receiver is the agent of the 
court. He is an officer of the court, and his possession is that of the 
court. He is not the agent of either party, and neither party is re- 
eponsible for his malfeasance or misfeasance." Texas é St. L, By. 
Go. v. Rmt, 17 Fbd. Eep. 282. No court, therefore, should engage 
in the opération of a railroad without reserving to itself the means of 
discharging the obligations incurred in the business. In its effort to 
coerce a corporation to pay its debts, a court should not contract ob- 
ligations of its own, and neglect to make provision for their payment. 
It would be a scandai to do so. Courts should pay their debts, if 
nobody else does. 

4. The fourth clause ^of the order is admonitory. Neither a rail- 
road company nor its mortgage bondholders can rightfully ask a 
court to operate a railroad merely because it is désirable or profitable 
to them, in a business point of view, to hâve the road operated by 
such an agency. When a bill is filed by mortgagees to obtain pos- 
session or a decree of foreclosure, and a receiver has to bè appointed, 
he should not be continued any longer than is necessary for the plain- 
tifï, by the exercise of diligence, to obtain and exécute a final decree, 
and any delay or want of good faith in this respect should resuit in 
his immédiate discharge. 
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Fabmbbs' Loan & Tbust Co. v. Stonb and others.* 

[Oircuit Court, S. D. Mississippi. April 24, 1884.) 

1. CoNSTITtJTIONAL LaW — CHARTER OP CoiîPOIiATION— CoNTRACT. 

A charter granted by a state and accepted by the corporation constitutes a 
contract which falls within the protection of the lenth section of article 1 of 
the constitution of the United States. 

2. Bamb — Statutbs, when Declabed Void. 

It is a well-settled ruie that courts will not déclare législative enactments 
void by reason of their répugnance to the constitutions, state or fédéral, except 
when the judicial mind is clearly convinced of suoh repugnancy. 

5. Samb — Police Poweks op Btatb. 

The législature cannot part with any of the police powers of the state, which 
are matters that aftect the public peace, public health, public morals, and pub- 
lic convenience. 
4. Same — Reghlatiok of Tolls for Teanspoktation of Persons akd Pkop- 

ERTT. 

But the right to flx and regulate tolls to be charged and received for trans- 
porlation of persons and property doea not fall within the police power of the 
state. 

6. Same— Mississippi Statdte op Februart 17, 1848. 

The twelftb section of the charter grantod by the state of Alabama to the 
Mobile & Ohio Kallroad Company, and adopted by the législature of Missis- 
sippi, approyed on the seventeenth of February, 1848, which provides as fol- 
lows: "And be it further enacted, that it shall be lawful for the company 
hereby incorporated, from time to time, to flx, reeulate, and receive the toll 
and chargea, by them to be received for transportation of pei'sons and property 
OD their railroad or way aforesaid, hereby authorized to be construoted, or any 
part thereof," — créâtes a valid and binding contract bctween the state of Mis- 
sissippi and the Mobile & Ohio Railroad Company. 
<. Same— AcT of March 11, 18S4, Void. 

The aot of March 11, 1884, entitled "An act to provide for the régulation of 
freight and passengers on railroads in this state, and to f reate a commission to 
supervise the same, and for other purposes," is nuU and void in so far as the 
, act relates to the Mobile & Ohio Railroad, for the reason the state conferred 
the right and power upon the company in its charter to flx and regulate the 
tqll to be charged and received for the transportation of persons and property, 
Without reserving the right at any time in the future to change, modify, re- 
peal, or withdraw such right. 

7. Same — Charter of MoEiiiE & Ohio Kailroad Company^ — Object. 

The States of Alabama, Mississippi, Tennessee, and Kentucky, in chartering 
the Mobile & Ohio Railroad Company, acted separately, it is trûe, but with one 
common purpose, and that was to create one corpofate body for the mainten- 
ance of a great commercial highway of communication from Mobile, Alabama, 
to Cairo, Illinois, and to connect with ail the commercial highways converg- 
ing at those pointa. 

8. Samk — Régulation of Commerce. 

The aCt of March 11, 1884, is in conflict with and violâtes the eighth section 
of the tirst article of the constitution of the United States, because in purpose 
and eflfect U is a régulation of "commerce among the states," which right is 
exclusively vested by this provision of the fédérai constitution in the congress 
of the United States, and is therefore nuU and void. 

In Equitj. 

E. L. BusseU, John A. Campbell, and Peter Hamilton, for complain- 
aut. 

J. W. G. Watson, for commission. 

iReported by B. B. Boone, Esq., of the Mobile, Alabama, bar. 
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HiLL, J. This bill is filed against the défendants, John M. Stone, 
W. B. Augustus, and William McWillie, as railroad commissioners 
of this State, to enjoin and restrain them from in any way interfering 
with the Mobile & Ohio Eailroad Company, its of&cers, agents, or 
employés, in the management of the business of said railroad, or the 
property and business of said corporation, and to prevent the officers 
of said railroad from obeying any orders issued or made by the rail- 
road commission, etc. The questions presented hâve been most forci- 
bly and exhaustively argued by the distinguislied and learned counsel 
on both sides, and are questions of grave importance to the people 
and the commercial interests of the country generally, as well as to 
the complainant and ail whose interest it represents or to be affected 
by the resuit hereof. The questions now to be decided arise upon 
complainant'B motion for the issuance of the writ of inj unction prayed 
for in Ihe bill above stated. 

The laets stated in the bill, not being disputed, will be considered 
as true in considering this motion, and of which the foUowing is a 
brief statement, so far as it relates to the présent motion : In the 
year 1848 the législatures of the states of Alabama, Mississippi, Ten- 
nessee, and Kentucky, acting separately, but with a common purpose, 
by their several acts of incorporation incorporated the Mobile & Ohio 
Eailroad Company, the purpose of which was to construct, equip, and 
operate a railroad to extend from Mobile, in Alabama, to a point op- 
posite Gairo, in the state of Illinois, at the junction of the Mississippi 
and Ohio rivers, so as to connect with the channels of commerce at 
each end of this line with ail those at intermediate points, thus cre- 
ating a great national highway for the transportation of persons and 
property, not oniy from the one point to the other and intermediate 
points, but with other states and the markets of the world, one chan- 
nel of commerce being connected with another as links in chains of 
commercial transportation to an unlimited extent. To promote this 
grand scheme, the United States granted to the corporation many 
thousands of acres of its lands situate in the states of Alabama and 
Mississippi, owning no lands in the other states through which this 
railroad was located. The corporation was further aided by the states 
and counties and citizens along the line of the road by contributions of 
money, labor, and otherwise, by which means the railroad has been 
completed, equipped, and has been operated for many years without 
any interruption by any state législation until within a short time.' 
That, as a considération upon which said land was granted by the 
United Statf s, certain rights were reserved by the government in 
relation to the transportation of the mails, property, and men be- 
longing to or employed by the United States. The corporation being 
in need of money, has given a trust deed to complainant, as trustée 
therein, to secure certain bonds, upon which it has raised the needed 
funds for the purpose of discharging its other indebtedness, vaà for 
the better equipping and operating said railroad. 
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The bill further states that the acts of incorporation conferred upon 
this corporation, among other powers, the right to elect its own offi- 
cers, and to do and perform ail acts necessary to the building, equip- 
ping, and operating said railroad, and especially the right from time 
to time to fix, regulate, and reoeive the tolls and charges by tliem to 
be received for the transportation of persons and property on said 
railroad oonstructed or to be constructed. The bill further gtates and 
charges that, on the eleventh day of March last, the législature of 
this state passed an act, which bas been approved by the governor of 
the state, entitled "An act to provide for the régulation of freight and 
passengers on railroads in this state, and to create a commission to 
supervise the same. and for other purposes." That under the provis- 
ions of this act of the législature the défendants hâve been appointed 
and commissioned as commissioners, and are now proceeding to exer- 
cise the powers and to discharge the duties imposed and prescribed 
in said act. If permitted so to do, so far as it relates to the Mobile 
& Ohio Eailroad, it will greatly interfère with and embarrass the bus- 
iness and management of said company, and its raih-oad, and the 
interests of ail concerned therein; that such interférence, if permit- 
ted, will impair important and essential rights which hâve been vested 
in said corporation by the charter of said company, which formed 
and eonstitutes a contract between the state of Mississippi, which 
granted, and the company, which accepted, said charter, and which 
contract is protected and inviolate by the provisions of the tenth sec- 
tion of the èrst article of the constitution of the United States. 

The provisions contained in the sixth section of the act complained 
of are mainly relied upon as impairing the contract so made and vio- 
lating the rights so secured. This section is as foUows : 

"That it shall be tbe duty of ail persons or corporations who sliall own or 
operate a railroad in this state, within thirty deys after the passage of this 
act, to furnish the cotBmissioner with its tariff of charges for transportation 
of every kind ; and it shall be the duty of said commission to revise said tariff 
of charges so furnished and to détermine wliether or not, and in what partic- 
ular, if any, said charges are more than just compensation for the services to 
be reudered, and whether or not unjust discrimination is being made in such 
tariff of charges against any person, locality, or corporation; and when said 
charges are correc'ed as approved by said commission, the commission shall 
then append a certiflcate of its approval to sad tariff of charges, but in revis- 
ing or establishing any and every tariff of charges, it shall be the duty of 
said commission to take into considération the oharacter and nature of the 
service to be performed and the entire business of such railroad, together 
with its earnings from the passenger and otlier tï-aflBc, and shall so revise such 
tarifls as to allow a fair and just return on the value of such railroad, its ap- 
purtenances, and equipments; and it shall be the duty of said commission to 
exercise a watchful and careful supervision over every such tariff of charges, 
and continue such tariff of charges from time to time, as justice to the public 
and each of said railroad companies may require, and to increase or reduce 
any of said rates according as expérience and business opérations may show 
to be just; and said fiommission shall accordingly fix tariffs of charges for 
those railroads failing to furnish tariffs as abovexequired; and it shall be the 
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duty of said railroad companies or persons operating any railroad in this state 
to post at each of ita dépôts ail rates, schedules, and tariffs for the transporta- 
tion of passengers and freights, made or approved by said railroad commis- 
sion, with said certificate of approval, within ten days after said approval, in 
some conspieuous place at such dépôt; and it shall be unlawful for any such 
person or corporation to malce any rebate or réduction from such tariff ir. 
favor of any person, locality, or corporation which siiall not be made in favor 
of ail other persons, localities, or corporations by a change in such pub- 
lished rates, except as may be allowed by the commission; and when any 
change is contemplated to be madè in the schedule of passenger or freight 
rates of any railroad by the commission, said commission shall give the per- 
son or corporation operating or managing said railroad notice in wiitiiig, at 
least ten days before such change, of the time and place at whieh such change 
will be considered." 

ïhese and other sections in the act imposing other duties upon suid 
commission in relation to the control of said railroads, and imposing 
upon the persons and corporations managing them penalties for vio- 
lating the provisions of said act of the législature, and which it is al- 
leged violâtes and impairs the contract so made between the législa- 
ture and corporation by the charter aforesaid, as well as in violation 
and in conflict with other provisions of the constitution of the United 
States and of the constitution of this state; but the section above 
quoted is sufEoient to présent the question to be decided upon this 
motion. It is not neeessary to refer to adjudicated cases by the su- 
prême court of the United States to maintain the well-settied ruie that 
courts will not déclare législative enactments void by reason of their 
répugnance to the constitutions, state or fédéral, except when the ju- 
dicial mind is elearly eonvinced of such repugnancy ; but it is equally 
well settled that when the judicial mind is so eonvinced it is the duty 
of the court to déclare the législation void. The court, has no juris- 
diction to détermine the wisdom or unwisdom of the act in question; 
if unwise, the législature alone can grant relief. The only question 
which the court can décide is, did the législature hâve the power to 
pass the act? or, in other words, did any inhibition against such 
power exist under any provision of the fédéral or state constitution ? 
If none such existed the ant must be maintained ; but if such did ex- 
ist it must be declared void so far as it relates to the Mobile & Ohio 
Kailroad Company and the property and interest of ail persons con- 
nected therewith. 

The question to be determined is, did the act of incorporation 
passed by the législature of Alabama and adopted by the state of 
Mississippi, in relation to the point under considération which is as 
follows: "And be it further enacted, that it shall be lawful for the 
Company hereby incorporated from time to time to fix, regulate, and 
receipe the toll and charges by them to be received for transportation of 
persons or property on their railroad or way aforesaid hereby author- 
ized to be construoted, erected, built, or used, or upon any part 
thereof," — create a valid and binding contract between the state and 
the corporation, and which the législature is inhibited by the provis- 
v.20,no.5— 18 
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ion of the tenth section of article 1 of the fédéral constitution from 
changing or impairing, without the consent of the corporation or those 
holding under it. That the rights, powers, and franchises granted 
by the législature to corporators by the charter creating them, and 
which are accepted by those to whom they are granted, are contracts 
within the meaning of the constitution, was settled by the suprême 
court of the United States in the Dartmouth Collège Case, and bas 
been repeatedly reoognized by that court from that time to the prés- 
ent, and is the main pillar upon which corporate rights must rest for 
security; and it is not to be presumed that that court at least will 
départ from a rule so well settled as long as coiistitutional rights are 
maintained. The charter being the contract between the parties to 
it, must be taken with ail its conditions, restrictions, and limitations. 
The législature had the right in granting it to reserve the right to 
change, modify, or repeal it or any provisions in it; or if it contains 
any provisions within the police power of the state, or power from 
which the législature is not at liberty to part, being such matters as 
affect the public peace, public health, public morals, public conven- 
ience, and the like, the législature may at will revoke rights and 
powers conferred or may limit and contract them. Those accepting 
corporate rights take them subject to this power upon the part of the 
législature. 

In construing contracta we must ascertain, if we can, the intention 
of the parties to them, and in doing so we must look to the objecta for 
which they were made, and in the light of the surrounding ciroum- 
stances. One important, if not the main, object upon the part of the 
stockholders was to obtain a return by way of dividends for the invest- 
rnent made, and, upon the part of the United States and counties, the 
main purpose was the establishment of a reasonably safe and rapid 
mode of transportation of persons and property from one end of the 
line to be construeted to the other, with ail its connections. Thèse 
being the principal objects of the parties to the contract on the one 
side, it is not probable that the charter would bave been accepted, 
with the underatandiug that the législature of any one of the states 
could at pleasure place any restrictions or limitations upon the rights 
and powers conferred, and which were not reserved in the act of in- 
corporation. 

The right upon the part of thé Company to charge and receive com- 
pensation for services to be rendered, if taken away or impaired, 
would defeat the purpose of the contract. This right to fix the 
charges for compensation certainly does not fall within any police 
power of the states. 

The next question is, to whom was it given by the contract in 
the charter? Most clearly to the company, without any restriction 
or réservation. 

It is contended on the part of the défendants that this power was 
not given ; that the words of the charter are that it shall be lawf ul for 
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the Company to fis the amount to be received, and that thèse words 
were unnecessary. I am of the opinion that, by the language used, it 
was understood by both parties as oonferring the power and authority to 
fix the charges. I am f urther satisfied that the right and power granted 
by the charter created a contract upon the part of the state which it 
could not change, repeal, or modify without the consent of the other 
parties to it; and any attempt so to do on the part of the state must» 
be held, under the provisions of the constitution referred to, null and 
void, so far as it relates to the question under considération. If the 
Company, by its ofâcers, has the power to fix its tarifi of charges, the 
commission camiot fix a rate of charges différent from that iixed by 
the Company, which will be obligatory upon the company. It is clear 
that the législature inteuded to give such power to the commission, 
and imposes severe penalties upon the corporation and its oiBcers for 
demanding or receiving diiïerent rates than those those fixed by the 
commission, and for other violations of the aet. 

With the conclusion thus reached, I might dismiss the subject with- 
out further comment, but it has been pressed with great force and 
ability on the one side, and with equal ability resisted on the other, 
that this act oE the législature is in oonfiict with and violâtes the 
eighth section of the first article of the constitution of the United 
States, because, in purpose and effect, it is a régulation of commerce 
among the states, which right is exclusively vested, by this provision 
of the fédéral constitution, in the congress of the United States. This 
is a pregnant and important question in which ail coneerned are 
deeply interested. 

As already stated, the right to demand and reoeive compensation 
for the expense incurred in building, equipping, and operating this 
wonderful and immense avenue and mode of transportation of com- 
merce from one place, state, and country to another, is an absolute 
neeessity; it is difficult to see how the right to fix and regulate the 
charges for the transportation of persons and freight can be con- 
sidered in any other light than a régulation of commerce, and that 
when the railroad prisses through more states than one, and the trans- 
portation passes from one state to another, or through more than one 
state, it does coustitute commerce among the states, and deprives the 
states of the power to regulate it. As already stated, the Mobile & 
Ohio railroad was desigaed to be and was charted by the législatures 
of Alabama, Mississippi, Tennessee, and Kentucky, ail acting sepa- 
rately, to be sure, but with one eommon purpose, and that was to 
constitute one corporate body for the maintenance of a great com- 
mercial highway of communication and transportation from Mobile, 
Alabama, to Cairo, Illinois, and thence to conneet with ail the com- 
mercial highways converging at those pointa. It is not, theirefore, 
a mère local highway, although, as an incident, freight and passen- 
gers were intended to be and are transported from one place to another 
in the samé state, as do vessels on the navigable streams; and in that 
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case the suprême court of the United States deeided that in the trans- 
portation of a person from New Orléans to Hermitage, in the state 
of Louisiana, upon the Mississippi river, the latter place being the 
point of destination, was commerce, within the exclusive control of 
congress, for the reason that the vessel was engaged in the transpor- 
tation of passengers between New Orléans, in Louisiana, and Vicks- 
'burg, in this state, and that an act of the législature of Louisiana, at- 
tempting to control the carrying of passengers in steam-boats, was a 
violation of the provisions of the constitution of the United States 
conferring upon congress the power to regulate commerce among the 
States, Hall v. De Cuir, 95 U. S. é85. The reason given is that the 
points of destination of that line of transportation were in différent 
states. 

The cases of Munn v. Illinois, 94 U. S. 113; Chicago, B. é Q. R. Ce. 
V, lowa, Id. 155; Peik v. Chicago é N. W. R. Co. là. 164, are relied 
upon to sustain the validity of the act as to the latter class of cases. 
The first-named case was in relation to warehouses situated in Illi- 
nois, and does nOt, in my opinion, apply to the question under con- 
sidération. In the second case the railroad abont which the contro- 
versy arose was whoUy within the state of lowa. The last case at 
first view would seem to sustain the position assumed by counsel, but 
when examined will be found cnly to apply to such commerce as is 
of domestic concern, and to transportation within the state, and that 
oarried without the state of Wisconsin, but controUed by the laws of 
that state, the constitution of which reserves to that state the power 
to alter or repeal the laws in relation to railroad companies. It is 
admitted in the opinion in that case that congress may pass laws to 
regulate the last-named transportation, but until congress acts the 
state of Wisconsin may pass laws regulating commerce over this par- 
ticular road. In the case under considération neither the constitu- 
tion of the state of Mississippi ^or the charter of the Mobile & Ohio 
Eailroad Company reserved any pôwer to legislate in relation to this 
or any other railroad company. I am therefore of opinion thàt the 
ruling of the suprême court in the last-named case does not apply to 
the case before the court, and that the question before the court upon 
this point is an open one so far as it relates to this court. 

The question has been passed upon by Judge McCbaby, in the cir- 
cuit court in lowa, in the case of Kaeiser v. Illinois Cent. R. Co. 18 
Fed. Ebp. 151, in which that distinguished judge held that a statute 
of lowa fixing the maximum rate to be charged by railroad com- 
panies for carrying freight within the state is invalid in so far as by 
its terms it àpplies to through shipments from points within the state 
to points withôut the state, because it is a régulation of commerce 
beyond the state, and if Upheld would enable the state to discriminate 
against other states. 

In the récent casô decided at Nashville by Judgés Baxter, Ham- 
MOND, and Kët, (Louisville d N. R. Co. v. Railroad Com'rs of Tenn. 
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19 Fed. Rep. 679,) Judge Hammond, delivering the opinion on this 
question, which was assented to by the other judges, holds the same 
rule. 

Other décisions might be referred to going to sustain the same rule ; 
but being satisûed the rule stated is the law, I adopt it, aud under the 
opération of which the act of the législature oomplained of in the bill 
must be held in oonflict with the constitution of the United States and 
void. 

I am therefore brought to the conclusion that for the reasons stated, 
if for no other, so far as this act of the législature authorizes and re- 
quires the commission to fix a tarifif of charges to be euforced against 
the Mobile & Ohio Eailroad Company, it must be declared nuU and 
void. The commission having no power to fix and regulate the tariff 
of charges for the Mobile & Ohio Eailroad Company, the provisions of 
the act in relation to other powers and duties to be performed on the 
part of the commission, so far as they relate to that corporation, must 
also be declared void. 

The other objections to this act of the législature raised and argued 
by counsel, not being necessary to be considered upon the nresent mo- 
tion, will be postponad until the hearing of the cause. 



Pacific E. R. (of Missouri) v. Atlaniio & P. E. Go. 
(Circuit Oourt, D. Massachusetts. January 28, 1884.) 

1. JnKISDICTION OF CODBT OP EqUITY IN MaTTBHS OF ACCOUNT. 

A court of equity has jurisdiction in matters of account when there is a fldu- 
ciary relation between the parties, and wlien the acoount is so complicated 
that it cannot be conveniently talien in a court of law. 

2. BlU,, WHEN NOT MULTIFAKIOCS— JaraSDIOTION OF COUBT OF BqUITT. 

Where ail the matters in controvcrsy are between the same parties, arise out 
of the breaches of the same instrument, relate to ihe same transaction, and can 
be conveniently settled in one suit, the bill in equity in which they are joined 
is not multif arious ; and the court having jurisdiction for one purpose will 
proceéd to détermine the whole ca=;e although some of the questions do not 
furnish a basis for équitable relief whcn talten separately. 

3. Paktibs in Action fob Accounïing. 

Where a lease provides that dividcnds shall be paid directly to the stock- 
holders, the stockholders are not necessary parties to an action for an account- 
ing, and the corporation being composed of ail the stockholders, fully repre- 
sents their interests, and i? the proper party to enforce a claim for unpaid dtvi- 
dends. 

4. When Demuebeb will not Lie fok Lâches. 

Where a défendant has sutEered no préjudice bydelay in bringing an action, 
and the plaintiiî's dcmand is not barred by the statute of limitations, and the 
laiter also furnishes a satisfactory excuse for not commencing the suit ear- 
lier, a demurrer will not lie for lâches. 

In Equity. 
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W. P. <6 G. S. Montagne, for complainants. 

Hutchins é Wheeler, for défendants, 

Before Lowell and Nelson, JJ. 

Nelson, J. The case made by the plaintiff's amended bill, so far 
as it is necessary to state it for the présent purpose, is as follows : 

The plaintiflf, a railroad corporation organized under the laws of the 
state of Missouri, being the owner of a fully-equipped railroad in active 
opération, extending from St. Louis to Kansas City, in Missouri, a dis- 
tance of 283 miles, subject to a mortgage indebtedness amounting to 
$11,500,000, and of the value of $9,500,000 above tbe mortgages, on 
the first dayof July, 1872, by an indenture under seal, leased its rail- 
road and equipments, and also certain branch railroads held under 
leases, to tbe défendant, a corporation deriving its corporate powers 
from an act of congress, for the terms of 99!) years. By the indenture, 
the défendant, during the term, was to pay ail taxes and assessmeuts 
on the leased property, pay the operating expenses of tbe road, and 
maintain it in good working condition as a first-class railroad, assume 
and perform the obligations of the plaintifï in the leases of the branch 
roads, pay both the principal and interest of the mortgage indebted- 
ness as it matured, and pay specified annual dividends on ail the 
shares of the capital stock of the road; the dividends to be paid di- 
rectly to the shareholders. Under this lease, the défendant entered 
into possession of the property, and continued in possession until the 
appointment of the receiver, as hereafter stated. 

The lease also contained a provision that the plaintiff, whenever 
requested by the défendant, should issue its bonds and secure their 
payment by a mortgage on the road, which bonds, when issued, should 
be delivered to and negotiated by the défendant, and the proceeds ex- 
pended by the défendant in enlarging the capacity of the road for 
business, by extending its tracks, and increasing its dépôt accommo- 
dations and equipments, — any surplus not needed for that purpose to 
be used in retiring préviens indebtedness; and that the interest on 
ail such bonds should be paid by the défendant at maturity. Under 
this clause, three separate séries of bonds were issued, and were de- 
livered to and negotiated, and the proceeds received, by the défend- 
ant, viz. : First, August 27, 1872, $1,500,000, income bonds; sec- 
ond, December 11, 1872, |2,000,000, improvement bonds; third, 
July 10, 1875, $é,000,000, third mortgage bonds; the last séries be- 
ing secured by a third mortgage on the road, executed by the plain- 
tiff. The proceeds of the income and improvement bonds were to be 
used in improving the road. Oî the third mortgage séries, $3,500,- 
000 were to be used in retiring the income and improvement bonds, 
and the remaming $500,000 were to be expended in improvements. 

The plaintiff charges that, although the net earnings of the road 
were amply sufBeient for the purpose, the défendant never paid the 
dividends due on the stock after July 1, 1875, nor the interest on the 
mortgages existing at the date of the lease after April 1, 1876, nor 
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any part of the interest on the third mortgage bonds ; that it failed 
to apply the proceeds oî the income, improvement, and third mort- 
gage bonds, or a large part thereof, to the purposes for which they 
were issued, but appropriated them to other uses not authorized by 
the lease; that in conséquence of its default in the payment of the 
ïnterest in the third mortgage bonds, a suit to foreclose the third 
mortgage was commenoed by a holder of the bonds, in the circuit 
court of the United States for the Eastern district of Missouri, in 
which suit a receiver was appointed in April, 1876, and a decree of 
foreelosure afterwards obtained, under which the road was sold, and 
the sale conflrmed by the court; and that the défendant failed to 
perform the obligations of the plaintiff In the leases of the branch 
roads, whereby the leases became forfeited and were lost. 

The bill further contained the allégations that the plaintiff had 
been able to trace $1,650,000 of the third mortgage bonds into the 
hands of varions parties, who held them as collatéral security for the 
obligations of the défendant, but it had been unable to ascertain what 
had become of the rest of the bonds; that, until the appointment of 
the receiver, the plaintiff's organization as a corporation, with ail its 
books, papers, and accounts, continued to be in the possession and 
under the control of the défendant, and its officers and agents; that 
the accounts arising out of the matters complained of were volumi- 
nous and complicated, and could not, without manifest inconven- 
ience, be taken in a court of law; and that the défendant had refused 
to account. 

The prayer of the bill was for an answer, not under oath ; for an 
account of the income, improvement, and third mortgage bonds; of 
the rent from July 1, 1875, to April 1, 1876; of the damages caused 
by the foreelosure of the third mortgage and the forfeiture of the 
branch road leases, and for other relief. The case cornes before the 
court upon the bill and the several demurrers iiled by the défendant 
thereto. 

That the plaintiff is entitled, upon the case stated, to an account 
of the income, improvement, and third mortgage bonds, in some form 
of action, is not "denied. The défendant insists, however, that the 
only remedy open to the plaintiff to obtain such an account is an 
action at law. A court of equity has jurisdiction in matters of ac- 
count, (1) where there is a fiduciary relation between the parties, and 
(2) where the account is so complicated that it canuot be conven- 
iently taken in an action of law. Fowle v. Lawrason, 5 Pet. 495; 
Mitchell V. G. W. Milling & Manufg Co. 2 Story, 648 ; Badger v. 
McNamara, 123 Mass. 117; O'Gonnor v. Spaight, 1 Schoales & L. 305. 

The plaintiff seeks to maintain the bill on both grounds. It is 
unnecessary to consider whether, upon the facts stated, the défendant 
became the trustée of the défendant for the expenditure of the fund 
to bé realized from the bonds, for we are of opinion that the bill 
States a case within the équitable jurisdiction of the court upon the 



280 PEDEBAIi EEPORTEB. 

second ground, arising out of the nature of the accounts between the 
parties. 

The case requires an investigation into accounts of the most com- 
plieated nature. The inquiry must ascertain the disposition made 
by the défendant of $7,500,000 of railroad bonds, the manner in 
which they were negotiated, the amount realized, how much was 
properly applied to construction and equipment and to the retiring 
of existing indebtedness, and how much was misappropriated to pur- 
poses not authorized by the contract, and the damage to the plaiutiff 
from the loss of its road and branches arising out of the defendant's 
failure of duty. The investigation must necessarily involve a minute 
examination of accounts, items, and vouchers, as well as of values. 
It would be practically impossible to take an account so extensive 
and complieated as this must necessarily be, in an ordinary jury 
trial ; and it can only be taken, with justice to the parties, through 
the machinery of a court of equity. 

The défendant also insists that the bill is multifarious, because it 
joins to the prayer for an account of the bonds a prayer for an ac- 
count of the damages for the loss of the road and its branches, and 
for unpaid dividends in the nature of rent. But conceding that thèse 
are not independent grounds of equity jurisdiction, it does not follow 
that they are not properly joined in the bill. Ail the matters in con- 
troversy are between the same parties, arise out of breaches of the 
same instrument, relate to the same transactions, and can be cou- 
veniently settled in one suit. The case is one where the court, hav- 
ing jurisdiction for one purpose, will proceed to détermine the whole 
case, although some of the questions, if presented separately, would 
not furnish a basis for équitable relief. 

Another ground of demurrer is that the lessors of the branch roads 
and the stockholders, or one or more of the stoekholders in behalf of 
ail, are necessary parties. As to the lessors of the branch roads it 
is sufScient to say that they can hâve no possible interest in the dé- 
cision of the questions presented by the bill. The lease provides that 
the dividends shall be paid directly to the stockholders. But the de- 
fendant's eovenant to pay them was made with the plaintiff, and the 
corporation, composed as it is of ail the stockholders having a com- 
mon interest in the questions at issue, fully represents their interests, 
and is the proper party to enforce the claim for unpaid dividends, as 
well as the other demands in the suit. 

Another ground of demurrer to be considered is lâches. The orig- 
inal bill was filed April 21, 1881, within five years after the alleged 
causes of action accrued. In explanation of the delay, the bill states 
that in 1878, 1879, and 1880 the plaintiff attempted to obtain re- 
dress in Missouri, but owing to the défendant having abandoned ite 
former place of business in that state it failed to seeure service of 
process. In June, 1880, it sued the défendant in New York, where 
the défendant pretended to hâve an office and place of business, but 



MATHEWSON V. PHCENIX IRON FOXJNDBY. 281 

the suit was dismissed for want of proper service of the summons. 
Having afterwards learned that the défendant had a place of business 
in Boston, it brought this suit in the suprême judicial court of the 
state, and attached the property of the défendant, and the case was 
subsequently removed into this court upon the application of the de- 
fendant. Taking the case as stated in the bill, it does not appear 
that the défendant has suffered any préjudice by the delay, and the 
plaintiff's elaims are not barred by any statute of limitations. We 
think also that the plaintiff's explanation furnishes a satisfactory ex- 
cusé for not commencing this suit earlier. 
Demurrers overruled. 



Mathkwson V. Phœnix Iron Fodndry. 

{Circuit Court, D. Rhode Idand. May 20, 1884.) 

1. Wbittbs COHTRA.CT op Mareiage — Valibitt. 

A written contract of marriage, although not provided for by gtatute, îs a 
good contract of marriage, per verba de pruisenii. 

2. Marriagb a Civix, Contract— CoNBKNT. 

Marriage is a civil contract, tlie essence of which is consent. 

3. Marriage at Commun Law— Consent. 

At common law, persons of suitable âge miglit, by words of consent, contract 
a valid marriage without the présence and intervention of a minister, and with- 
out any particular form of soleranization, 

4. Same— Efpect of Dihbctort Statcte ReguIiATikg Mabbiagb. 

Where a state statute regulaiing marriage is direetory merely, and does not 
f orbid otlier marriage contracts, a marriage valid at common law is good in 
that state. 
6. Chaptes 134, Rev. 8t. 1857, R. I., Dirbctoby.- 

Ohapter 134, Rev. St. 1857, of Rhode Island, relating to marriages, is direetory 
merely. 

6. Common Law in Rhode Island. 

The common 'law has always existed in Rhode Island, except so far as modi- 
fied or changed by statute. 

7. Repbal ok Statuts — Rbvivor op Common Law. 

Where the législature of a state does away entirely with the common law by 
passing atatutes, but afterwards repeal tliose statutas, upon their repeal the 
common law revives. 

8. COMMON-LaW MAHKIAGBi-VALIDITT IN USITED STATBS. 

Marriages at common law are not partial in the United States, in the sensé 
that the contract must be completed in fade eedeaiœ, but they are valid with- 
out the présence or intervention of a person " in holy orders." 

9. Bame— Validity— DowER— Unlawpul Relations dp Parties. 

A written contract of marriage entered into between two parties in the prés- 
ence of witnesses constitutes a valid marriage, and confers upon the wife the 
right lo dower; the fact that tiie previous relations of the parties were un- 
lawful is immaterial. 

10. Samb— Efpbot op Denial. 

A déniai by a party to a marriage per verba de prœsenti does not annul the 
contract. 

11. Lan» Covered by Tidb-Water — Dower in. 

Where a husband deeds land partially covered by tide-water, his wife is en- 
titkd to dower in the part not so covered. 
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In Eqnity. 

Benj. F, Butler, E. M. Johnson, and E. S. HopUns, for complain- 
ant. 

Brown é Van Slyck and Jas, Tillinghast, for défendant. 

Heard before Lôwell and Colt, JJ. 

CoLT, J. In this suit the complainant daims dower in certain land 
as the widow of Henry C. Mathewson, through wliom the défendant 
derived title. As évidence of marriage she produces the following 
paper: 

"PiioviDENCE, R. I., Aiigust 18, ISy-g. . 

"This is to certify that we, H. C, Mathewson and Sarali D. Mathewson, 
both of Providence, JB. I., do hereby acknowledge ourselves before the follow- 
ing witnesses to be man and wife. H. C. Mathewson. 

"Sabah D. Mathjbwson. 

"Signed in the présence of 
"C. A. Oakpeî^ter. 

"S, J. IIOETON." 

The witness Horion was a elergyman, then residing in Connecti- 
cut. Another person, named Connell, swears he was also présent 
when the paper was signed. The défendant dénies the iegality of 
the marriage. 

The statutes of Rhode Island, in force at this time, contain certain 
provisions regulating the subject of marriage. Eev. St. 1857, c. 134. 
By section 7, any minister or elder domiciled in the state, or either 
justice of the suprême court, may join persons in marriage. Section 
9 prohibits any minister, elder, or magistrate from joining in mar- 
riage any person, unless they shall sign and deliver to such minister, 
elder, or magistrate a certiiQcate setting forth their names, âge, color, . 
occupation, etc. By sectfon 11 a penalty is imposed upon the min- 
ister, elder, or magistrate who shall join persons in marriage without 
first receiving such certificate. By section 14 the solemnization of 
marriage is required to be in the présence of two witnesses, at least, 
besides the minister, elder, or magistrate oIËciating. Section 15 per- 
mits Quakers, Friends, and Jews to marry according to their forms 
and cérémonies. Section 16 requires the parties to any marriage, 
before célébration, to deliver to the town clerk the certificate men- 
tioned in section 9, under penalty of fine or imprisonment. 

It is clear that the complainant was not married in the mode laid 
down by statute. The minister présent was not domiciled in the 
state. It does not appear that he officiated at the marriage. He 
only testifies that he signed the paper, and that those whose signa- 
tures appear, signed it. The parties gave no certificate, as required 
by statute. But while this mairiage was not according to the form 
of the statute, it was a good contract of marriage, per verba de prcz' 
senti, or at common law, so called. Marriage bas long since been 
regarded as a civil contract, the essence of which is consent. Nuptia$ 
non concubiius, sed consensus facit. This, says Chancellor Kent, is 
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the langiiage equally of the common and canon law, and of common 
reason. 2 Kent, Comm. 51. 

At common law, as held in this country, and until reeently, it would 
eeem, as generally understood in England, persons of suitable âge 
might, by words of présent consent, contract a valid marriage with- 
out the présence and intervention of a minister, and without any par- 
ticular form of solemnization. A statute may, of course, take away 
this common-law right ; but this is not to be presumed. The right is 
not confèrred by statute, but exista indépendant of it, and therefore it 
is held the rule does not apply that when a statute directs a thing to 
be done in a particular way, it is void if done in any other way . ïhe 
construction usually adopted is that when the statute regulating mar- 
riage is direetory merely, when it does not expressly forbid other mar- 
riage contracts, a marriage per verba de prœsenti, or at common law, 
is good. 

It will be observed that the Ehode Island statute is direetory in 
form. It contains no words making marriage a nuUity unless the 
statutory form is complied with. It nowhere déclares that marriages 
good at common law shall be void. On the contrary, section 13 says : 
"Whoever shall be married without duly proceeding as by this chap- 
ter is required, shall be fined not exceeding fifty dollars;" which im- 
plies that marriage may be contracted independent of the statutory 
form, and that such marriage is not invalid, but that the parties so 
married shall be liable to a penalty, This provision is in marked 
contrast with the earlier sections of the chapter, where the statute ex- 
pressly makes marriages within the prohibited degrees of afïinity or 
consanguinity, and in some other cases, absolutely null and void. 

We think a careful reading of the whole statute impresses the mind 
with the conviction that while the législature intended to subject to 
punishment the parties, as well as those officiating, who might fail 
to observe the statutory provisions, it was not the intention to make 
marriages void by reason of non-compliance, and thus subject par- 
ties to ail the serious conséquences which would flow from such a re- 
8ult. 

Undoubtedly the législature could prohibit the exercise of the right 
of marriage except in the way prescribed by statute. But the ques- 
tion hère is, what is the proper rule of interprétation under a statute 
like that of Ehode Island ? 

Judge Stbong, in construing a statute of similar character, and 
Bpeaking for the suprême court of the United States, says: 

"No doubt a statute may take away a common-law right; but there is al- 
ways a presumption that the législature has no such intention unless it be 
plainly expressed. A statute may derJare that no marriages shall be valid 
unless they are solemnized in a prescribed manner; but such an enactment is 
a very différent thing from a law requiring ail marriages to be entered into 
In the présence of a magistrate or a clergyman, or that it be preceded by a 
license, or publication of b«ns, or be attested by witnesses. Such formai pro- 
visions may be construed as merely direetory, instead of being treated as de- 
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structive of a common-law right to form the marriage relation by worda of 
présent assent. And auch, we think, bas been the rule generally adopted in 
construing statutes regulating marriage. Whatever directions they niay gi ve 
respecting its formation or solemnization, courts liave usually held a mar- 
riage good at common law to be good notwithstanding tlie statutes, unless 
they contain express words of nullity." Meister v. Moore, 96 U. S. 76, 79. 
And see the remarks of Gkiek, J., in HallM v. CoUins,-W How. 174, 181. 

The weight of authority seems largely to sustain this view. 1 Bish. 
Mar. & Div. § 283; 2 Greenl. Ev. § 460; 2 Kent.Comm. 51; Eeeve, 
Dom. Eel. 307; Hutchins v. Kimmell, SI Micli. 126, 130; Pearson 
V. Howey, 6 Halst. 12; Hantz v. Sealy, 6 Bin. 406; Corn. v. Stump, 
53 Pa. St. 132; Fenton v. Beed, 4 Jolms. 52; Jackson v. Winne, 7 
Wend. 47; Rose v. Clark, 8 Paige, 574; Starr v. Peck, 1 Hill, 270; 
Clayton v. Wardell, 4 N. Y. 230; Cheney v. Arnold, 16 N, Y. 345; 
O'Gara v. Eisenlohr, 38 N. Y. 296; Duncan v, Duncan, 10 Ohio St, 
181; Carmichael v. State, 12 Ohio St. 553; Graham v. Bennet, 2 
Cal. 603; Estate of McCausland, 52 Cal. 568; Dumaresly v. Fishly, 
3 A. K. Marsh. 368; Donnelly v. Donndly's Heirs, 8 B. Mon. 113; 
Londonderry v. Chester, 2 N. H. 268; Newhury v. Brunswick, 2 Vt. 
151. But see Northfield v. Plymouth, 20 Vt. 582; «Stoie v. Murphy, 6 
Ala. 765; Potier v. Barclay, 15 Ala. 439; Frtfes v. Houston, 3 Tex. 
433; Patton v. Philadelphia, 1 La. Ann. 98; Holmes v. Holmes, 6 La. 
463; CargiZe v. JFooii, 63 Mo. 601; Di/er v. Brannock, 66 Mo. 391. 

In a few states it must be admitted the rule is différent. Milford 
V. Worcester, 7 Mass. 48; Com. v. Munson, 127 Mass. 459; Denison 
V. Denison, 35 Md. 361; Cram v. Burnham, 5 GreeuL 213; Li^o- 
nia V. Buxton, 2 Greenl. 102; /SVa^e v. Samuel, 2 Dev. & B. Law, 
177, 180; Bob v. 5toie, 2 Yerg. 177; Grisham v. 5«aie, Id. 689; Dun- 
barton v. Franklin, 19 N. H. 267. 

But it is said tbat common-law marriages were never eonsidered 
valid in Ebode Island. The question has not been passed upon by 
the state court. The arguaient is based upon the history of législa- 
tion upon the subjeet, and especially upon the older statutes. The 
earliest statute relating to marriage was passed at the first session of 
the gênerai assembly ever held in Ebode Island, in 1647, and it pro- 
vided that no other marriages should be held lawful except those con- 
tracted according tothe form of the statute. The act déclares : 

"No contractoragreementbetween a man and a woman toowneeacii other 
as man and wife shall be owned froin henceforth threwout the whole colonie 
as a lawful marriage, nor the children or issue so coming together to be legiti- 
mate orlawfuUie begotten, but such as are in the flrst place with the parents, 
then orderly published in two severall meetings of the townsmen, and lastly 
confirmed before the head oiflcer of the town, and entered into the towne clerk's 
booke. " 

Then follows a penalty against tbose going contrary to the "présent 
ordinanee." 1 Col. Eec. 187. 

By act of March 17, 1656, parties were required to publish their 
intention of marriage, and objection to such marriage might be heard 
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before two magistrates, when, if disallowed, it was referred to the 
"gênerai court of tryalls." Id. 330. 

The act of May 3, 1665, after condemning the loose observance of 
the statute of 1647, orders that act and subséquent acts to be punctu- 
ally observed, and inflicts an additional penalty of fornication ou per- 
sonswho should présume to marry otherwise, or live together as man 
and wife. The act tben proceeds expressly to validate the relations of 
ail Buch then living within the colony "that are reputed to live together 
, as man and wife by the common observation or account of their neigh- 
borhood." 2 Col. Eec. 104. 

By the act of 1701 it was ordered that ail marriages take place 
after due publication of intentions, etc., and a fine was imposed on 
oflBcers presuming to join persons in marriage without such publica- 
tion, excepting those married according to the laws, customs, and 
cérémonies of the church of England, and Quakers. The exception 
was afterwards extended to Jews. This act was entitled "An act for 
preventing clandestine marriages," and this same title we find in the 
several subséquent revisions of the statutes until the revision of 1857. 
3 Col. Eec. 435; Pub. Laws 1663-1745, p. 30; Digest of 1767, pp. 
172-175. 

By act of December, 1733, settled ministers and elders of every 
dénomination were authorized to join persons in marriage after due 
publication, and upon receiving certificate. They were required to 
keep and return to the town clerk a record thereof for registry, and 
a fine was imposed upon them for marrying without publication. 4 
Col. Eec. p. 490; Pub. Laws 1663-1745, p. 176. 

It is claimed that thèse enactments are controUing, and that they 
show that common-law marriages were never recognized in Ehode 
Island. The common law bas always existed in Ehode Island, ex- 
cept so far as modified or changed by statute. This is true or mar- 
riage, as well as other subjects. The législature may hâve seen fit 
in early times to do away entirely with the common law, and to make 
marriage illégal unless it conformed to the statutory régulations. 
But if the législature hadat any time repealed ail statutes on the sub- 
jects, the common law would bave been revived. And, in so far as 
the législature has seen fit to change the statute, to make it less re- 
strictive by not declaring ail other marriages illégal, as in the earli- 
est enactments, in so far it has restored the common-law right. If, 
upon a proper construction of the statute in force, we find the com- 
mon-law right is not denied, then it still exists, though it may not 
hâve existed under former and différent statutes. Unless the stat- 
ute under considération, upon a proper construction, prohibits mar- 
riages per vcrha de prœsenti, we do not think we should, by implica- 
tion derived îrom old statutes, décide against their validity. To 
make marriages void and children illegitimate, by implication, is a 
serious thing. Because, under earlier statutes, a marriage, not made 
in conformity therewith, may bave been invalida we do not feel war- 
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ranted in implying that such is the proper interprétation of the siat- 
ute of 1867. We think it safer to hold that in modifying the terms 
of the statute the législature intended to modify the law; and, as we 
hâve before said, our conclusion is that the statute of 1857 does not 
make a marriage per verba de prtesenti, or at common law, void; this 
being the construction put upon similar statutes in most of the states, 
and in the suprême court of the United States. 

But it is contended that marriage per verba de prcesenti was not a 
fuU marriage at common law, that it was only a partial marriage, 
where either party could compel the other to go before the ecclesias- 
tical court and complète the contract in facie ecclesice. Whatever 
view may now be taken in England since the case of The Queen v. 
Millis, decided in 1844, (10 Clark & P. 534,) where the house of lords, 
upon appeal, were evenly divided on the question, the adjudications 
in this country from the earliest times bave established the full valid- 
ity of marriages at common law. This is the view taken by the su- 
prême court in Meister v. Moore, and by Chancellor Kent, Judge 
Eeeve, Professer Geeenleaf, Judge Coolby, and Mr. Bishop. See 
autborities before cited. Partial marriages hâve never been recog- 
nized in this country. We hâve no established church, and no ec- 
clesiastical court to which application can be made to complète the 
contract. Our situation and circumstances would necessarily bring 
about a modification of the common law as recently expounded by 
English courts. 

The proposition that the présence and intervention of a person "in 
holy orders" is requisite to a valid marriage at common law in this 
country, is contrary to the opinion of our ablest jurists, and to a long 
line of adjudications. It would indeed bave seemed strange to our 
Puritan forefathers, if, in order to contract a légal marriage, tbey had 
been obliged to bring with them a clergyman of the church of Eng- 
land or of Eome to be présent at the ceremony. B^'sh. Mar. & Div. 
§ 283. 

If marriage at common law in this country, by words of présent 
consent, is valid and complète, then clearly the widow should be en- 
titled to dower. Seribner on Dower, says, (vol. 1, p. 107:) 

"Under our System of laws it is a solecism in language to speak of a mar- 
riage as good for some purposes and not good for ail, — as a marriage which is 
not a marriage. And it may be safely said that in those states where the 
courts already hâve, or hereafter shall détermine, in favor of the validity of 
private marriages, such marriages will be regarded as being attended with ail 
the civil rights and obligations which, under the ecclesiastical law, flow from 
a marriage duly solemnized infaeie ecolesiœ, and therefoie that they confer 
upon the wife the right to dower." 

If the written contract entered into between thèse parties in the 
présence of witnesses — one of whom was a clergyman — constitutes, 
as we hold it does, a valid marriage per verba de prœsenti, it can make 
no différence if their previous relations were unlawful; nor would the 
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faot that either party afterwards denied the niarriage be sufiScient to 
auntil the contract. 

The défendant derived title from Henry C. Mathewson. The évi- 
dence goes to prove that a large part of the land, at the time it was 
deeded, was covered by tide-water, and therefore it ia claimed th.e 
titie was in the state, (Bdiley v. Barges, 11 R. I. 330 ;) but thia 
would not apply to the remaining portion, in which we hold the oom- 
plainant entitled to dower as the lawful widow of Henry G. Mathew- 
son. Rev. St. E. I. 1867, c. 202, § 1. 



KiBKPATRicK and othera v. Adams and another. 

'Circuit Court, W. B. Tennessee. April 30, 1884.) 

X. CONTBACTS— GaMBLINO — FUTURES— OpTION. 

If the parties iatend ia fact to buy or sell actual cotton, to be delivered at a 
future time agreed upon by them, it is not a gambling transaction, altliough 
tliey exercise the option of settling the différence in price raiher than make 
delivery ; but if the original purpose be not to deliver cotton but to use the 
forra of a contract for a genviine sale, as a inethod of merely speculating in the 
fluctuations of the market price, the contract is void, although there be an op- 
tion of véritable sale and delivery. It is a question of fact for the jury to dé- 
termine the intention. 

2. Same— Principal and Agent— Broker. 

Where the principal employa an agent to buy "future?," if the dealings be 
illégal as gambling transactions, the agent cannot recover his advanoes and 
commissions, as he is the active agency engaged in placing the oontracts and 
directing the business. 

3. Same— KjfTOWLEDaE of the Principal— Intention dp the Agent — Test of 

IlIiEGALITT. 

Where the défendant amployed the plaintiff to buy " futures" in the market 
of the plaintiff, without spécifie instructions or restrictions, the plaintiff may 
assume that the business is to be donc by the rules or custom established for 
himself ; and the defendant's knowledge of that custom is not material ; neither 
ishis intention to engage in gambling in priées material in determining whether 
the contracts actually made were illégal ; but the test of illegality is the inten- 
tion of the plaintiff ând the other parties to ths contracts. If they intended to 
make contracts for aotual delivery, and not for gambling in priées, the défend- 
ant is bound for the advanoes and commissions, although he intended and 
supposed he was only gambling in priées. 

4. Same— Evidence — Bduden op Proop. 

While the law présumes that every man's contracts are intended to be légal 
until the contrary appeara, and the défendant who sets up illegality must 
prove it, there is no presuraption that any particular contract is valid or in- 
valid, and the plaintiff must prove the case made by his déclaration. In do- 
ing this, if it appeara that the dealihgs were illégal, he cannot recover, and 
the jury is to follow the presumption of legality only where there ia no proof 
whàtevér to satisfy them to the contrary. 

5. New Trial— Verdict against the Wbight op the Evidence. 

It is diffloult to draw the line, but in the exercise of its power to set aside a 
verdict, because contrary to the weight of the évidence, the court must lie care- 
ful not to subvert the right of trial by jury by usurping the funotion of deciding 
the facts. Where there is substantial évidence to support the verdict the court 
will not disturb it slmply because the judge may diffler with the jury about 
the weight of the évidence. 
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The plaîntiffs sued the défendants for a balance due by account, 
and the plea of défendants sets up that the balance arose out of con- 
tracts for gambling in "futures." The plaintifs were commission 
merohants doing business at New Orléans, and the défendants, coun- 
try marchants doing business at Trezevant, Tennessee. During the 
season the défendants shipped cotton to the plaiutiffs, which was 
sold for account of défendants, who drew drafts in the usual way. 
From time to time défendants also ordered the plaintiffs, by telegram 
and letter, to buy for them "one March," "one April," etc., and would 
instruct tbem to "cover our March," or "close our Aprils," etc. At 
the end of the season there was a balance due the plaintiffs on the 
account. The senior member of défendants' firm also had an account 
with plaintiffs, on which there was a balance due him about equal to 
the balance due plaintiffs from the défendants, Correspondence 
about settlements arose, in which représentation was made that de- 
fendants were in need of money, and a request that plaintiffs should 
pay what was due the senior Adams and carry over the firm account 
until the next season, when it should be paid. Plaintiffs consented 
to this, and forwarded the money due the senior Adams, but upon its 
receipt défendants remitted to plaintiffs the sum which they found 
due on account of shipments of cotton, and informed them that the 
balance due for losses on "futures" would not be paid; whereupon 
this suit was brought. 

The plaintiffs testified that they were members of the New Orléans 
cotton exehange, and dealt for défendants under its rules, which were 
put in évidence, showing the forms of contracts for future delivery, 
and the other rules governing such dealings. They explained that 
"one April" meant 100 baies of cotton for delivery in April; and 
showed in détail ail the dealings had on the orders of défendants en- 
tering into the account, and exhibited the whole correspondence by 
telegram and letter. They testified that the contracts were bondfide, 
and for actual delivery in every case; that they were, on the order 
of défendants, transferred or sold before maturity to other parties ; 
that the business of buying and selling under such contracts was car- 
ried on by a System of clearing-house settlements between the mer- 
chants or brokers, the contracts being proteoted by margins advanced 
by them on account of défendants, until the maturity of the contract, 
when the cotton was either actually delivered to the holder of the 
contract, or a settlement had of the différences, at the option of the 
holder. They testified that, as a matter of fact, only about 2 per 
cent, of the contracts were settled by actual delivery of cotton, but 
that, notwithstanding this fact, it was well understood in the cotton 
exchange that thèse contracts were for hona fide sales and purchases 
of real cotton, and not a settlement of mère différences, as in the 
"bucket shops." 

One of the défendants testified that they knew nothing of the rules 
of the New Orléans cotton exchange, or its method of dealing, and 
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that, wishing to speculate in "futures," they had given the orders to 
plaintifEs; had been guided in their dealings by their advice as to 
closing out the contracts, when the market broke down and the panic 
enaued, out of which the losses arose ; and that they had no inten- 
tion to buy or sali actual cotton-, and did not authorize sucb con- 
tracts, but intended only to speculate in priées. 
The court charged the jury as follows : 

Hammond, J. ïhe plaintiffs were commission mercliants in the cotton 
trade, and the défendants were their customers. The suit is tliat of tlie factor 
against the customer for the baljiuoe of account. ïhere were between tlie 
parties "spot" transactions and transactions in "futures." ïhe former, coy- 
ering cotton in fact consigned to the factor and sold for the account of the 
customer, hâve been fully settled by the parties, and are eliminated from the 
account, the balance claimed being wholly composed of advances made by the 
factor for the customer on account of the transactions lu "futures" and the 
factor' s eommiseions. 

Before coasidering the subject of gambling in its bearing on this suit it is 
proper to dispel any confusion that may exist in the minds of the jury as to 
the relation of certain facts in proof to the main inquiry: 

First. This is not, in any sensé, a suit upon the gambling contracts, if they 
be such, involved in the controversy. Thèse hâve been settled, and tlie losses 
paid by Kirkpatdck & Co., who are suing for the moneys advanced to pay 
thèse losses and their commissions as factors. ïhere can be no question on 
the facts of this case that they were requested to advance the money by the 
défendants, and that they hâve performed the services entitling them to com- 
missions, if you fînd in the end that there was no gambling in the business. 
But Kirkpatrick & Co. claim that although Adams & Son may hâve been gam- . 
bling with divers and sundry persons to this court and jury wholly unknown, 
they are entitled to recover their advances notwitlistanding. There may be, 
and often are, circumstances when a commission merchant or other agent, 
having f uU knowledge that his customer has been engaged in the illégal bus- 
iness of gamblmg in the fluctuations of priée of a commodity, may recover for 
his advances to pay the losses. But we need not hère stop to inquire about 
those circumstances, beeause whatever may hâve been the précise, légal cliar- 
acter of the défendants' dealings, Kirkpatrick & Co. had not only knowledge, 
but were active participants in them. They knew vastly more about them 
than the défendants did, and were far more active in the matter than the de- 
fendants were. If Adams & Son were gambling with Kirkpatrick & Co.'s 
money, the latter knew ail about it, assented to it, advanced it for the pur- 
pose, and willingly played the game for their principals. There cannot be a 
doubt of this on the proof, and we may dismiss that contention from the case. 
The plaintiffs cannot recover unless the défendants and the unknown persons 
from whom they bought, and to whom they sold, under the guidance of the 
plaintiffs, were engaged in legitimate trade. 

Second. There has been some contention about the knowledge Adams & 
Son had of the cotton exchange rules and customs, — not iu référence to any 
supposed défense arising out of the clearing-house usage of settling the con- 
tract, — for neither in the proof nor argument has any such défense been sug- 
gested as that, by the clearing-house arrangements, Kirkpatrick & Co. were 
dealing inconsistently or in hostility to their relation as agent for Adcms à 
Son, and the court will therefore assume that the incidental mention of the 
clearing-house usage has no effect on the case, and that Kirkpatrick & Co. 
closed out the contracts directly with the parties with whom they were made. 
But Adams & Son claim that, beeause they knew nothing of the rules of 
the cotton exchange in the matter of the forms, covenants, ot stipulations 
v.20,uo.5— 19 
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contained in the.contracts given in évidence, they are in na sensé bound by 
them. Tliey say they were dealing in "futures," employed Kirkpatrick & Co. 
to place them, and that if they chose to operate under the rules of the cotton 
exchange that tvas their affair, and the rules cannot be invoked to bind 
them or aid as évidence in determining the real intention of the parties as 
to the eharaeterof the contract. There ia considérable force in this, as there 
is in the other argument made in behalf of défendants based upon it, that 
whatever Kirkpatrick & Co. were doing in New Orléans, with the unknown 
people with whom they were trading, in behalf of Adams & Son, they them- 
selves knew Adams & Son were gambling in "futures;" that Adams & Son 
had no other intention than to so gamble, and therefore they were not author- 
ized to make any but gambling contracta for Adams & Son, and if, under 
the rules or otherwise, they made legitimate contracts they exceeded their 
authority as agents. In other words, défendants say: We employed you to 
do our gambling for us and not to bind us to valid contracts for the sale and 
future delivery of cotton. 

Porcible as this is, the court does not think it founded on any proof before 
the jury, or that it is proper to submit it as a possible or fair inference the 
jury might, on their responsibility, make from the facts disputed or undis- 
puted. It is apparent from the proof that Adams & Son gave no spécifie di- 
rections to their agents. They did not tell them in terms to do anything; 
their orders were, "bny us one April," etc. What was in their ownminds as 
to this order may hâve been one thing, and what was nnderstood by Kirkpat- 
rick & Co. may hâve been another, The law présumes it was an order to do 
a légal thing, not an illégal thing, and Kirkpatrick & Co. had, in the absence 
of spécifie directions, a right to assume that it meant a legitimate transac- 
tion, if there were any to which it could apply, and not an illégal one. More- 
over, wbile Adams & Son may hâve had, and did, perhaps, hâve, a very con- 
•f used notion of the détails of dealing in " futures, " they employed thèse agents 
to do their dealing in the most gênerai way possible. The agents were fa- 
miliar with the business in hand, and were employed beeause of their famil- 
iarity. Adams & Son could scarcely hâve done the business without a broker; 
they knew very well that brokers deal according to customs and usages in 
their business, whether thèse customs and usages come from the gênerai law 
or are established by the course of dealing in the market through rules made 
by the brokers themselves or otherwise. Thèse brokers were employed as 
such to deal for Adams & Son in the market of the brokers, and, in the ab- 
sence of speciflo instructions, they were agents authorized to use their own 
discrétion about the business, and Adams & Son are bound, by the légal 
contracts made for thera, as long as the discrétion of the agents is exercised 
within the scope of their instructions and was reasonable. Their orders 
were simply to bny or sell for future delivery, and, in doing this, it was 
their privilège to follow the usages of their business, whether established by 
the rules of the cotton exchange or in some other way. As between them 
and Adams & Son, it was a usage of their own. They were this rules of 
dealing between a broker and his customer, and, when limited to their doal- 
ings with each other, as ii is in this case, the inquiry about the extent of 
the agent's autliority in making the particular contract is in no way dépend- 
ent on the principal's knowledge of the usage or rules. Kirkpatrick & Co. 
were employed by Adams & Son to make contracts for them in the market at 
New Orléans, not according to the knowledge of Adams & Son about the 
business, but according to the knowledge and skill of Kirkpatrick & Co. 
about that business; and our inquiry hère about the character of the contracts, 
in respect to $heir being lawful or gambling contracts, is limited strictly to 
the facts and circumstances entering into the dealings between Kirkpatrick 
& Go. and the unknown persons with whom they made the contracts. It is 
not the intention of Adams & Son about which we are to inquire, but of 
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Kïrkpatrick & Co., their agents, who made the contracts under the broades) 
authority, and without spécifie instructions as to détails and the unknowi 
persons with whom they dealt. 

We corne now to ttie cliief and only important question of controversy be 
tween the parties, and it is one of fact, gentlemen of the jury, for you aI6n\, 
to détermine. Ail the court can do is to direct your minds to the principles 
of law involved in its détermination, and it is for you to weigh the proof in 
ail its bearings and décide whether or not Kirkpatriek & Co., the agents of 
the défendants, and the unknown persons with whom they made the con- 
tracts, intended in those particular instances to sell and buy cotton as a com- 
modity to be delivered by the seller to the buyer at a time agreed upon in the 
future, or only to speculate in the fluctuations of the market, using imaginarj 
and wholly mythical baies of cotton as a basis of the spéculation. If they 
bought and sold in good faith, for actual delivery, they had a right to do ail 
they did; but if they did not intend to buy and sell for actual delivery it was 
a gambling transaction, void in toto, and the défendants are in no Way liablfe 
to pay this account. It is not sufHcient that the parties reserved to them- 
selves an option of converting the contracts into a real transaction of buying 
and selling for actual delivery if the original intention was to make a con- 
tract which contemplated in fact no delivery, but a mère adjustment of dif- 
férences in priées. It would be none the less a gambling transaction if such 
was the original purpose, beeause of tlie option. And, on the other hand, if 
the original purpose was to actually deliver the cotton at the time named in 
the contraet, the fact that the parties agreed not to deliver, but to settle on a 
basis of différence in priées, does not make it a gambling transaction. The 
existence of the option in the contraet is merely one élément of fact to which 
you may look, with ail the others, in arriving at the real hona flde intention 
of the parties. And so of the whole contraet and ail its stipulations. You 
are not confined to its tenus in deciding the question of intention. It may 
be fair enough on its face and express ail the purposes of a fair transaction, 
and présent ail the features of a genuine contraet to buy and sell actual cotton, 
yet if you can see from the proof in the case that it was not a genuine con- 
traet to buy and sell actual cotton, but a contraet to use the simulation of a 
genuine contraet for actual cotton as a real contraet for mère spéculation iii 
priées, the plaintifEs cannot recover. Every contraet to speculate in priées 
must be necessarily, in form, a contraet of buying and selling, unless it is a 
mère bet in the usual form that on a certain day cotton will be such a priée. 
It is not merely this kind of wagers or bets that the law eonderans as gam- 
bling. It denounees ail transactions that a^e not genuine contracts to buy and 
sell the actual commodity as mère gambling. Everybody has a right to spec- 
ulate in priées if he does it through hona flde contracts for actual sale and de- 
livery of the commodity, but no one has a right to speculate through mère 
imaginary buying and selling in which the parties do not intend in fact to 
transfer the commodity, but only to meet together and pay the différence. 
Ycu will see then how plain and simple your iiiquiry is in this case. It nar- 
rows itself down to the one question, of intention of the parties; and the real 
f acts of the transactions, whatever their form, are the subject of your inquiry. 
Did Kirkpatriek & Co. and the unknown persons in making thèse contracts 
really intend to buy and sell actual cotton, or did they merely intend to settle 
the profits or losses without any actual buying and selling? If you flnd the 
contracts were for actual cotton to be delivered aceording to the stipulations, 
your verdict must be for the plaintifls; if they were not contracts for actual 
delivery, you must find for the défendants. 

A good deal has been said about the burden of proof; it is a very simple 
matter. The law does not présume that thèse contracts were either valJd or 
invalid, and you are to détermine that question from the facts as you fînd 
them in the case. The law does présume, in the absence of ail prooi to tha 
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coûtrary, ttiat men do not violate the law or its policy, and that In their deal- 
ings wîth each ather they comply witb the law and its policy, and intend to 
obey it. But this is ail. The plaintiffs must show that the défendants owe 
them money aceording to their déclaration in the case. The law does not 
présume the money is due because there hâve been dealings between them ; 
and if, from the nature and character of the dealings the plaintiffs rely on to 
show the indebtedness, you can see that those dealings were illégal and con- 
trary to law, there can be no recovery. In the absence of proof of illegality 
you are to assume them to be légal, and, the défendants having set up the al- 
leged illegality by their plea, your inquiry is, does the proot show that the 
contracts were légal or illégal? If no satisfactory proof of f acts makiug them 
illégal is gîven, you foUow the presumption of legality; but if there be proof 
of illegality, you take the whole testimony into considération as in ail other 
cases, and décide aceording to its weight and value. 

Much has been said about the character of this défense calculated to préju- 
dice the défendants by appealing to that natural répugnance whieh ail men 
feel toward those who plead the "baby act, " the "gambling act, " the "usury 
act, " etc. There is a pretty gênerai sentiment that a man who is willing to 
pocket the profits of illégal dealings should manfully pay the losses. It finds 
an expression in the maxim that "there is honor among thieves;" but when a 
man is found who does not reeognize the code which demands a compliance 
with the rules of that honor which pi-evails among gamblers, and be appeals 
to the Codeof Tennessee and rejects the garabler's "code," courts and juries 
must enforce the Code of Tennessee aud hâve no jurisdiction of tlie other. 
The law encourages men to make the défense, and you should abolish ail 
préjudice against it and décide the issue in this case aceording to law, with- 
out partiality, préjudice, fear, or favor from any source. I know you will do 
this. 

The jury rendered a verdict for $1,493.83, the amount sued for by 
plaintiffs. 

Motion for new trial, 

Geo. Gantt and Spl. Hill, for plaintiffs. 

W, W. Murray and J. E. Hawkins, for défendants. 

Hammond, J., {orally.) The motion must be overruled. The case 
was submitted fairly to the jury, and their is évidence to sustain their 
verdict. It niay be that if the case had been tried by the court alone 
a différent resalt would hâve been reaehed, or, if the judge of the 
court had been one of the jury, he might hâve drawn différent infer- 
ences from the facts, and insisted on a différent verdict. But it 
would be a mère usurpation of the funetions of a jury for the court to 
set aside the verdict because it might or would hâve given a différent 
one, 

The trial by jury is a constitutional right of the parties, and tbis 
means the concurrent judgment of 12 men, on questions of faet, and 
not the single judgment of the judge of the court, who caunot lawf ully 
set aside verdicts until one is procured in accordance with bis own 
judgment of the facts. This court is committed to this view of the 
law by several reported opinions, and its almost invariable practice 
not to disturb verdicts on the ground that they were contrary to the 
judge's opinion of the weight of the évidence, The power to do this 
in a proper case is not deiiied; but, under our practice, where the par- 
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ties désire to try the facts by the court, they may so stipulate and 
take its judgment; or where the court, on a motion for a new trial, 
would not be satisfied to let a verdict stand, it should direct a verdict 
for the proper party. It is only where the jury has been misled, mis- 
instructed, or so plainly acts from préjudice, passion, or other un- 
known influence that the court can see that their verdict must be the 
produet of some such influeuce, and not a deliberate judgment on the 
évidence, that it should be set aside. It should not, in my judgment, 
be set at naught simply because the judge does not like it or has a 
différent notion from the jury as to the weight of the évidence. The 
Une is difi&cult to draw, but the leading considération is the préser- 
vation of trial by jury and a care not to usurp their fonction while 
protecting the parties from partial, improper, or corrupt verdicts. 
The jury should décide the facts, and parties who go before it should 
cheerfully submit to their décision, and not experiment, first -with the 
jury, and then with the court if the jury décides adversely. There 
must be an end somewhere, and this jury may as well end this case 
as another. 

The law was charged strictly according to the adjudged cases of 
Irwin v. Williar, 4 Sup. Ct. Eep. 160, (to appear in 110 U. S. 499,) 
and Marshall v. Thruston, 3 Lea, 740, and very favorabiy to défend- 
ants. Both sides seemed contented, and neither made exceptions to 
the charge. Since the verdict it has been subjected to a searching 
scrutiny, as is proper, to find some error. The court does not see that 
the jury could hâve been misled by it. If the court had directed a 
verdict for the plaintifïs there would hâve been great complaint by 
défendants, and if for défendants alike complaint by plaintifs, and 
justly so, for it is a clear case for the jury to détermine. 

It is as plain to the court as a mathematical démonstration that 
there is no foundation for the objection that the court eliminated 
from the considération of the jury the intention of Adams & Son to 
gamble in priées. Both sides argued the case, and tried it from first 
to last, on the question whether the contracta ont of which the eon- 
troversy arises were gambling contracts or not. Hère are contracts A, 
B, and C, etc., each for 100 baies of cotton, and the contention is that 
they were not contracts for actual delivery, but for mère spéculation 
in différences. Now, Adams & Son did not, in fact, make thèse con- 
tracts ; they were hundreds of miles away, had no dealings with the 
other oontracting parties, and were ignorant of ail the détails of the 
transactions. How, then, can their intention enter into the déter- 
mination of the question whether they were gambling contracts or 
not ? They employed an agent to make the contracts, without spé- 
cifie instructions about the détails; and, in testing the legality of the 
contracts, we must necessarily inquire about the intention of the 
agent and the other parties. The principal may hâve intended to 
gamble, to pocket the profits and repudiate the losses, but if the agent 
was not engaged in the gambling business, and supposed his princi- 



29é 73SDBBAL BEPOBTSBé 

pal was willing to speoulate for future priées in a lawful way, the 
principal cannot, on the facts of this case, défend against the agent's 
advances on the theory that he was only gambling. The court is sat- 
isfied with the charge in that respect, and its treatment of that sub- 
j'ect. Kirkpatrick & Co. were employed to do the dealing in "futures," 
and there were no restrictions on their discrétion and no instructions 
to them. Hence they might bind their principals to legitimate deal- 
ings as well as imperii their advances by gambling. There might be 
some force in saying that they were not authorized to bind the prin- 
eipals except by lawful dealings, and therefore the principals were 
not liable for the losses by illégal gambling transactions ; but it is a 
strange doctrine that, being uninstructed and unrestricted, the agent 
must lose his advances in lawful dealings because his principal in- 
tended to violate the law against gambling and supposed he waa do- 
ing this, 

Overrule the motion. 



United States ex rel. Hayt v. Boabd of Direotors of xnde- 
PENDENT SoHooL-DiSTBioT OF MoNONA and another. 

IGireuii Court, S. D. lowa, 0. D. May Term, 1884.) 

Taxes — Cebtipfcatb of Amount— Board of Directohs of School-Dtstrict — 
Limitation — County Board of Bupervisors — LBvy of Taxes— Amouiît — 
Mandamus. 

The laws of lowa examined, and held that there is no limitation upon the 
amount which a board of direotora of an indépendant school-disirict may cer- 
tify to as a tax necessary to raise funds to meet the interest and principal of 
bonds properly isaued under the authority of a vote of the electors of the dis- 
trict ; and it is the duty of the board of aupervisora of a county to levy the vote 
certifled by the directors, and a writ of mandamus to compel them to do so 
may be issued. 

Demurrer to return to Mandamus. 

Parsons é Runnells, for relater. 

Mitchell é Dudley, for respondents. 

Shiras, J. At the October term, 1883, of this court an alternative 
writ of mandamus was issued in the above cause, requiring the board 
of supervisors of Clayton county, lowa, to levy the full tax certiiied 
to them by the board of directors of the independent school-district 
of Monona, for the purpose of paying the judgment in favor of the 
relater. It appears that the board of directors of the school-district, 
in obédience to a writ of mandamus from this court, had certified a 
tax of 75 mills on the dollar to the board of supervisors as the rate 
needed to pay the amount of the judgment in favor of the relator. 
The board of supervisera refused to levy a tax greater than 10 mills 
on the dollar, and thereupon the relator procured the isauance of an 
alternative writ to the board of supsrvisors, requiring the board to 
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levy the tax certified by the directors, or to show cause to the con- 
trary. The board of supervisors file a returrx to the writ, setting 
forth that under the statutes of lowa 10 milis is the highest rate of 
taxation allowed in the independent school-districts for school-house 
fond, including the payment of debta incurred in the érection of 
school-houses, and that the board of supervisors cannot, therefore, be 
required to levy a tax in escess of that rate for the payment of the 
judgment due relator. To this return a demurrer was filed on behalf 
of the relator, and thereby the question is preseuted whether the prop- 
erty of independent districts can be subjected to a tax greater than 
10 mills, in any one year, for the purposes embraced within what is 
known as "the school-house fund." 

Ib the case of U. S. v. Gounty of Maçon, 99 U. S. 582, it was ruled 
that the court could by mandamus only bring into opération the power 
and right of taxation existing at the time the debt was created, and 
such increase of the right of taxation as might hâve been conferred 
upon the county after the création of the debt. In other words, it 
was held that if, by the terms of the spécial act providing for the is- 
suing of the bonds, or of the gênerai statutes of the state, a limita- 
tion upon the rate of taxation was fixed, the purehasers of the bonds 
took the same subject to this limitation, and that the court could 
not compel the levy of a tax in excess of this rate, even if it should 
appear that the rate thus fixed by the statute was whoUy inadéquate 
to meet the demanda against the county. 

The question, therefore, for détermination is whether, at the time 
the bonds were issued by the independent district of Monona, there 
was a limit upon the rate of taxation by independent districts, and, if 
80, whether this limitation has since been removed. The ninth gên- 
erai assembly of thia state passed an aot providing for the organiza- 
tion of school-diBtricts and of independent districts. By section 7 of 
this act is declared the powers that belong to the electors of the 
district when assembled at the annual meeting, among which is the 
power "to vote such tax, not esceeding five mills on the dollar in any 
one year,' on the taxable property of the district township, as the 
meeting shall deem sufQcient, for the purchase of grounds and the 
construction ôf the necessary school-houses for the use of the sub- 
districts, and for the payment of anydebts contracted for the érection 
of school-houses, and for procuring district libraries and apparatus 
for the schools." Sections 84 to 91, inclusive, provide for the création 
of independent districts, no spécial provision being found therein 
touching the levyof taxes for any purpose; it being, however, declared 
in section 89 that such school-districts "shall be governed by thelaws 
enacted for the régulation of district townships, so far as the same 
may be applicable." 

The tenth gênerai assembly, by an act approved March 19, 1864, 
amended section 89 of the act of the ninth gênerai assembly by add- 
ing thereto the following : 
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"Provided, that it sliall be lawful for the electors of any independent 
school-district, at the annual meeting, to vote a tax not exceeding ten mills on 
the dollar, in any one year, on the taxable property of such district, as the 
meeting may deem sufiBcient, for the purchase of grounds and the construction 
of the necessary school-houses for the use of such independent district, and 
for the payment of any debts oontracted for the érection of such school-houses, 
and for procuring library and apparatus for the use of the schools of such 
independent district." 

The twelfth gênerai assembly, by an act approved April 5, 1868, 
empowered independent school-districts to borrow money for the érec- 
tion and completion of school-houses, and authorized the issuing of 
negotiable bonds for that purpose, under certain restrictionG set forth 
in the act. By section 3 it is provided that — 

"Nothing in this act shall be deemed to conflict or interfère with subdivis- 
ion flve of section seven of chapter one hundred and seventy-two,of tlie Laws 
of the Ninth General Assembly of the state of lowa; but in the eveut the 
electors of an independent school-district which has issued bonds, shall, at the 
annual meeting in March for any year, fail to vote sufflcient school-house 
tax to raise a sum equal to the interest On the outstanding bonds whicli will 
accrue during the then coming year, and such pro rata portion of the princi- 
pal as will liquidate and pay ofï said bonds at maturity, then it shall be law- 
ful for the school board of such district to vote a sufflcient per cent, on the 
taxable property of the district to pay such interest and such pro rata portion 
of the principal as will pay said bonds in f ull by the time of their maturity, 
and shall cause the same to be certifled and collected the same as other school 
taxes. " 

On behalf of the respondenta, it is claimed that the bonds owned by 
the relator were issued under the provisions of this act, and that the 
clause providing that nothing in the act shall be deemed to conflict 
or interfère with subdivision 5 of section 7of chapter 172 of the Acts 
of the Ninth General Assembly, must be held to mean that independ- 
ent school-districts are limited to the amount of tax therein author- 
ized to meet the payment of the bonds authorized to be issued. On 
behalf of the relator, it is claimed that the only efïeet of this clause is 
to provide that the subdivision in question is left in fuU force as to 
subdistricts, but is not applicable to independent districts. If thèse 
were the only provisions of the statutes applicable to the case, the 
question thus presented would be one of doubt, and any conclusion 
reached therein would be open to some question under the loose 
phraseology found in thèse several statutes. 

When the Code of 1873 was adopted, it was declared, by section 47 
thereof, that — 

"Ail public and gênerai statutes passed prior to the présent session of the 
gênerai assembly, and ail public and spécial acts, the subjects whereof are 
revised in this Code, or which are répugnant to the provisions thereof, are 
hereby repealed, subjeet to the limitations and with the exceptions herein 
expressed. " 

Title 12 of the Code is devoted to the subjeet of éducation, and 
chapter 9 thereof deals with the System of common schools, and is, . 
in fact, a revision and amendmeut of the several statutes previously 
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enacted on that subjeet, and consequently, under the déclaration con- 
tained in section 47, jast quoted, ail previous acts are repealed, and 
we must look at the provisions of this chapter, and the amendmenta 
subsequently made thereto, in order to ascertain the extent of the 
taxing power conferred upon indépendant school-districts. 

By section 1807 of the Code it is enacted that — 

"It shall be lawful for the electors of any independent district, at tlie an- 
nual meeting of such district, to vote a tax, not exceeding ten mills on t!in 
dollar in any one year, on the taxable property of such district, as the meet- 
ing may deem sulHcient, for the purchase of grounds and the construction 
of the necessary school-houses for the use of such independent district, and 
for the payment of any debts contracted for the érection of any such school- 
houses, and for procuring a library and apparatus for the use of the school of 
such independent district." 

Sections 1821 and 1822 provide for the borrowing of moiiey for 
the purpose of erecting and completing school-houses, and for the 
issuing of negotiable bonds, provided authority therefor is given by 
an affirmative vote by the electors of the district, to whom the ques- 
tion may be submitted at any gênerai or spécial élection. By sec- 
tion 1823 it is then provided that — 

"If the electors of an independent school-district, which has issued bonds, 
shall, at the annual meeting in Mareh for any one year, fail to vote sufflcient 
school-house tax to raise a sum equal to the interest on the outstanding bonds 
which will accrue during the then coming year, and such proportionate por- 
tion of the principal as will liquidate and pay off said bonds at maturity, then 
it shall be lawful for the board of such district to vote a sufflcient rate on the 
taxable property of the district to pay such interest and such portion of the 
principal as will pay said bonds in full by the tirae of their maturity, and 
shall cause the same to be certifled and coUected the same as other school 
taxes. " 

Unless the provisions of this section are limited and controlled by 
section 1807, it is clear that the board of directors hâve the power to 
levy such rate of tax as will meet the annual interest and the bonds 
maturing each year; or, in other words, there is no fixed limit to 
the rate of taxation when it is necessary to raise funds to meet the 
interest and principal of bonds issued under authority of a vote of the 
electors of the district. 

Does the limitation of taxation to 10 mills, found in section 1807, 
control the right of taxation conferred by section 1823? It will be 
noticed that section 1823 is a revision of section 3 of the act of 1868. 
The clause of that section providing that nothing therein contained 
shall be deemed to conflict with subdivision 5, § 7, c. 172, Laws of 
the Ninth General Âssembly, is wbolly omitted. Looking at the 
entire scope of chapter 9 of the Code of 1873, it is our conclusion 
that it was not the intent of the législature to limit the power granted 
in section 1823 by the provisions of section 1807. Had such been 
the intent, some référence, surely, would hâve been made thereto, 
but none is incorporated in section 1823. The grant of power therein 
is full and complète, without limitation, for the purposes therein con- 
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templated; i. e., raising sufficient funds by taxation to meet the inter- 
est and principal of the bonds lawfuUy issued under the sanction of the 
eleotora of the district. Section 1807 defines the powers of the elect- 
ors at the ordinary annual meeting. Uuder its provisions, without 
any previous notice, those présent may authorize a tax for school- 
house purposes up to the limit of 10 mills, and no provision is made 
for borrowing money or issuing bonds under the ternis of this section. 
Its provisions, therefore, are intended to deûne the righta that may 
be exercised at any annual meeting without previous notice or action 
on the part of the directors, and are intended to meet the usual annual 
wants and needs of the district. Sections 1821 and 1822 are intended 
to provide for unusual and extraordinary demands. If the needs of the 
district are such that the amount of funds raised by the tax levied under 
the provisions of section 1807 is insufficient, then the directors of the 
independent district may submit to the voters of the district, at an an- 
nual or spécial meeting, the question of issuing bonds for the purpose 
of borrowing money, due notice thereof being given ; and if the ma- 
jority of the votes cast are in favor of the issuing of the bonds, then 
the board of directors are authorized to issue the same. To meet the 
indebtedness thus oreated, section 1823 provides that the electors of 
the district, at the March meeting, and, failing their action, the board 
of directors, may vote a sufficient rate of taxation to meet the interest 
and the principal maturing yearly. There being no limitation found 
in this section on the power of taxation, it must be held that the lég- 
islature did not intend to fix a limit thereto, and that, consequently, 
it is within the power of the directors to certify a tax in excess of 10 
mills, and that it is the duty of the board of supervisors to levy the 
rate certified by the directors. 

The demurrer to the return of the board of supervisors is therefore 
sustained. 

Bbeweb and Love, JJ., concur. 



Ex parte Mobgan. 
(Diitriet Court, W. D. Arkanaas. October, 1883.) 

1. Fugitives prom Justice— Powbks of Governor of State — RBQtnsiTiorr — 

Public PowcY. 

The chief executive of ^ state cannot issue a warrant of extradition for tlie 
arrest of a fugitive frdrn justice on the ground of public poliey. His only 
power to extraditc a persOii from his state must be fouijd in the constitution 
and lawsofithe United States. 

2. Samk — Power, WHKNCB Dgrivbd. 

The manner of the exercise of this power is derived excluaively from the con- 
stitution aiid la wsof the United Slàtes. 
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3. SAKB— COMITT. 

No such power can Ido exercised by the chîef exeeutîve of a state on the 
■ ground of comity. 

4. Same— Rbason fob Création of a Power. 

The reasons for the création of a power are not the power. 

5. Same-^BUbeas Corpus— Jukisdictioîî of Circuit Court. 

Beoause it Is alleged in the pétition for the writ that Morgan is restraîned 
of his liberty, contrary to the constitution and laws of the Qnited States, there 
can be no dbubt of the right of this court, by habeas corpus, to inquire into the 
legality of his arrest. 

6. Samb — Question for Court to Décide. 

The state of the case at the time the governor issned the warrant for the ar- 
rest of Morgan, as shown by the record before him, is what is to be passed on 
by this court. 

7. Samb— Provisions of Constitution and Act of Congress— Suprême Law 

OF THE LAND. 

The provisions of the constitution on the subject of interstate extradition, 
together with the act of congress on the subject, are a part of the suprême law 
of the land, and theref ore a part of the law of each state. 

8. Samb— Power of Governor of Tbrritort. 

Dnder the constitution and law of congress the governor or ohief executive 
of a territory, as well as the governor of a state, has a right to make a demand, 
upon the governor or chief executive of another state or territory, for the ex- 
tradition of a fugitive from the justice of the demandant state. 

9. Same — Provision op Act of Congress Bindinq on Governor of State. 

That part of the law of congress providing that demand can be made by the 
governor of a territory, la binding on the g j vernors ot States and to be observed 
by them. 

10. Same— "State"— "Territory." 

The words "state" and "territory" hive a deflnite, flxed, certain, légal 
meaning in this couatry and under oar form of govemment. 

11. Samé — Définition of " State." 

A state means one of the commonwealths or political bodies of the American 
Union, and which, under the constitution, stand in certain specifled relations 
to the national government, and are invested, as commonwealths, with full 
power in their several sphères over ail malters not expressly inhibited. 

12. Same— Définition of " Territory." 

A territory, under the constitution and laws of the United States, is an în- 
choate state,— a portion of the country not inoluded within the hmits of any 
state and not yet admitted as a state into the Union, but organized under the 
laws of congre.5s, with a separate législature, under a territorial governor and 
other offlcers appointed by the président and senate of the United States. 

13. Samb — Cherokeb Nation nbithbr State nob Territory. 

The Cherokee Nation is neither a state nor territory ; it has an autonomy, but 
it does not corne within the meaning of either a state or territory, but is a part 
of what ig called "Indian country." 

14. Same— Tribbs — Nations. 

The several tribes or nations belong to the republic, though they are neither 
a state nor territory. 

15. Samb— Demand of Ohief for FuGiTiva from Justice. 

The Cherokee Nation being neither a state nor territory, the constitution of 
the United States and the laws of congress did not authorize the governor of 
the state of Arkansas to honor the demand of the chief of the Cherokee Nation 
for the extradition of Morgan. 

16. Samb— Réquisition— Cbrtificate of Govbrnok. 

By act of congress the affidavit or indictment upon which a réquisition is 
based must be certifled by the governor or chief executive as authentic. 

17. Same — Laws m Rbstraint of Liberty — Construction. 

Ail laws iii restraint of liberty are to be strictly construed and strictly pur- 
sucd. 
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18. Same — Apfidavit— Cbbtaintt. 

The afBdavit, when this f orm of évidence is adopted, must 1)6 .so explicit and 
certain that if it were laid before a magistrale it would justify him in commit- 
ting the accused to answer the charge. 

19. Same — Authenticatbd Copt of I^dictment — A.ffidavit. 

The représentations of the executive of tlie deinanding state are of no eilect 
unless supported by a duly-authenticated copy of an indictment foviad or an 
afiSdavit made. 

20. Bamb— Strict Complianck with Act of Conorkss. 

The act of congress provides for a melhod that is summavy in its effort, and 
must therefore be strictly complied with, 

21. Same— Affidavit os Bbltef or Information— SuFFiciEncr. 

The affidavit muât be certain and absolute, and it is not suiHcient if founded 
on belief or information. 

22. SaMB — "CHABGBiD WITH CKIMB. " 

" Charged with crime," in légal parlance, means charged in the regular course 
of judicial proceedings. 

Proceedings in Habeas Corpus. 

In this case the petitioner, f'rahk Morgan, files his pétition for a 
writ of habeas corpus, in which, among other things, he states that by 
virtue of a réquisition issued by the principal chief of the Cherokee 
Nation upon the governor of the state of Arkansas, the said governor 
did, on the eighteenth day of August, 1883, issue his warrant, directed 
to the sheriff of Sébastian county, state of Arkansas, for the arrest of 
the petitioner for the crime of murder by having killed one Albert 
Johnson ; that on the eleventh day of September, 1883, the said sher- 
iff, by virtue of the said warrant, arrested the petitioner, and now 
bas him in custody for the purpose of delivering him into the custody 
of the authorities of the Cherokee Nation ; that the said réquisition 
so made by the chief of said nation was issued without any authority 
of law or treafcj- stipulations between the United States and the said 
nation; that the warraùt of arrest issued by the governor of the state 
was issued without authority of law; that the said petitioner is now 
restrained of his liberty by the said sheriff in violation of the consti- 
tution and laws of the United States. For thèse reasons he prays a 
diseharge from arrest. To this writ the sheriff retuims that he holds 
the said Frank Morgan in custody by virtue of a warrant of arrest is- 
sued by the governor of the state of Arkansas upon a réquisition of 
the principal chief of the Cherokee Nation, which said warrant so is- 
sued by the governor of the state of Arkansas, together with duly- 
certified copies of the réquisition of the principal chief of the Cher- 
okee Nation, and with demand and warrant accompahying the same, 
upon which said warrant was issued, are attaehed to his return. To 
this return the petitioner files a demùrrer and answer. In his de- , 
murrer he sets up that the response of the sheriff and accompanying 
documents do not show facts sufScient to authorize the custody and 
iuprisonment of the petitioner. 
■ Brizzolara, Marûûni é Tiller anà Taliaferro d Tabor, for petitioner. 

G^-ace (éDwncan, for the Cherokee Nation. 
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pAftKÈB, J. The demurrer to the sheriff's return, from the nature 
of that return, raises ail the questions affecting the legality under 
the constitution and laws of the United States of the imprisonment 
of Morgan. I hâve no concern witb the morality or publie policy of 
this case. From the state of the case, I am calied on to consider it 
from a purely légal stand-point, and to view it as a naked, simple 
légal question. It is true that, in the construction of a law, where 
there ia doubt as to the purpose to be subserved by the law-maker, 
we may take into considération an existing condition of affairs, and 
the demanda of public policy as to such affairs. But, in a case of 
this kind, the chief executive of a state cannot act on grounds of pub- 
lic policy. His power, and bis only power, under the law as it now 
stands, to extradite a person from his state, must be found in the 
constitution and laws of the United States. If it is not there, it does 
not exist. Not only the power, but the manner of its exercise, is 
based exclusively on the constitution of the United States, and the 
law of congress passed in pursuance thereof. 

Interstate extradition is regulated by law. No such power oan 
ever be exercised by the chief executive of a state on the ground of 
comity. Eorer, Interstate Law, 225. Nor bas it ever been, in this 
country, properly and legally exercised on such ground. Comity 
may and does afford a strong reason for the enactment of laws pro- 
viding for the extradition of crimiuals, that they tnay be brought to 
justice, and society be thus protected. But we must look to the law 
for the right to exercise this extraordinary power. Even before our 
présent form of government came into existence we find a number of 
the colonial plantations enfcering into a compact in the nature of a 
treaty for the extradition of fugitive criminals. If it could be done 
upon comity alone why enter into a compact. As early as 1643 the 
plantations under the government of Massachusetts, the plantations 
under the government of New Plymouth, the plantations under the 
government of Connecticut and the government of New Haven, and 
the plantations in combination therewith, pledged themselves to each 
other to render to the colony from which be escaped, the fugitive from 
justice, and they prescribed the means to be employed in such rendi- 
tion. Kentucky v. Deimisoii, 24 How. 66 ; Winthrop's Hist. Mass. 121, 
126. A similar compact was entered into by the American colonies 
whèn they organized themselves under the articles of confédération 
and assumed the title of "The United States of America." The 
fourth of thèse articles provided that if "any person, guilty or charged 
with treason, felony, or other high misdemeanor in any state, shall flee 
from justice and be found in any of the United States, he shall, upon 
demand of the governor or executive power of the state from which he 
fled, be delivered up and removed to the state having jurisdiction of 
his offense." This article of the confédération was one of the princi- 
ples of the "firm league of friendship and perpétuai union'* that the 
then acting as sovereign and independent states established. The 
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reasons of the création of this power were public policy and publie 
peace and public justice. But the reasons for the création of a power 
are not the power, but they can only be used as a means of ascer- 
taining what the created power is. The power under the articles of 
confédération is to be found in the fourth of thèse articles. The same 
power was ineorporated into the constitution of the United States. 
The second section of the fourth article is as foUows : 

"A person charged in any state with treason, felony, or otlier crime, wlio 
shall liée from justice, and be found in another state, shall, on demand of tlie 
executive authority of the state from which lie fled, be delivered up to be re- 
moved to the state having jurisdiction of the crime." 

On the twelfth of February, 1793, congress passed an act respeot- 
ing fugitives from justice, and persons escaping from the service of 
their masters. The first section of this act is substantially repro- 
duced in section 5278 of the Revised Statutes of the United States, 
and is as foUows : 

" Whenever the executive authority of any state or terrîtory demanda any 
person, as a fugitive from justice, of the executive authority of any state or 
territory to which such person bas fled, and produces a copy of an indictment 
found, or an aflSdavit made before a magistrate of any state or territory, 
charging the person demanded with having committed treason, felony, or other 
crime, cartified as authentiohy the governor or chief magistrate of the state 
or territory from whehce the person so charged bas fled, it shall be the duty 
of the executive authority of the state or territory to which such person bas 
Hed, to cause him. to be arrested and secured, and to cause notice of the ar- 
rest to be given to the executive authority making such demand, or to the 
agent of such authority appointed to receive the fugitive, and to cause the fu- 
gitive to be delivered to such agent when he shall appear, " etc. 

We are able to see by this history of the method of extradition 
among the colonies and states that almost from the first organization 
of civil Society in this country it bas been regulated, as to the right 
of and the method of the exercise of the right, by law. Those who 
founded the colonies Came from countries where personal liberty was 
not at that time very secure, and they were therefore extremely jeal- 
ous of any discretionary power founded upon comity or anything else 
affecting the liberty of the citizen. Hence they sought early in our 
history to provide by positive enactments, in the shape of compacts 
or laws, in what cases and in what manner the citizen shall be re- 
Btrained of bis liberty. 

There is no doubt of the right of this court, by habeas corpus, to in- 
quire into the legality of the arrest of Morgan, as it is allegéd in the 
pétition that he is restrained of bis liberty contrary to the constitu- 
tion and laws of the United States. If he is properly held in arrest, 
it must be by virtue of the constitution and laws of the United States. 
If he is improperly held, it is in violation of such constitution and the 
law of congress. This state of the case clearly gives this court jurisdic- 
tion, by habeas corpus, to inquire whether the governor of Arkansas 
had thè power to honor the réquisition of the Cheroiiee chief; and. 
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again, if he had suoh power, did he comply with the act of oongress 
in the exercise of it ? The state of the case at the time the governor 
issued the warrant for the arrest of Morgan, as shown by the record 
before him, is what is to be pasaed on by this court. The provision 
of the constitution on the subject of Interstate extradition is the fun- 
damental law of the land. This provision, together with the act of 
congress on the subject passed in pursuance of the constitution, is a 
part of the suprême law of the land, and is therefore a part of the 
law of each state. Congress having acted, the law passed by it is 
the one to be observed in the matter of interstate extradition. 

The question most material in this case, and the one going to the 
very marrow of it, is, could the governor of the state of Arkansas 
honor a réquisition from the chief of the Cherokee Nation by issuing 
a warrant for the arrest of Morgan that he might be delivered to the 
agent of the Cherokee Nation ? Suppose the act of congress was fully 
complied with as to the manner of executing this power, is the chief 
of the Cherokee Nation the executive authority of any state or terri- 
tory in the sensé in which the word "state" is used in the constitution, 
and the words "state" and "territory" are used in the act of congress ? 
If 80, and the'demand is made in due form as prescribed by the âct 
of congress, the governor has done no more in causing the arrest of 
Morgan than to properly exercise the power vested in him by the laws 
of the United States. The power making the demand must be the 
chief executive of a state, as required by the constitution, or of a state 
or territory, as provided by the act of congress. 

The question has been raisedin argument that the act of congress, 
so far as it provided that the demand for extradition could be made 
upon the governor of a state by the chief executive of a territory, was 
void as being against or beyond the constitution. Of course, con- 
gress cannot legislate beyond the power given it by the constitution. 
The exercise of its législative authority must be because of a power 
expressly given, or of one which i^ necessary to carry out and make 
effective one expressly given, by the constitution. The constitution 
uses the word "state" alone, and the act of congress uses the words 
"state" and "territory." It is a question that will admit of serious 
discussion. But it must be remembered that, under article 4, § 3, of 
the constitution, congress has power to make ail needful rules and 
régulations respecting the territory or other property belonging to the 
United States. Is not this part of the constitution a part of thefun- 
damental law of the land ? It is a part of the suprême law of the 
land, and is therefore a part of the law of each state. Are not ail 
laws deemed necessary to be passed by congress, and within their 
power under the constitution to pass, binding on the states and to 
be observed by them ? If congress deems it a needful rule or régu- 
lation, relating to the territories of the Union, to extradite their fu- 
gitive criminals, it has the power to pass such a rule, not, perhaps, 
under the extradition clause of that instrument, but under the clause 
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relatîng to the territories, and this rule is binding on the states, and 
to be observed and obeyed bj' them. I believe, therefore, tbat this 
part of the act of congress is valid, and the obligation to obey it, on 
the part of the governors of the respective states, is as binding as 
when the demand for extradition is made by the governor of a state. 
But, in my view of this case, this question need net be decided. 

There is no doubt that the Hon. D. W. Bushyhead is the chief ex- 
ecutive of the Cheroliee Nation. But is the Cherokee Nation a state, 
according to the meaning to be attached to the word as used in the 
constitution ? Without stopping to inquire as to the différent mean- 
ings of the word "state," we iind that it has a definite, fixed, certain, 
légal meaning in this country and under our form of government. 
It had acqiiired this meaning when the constitution waa adopted, 
and this is the one whioh must be attached to it when used in that in- 
strument, or in laws of congress. What is that meaning ? It meaus 
one of the commonwealths or political bodies of the American Union, 
and which, under the constitution, stand in certain specified relations 
to the national government, and are invested as commonwealths with 
full power, in their several sphères, over ail matters not expressly in- 
hibited. This understanding of a state started with ftie adoption of 
the articles of confédération, and was incorporated into the constitu- 
tion, and, when used in that instrument or in the acts of congress, 
must be understood to hâve this meaning. It is a political organi- 
zation, having a chief executive who can make a réquisition for extra- 
dition, and whose duty under the law is to obey one when made by 
one having authority under the constitution and laws of the United 
States, that is meant. 

The word "territory," when used to designate a political organiza- 
tion, has a distinctive, fixed, and légal meaning under our political 
institutions. We find a continental resolution of October 10, 1780, 
to be the foundation of our territorial System. This déclares that the 
"demesne or territorial lands shall be disposed of for the common 
benefit of the United States, and Be settled and formed into distinct 
republican states, which shall become members of the fédéral Union 
and bave the same rights of sovereignty, freedom, and independence 
as other states." Schouler's Hist. U. S. 98. Again, in 1784, an or- 
dinance was adopted by the congress of the confédération, providing 
for the division of ail the country ceded, or to be ceded, into states, 
with boundaries ascertained by ordinance. This plan for the estab- 
lishment of governments for the territories provided for their tempo- 
rary government by the laws of any one of the states. This ordinance 
was superseded three years later by the ordinance of 1787, restricted 
in its application to the territory northwest of the river Ohio. Thèse 
ordinances were ail adopted prior to the adoption of the constitution. 
Then came the clause of the constitution giving to congress the power 
to dispose of, and make ail needful rules and régulations respecting, 
the territory or other property belonging to the United States. Ar- 
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ticle 4, § 3. Then we find the gênerai laws of eongress relating to ail 
the territories. A territory, under the constitution and laws of the 
United States, is an inohoate state, — a portion of the country not in- 
cluded within the limits of any state, and not yet admitted as a state 
into the Union, but organized under the laws of eongress, with a sep- 
parate législature, under a territorial governor and other oiBcers ap- 
pointed by the président and senate of the United States. 

It seems that the very language of section 1839 of the Eevised 
Statutes of the United States settles the question that the Cherokee 
Nation is not a territory. It pravides that nothing in this title shall 
be construed to impair the rights of person or property pertaining to 
the Indians in any territory, so long as such rights remain unextin- 
guished by treaty between the United States and such Indians, or to 
include any territory which, by treaty with any Indian tribe, is not, 
without the consent of such tribe, embraced within the territorial 
limits or jurisdiction of any state or territory; but ail such territory 
shall be exeepted out of the boundaries and constitute no part of any 
territory now or hereafter organized, until such tribe signihes its as- 
sent to the président to be embraced within a particular territory. 
On the twenty-third day of May, 1836, the United States and the 
Cherokee Nation, by the fifth article of a treaty made between them, 
provided that the United States "hereby covenant and agrée that the 
lands ceded to the Cherokee Nation in the foregoing article shall in 
no future time, without their consent, be included within the territo- 
rial limits or jurisdiction of any state or territory." ïhis article is 
still in force. The treaty-making power and the Cherokee Nation 
must bave then understood that such tribe or nation was not either 
a state or territory. Has the status or relation of this Indian nation 
to the United States and the différent states in the union changed 
since the time of this treaty? It has not. That relation is mani- 
festly difiFerent from either a state or territory. Both the word "state" 
and the word "territory" hâve attached to them, under the constitu- 
tion and laws of the United States, a teohnical meaning. The Cher- 
okee Nation does not corne within this meaning, but it is a part of 
what is called "Indian country." Early in the life of the country a 
certain section of the domain of the nation was set apart as Indian 
country. By the advancing tide of white population and the forma- 
tion of new territories first, and then states, much of what was then 
Indian country has ceased to be such, and has become states in the 
Union; but the Cherokee Nation maintains the same status to-day in 
its relations to the fédéral government as it did when first set apart 
by such government, — not as a state or territory, but as the home of 
the Indian. Thèse Indians bave, from the foundation of the govern- 
ment, been treated as being separate and apart from the states and 
territories of the Union, and this tribe as well as ail others are con- 
tradistinguished by a name appropriate to themselves, and one dif- 
v.20,no.5— 20 
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fering from oither a state or a territory. They belong to the repub- 
lic, though they are neither a state or terrritory in it. 

If the law regalating interstate extradition applies to the Cherokee 
Nation, why was it neeessary for the United States to agrée, by the 
second article of the treaty of 1846, that the authorities of the United 
States should deliver to the Cherokee Nation for trial and punish- 
ment ail fugitives from justice seeking refuge in the territories of the 
United States ? The law of interstate extradition was in full force at 
the time, and afiforded an effective and complète method of obtain- 
ing a fugitive from justice. Then, if this law applied to the Chero- 
kee Nation, why enact this clause of the treaty? It clearly provides 
for a différent process of rendition from that prescribed by the act of 
congress. By the latter the executives of states and territories are 
to deliver up fugitives from justice, and by the former the authorities 
of the United States are to deliver them up. The governor of a state 
ia not an authority of the United States. The constitution of the 
United States recognizes states, and treats them as commonwealths 
making up the American Union. It recognizes the existence of ter- 
ritories, and confers upon congress the power to pass laws for their 
government. It recognizes the existence of the Indian tribes, and 
confers upon congress the power to regulate commerce with them, 
and this récognition is of a body of people différent from either a 
state or territory. In pursuance of this power, early in the life of the 
government, congress declared certain country Indian country, and 
enacted différent laws from those relating to the territories for the 
government of this Indian country, Through the wliole législative 
histôry of the government the Indians bave been treated as commu- 
nities différent from a state or territory. Until the act of congress 
of the third of March, 1871, the différent Indian tribes were treated 
as domestic, dépendent nations, with whom the treaty-making power 
could make treaties as with a foreign nation. This act of congress 
did not change the relation of the Indian tribes to the United States, 
but only changed the method of enacting laws for their government. 
Their relation to the government is the same now as before the pas- 
sage of this act. 

The states and territories are oommunities of people who are citi- 
zens of the United States, and who enjoy the rights and perform the 
duties of citizens. The Indian tribes are made up of persons who 
are not citizens of the United States, and who do not enjoy the rights 
of or perform the duties of citizens. Hardly a congress bas been in 
session for the last 18 years that propositions hâve not been be- 
fore it to make the Indian country a territory; and the Indian 
people bave, in protection Of their rights, as they believed, persist- 
ently opposed such action -by congress. Why create the Indian 
country a terx'itory if it is already one? If the Cherokee Nation is a 
territory, then the other four civilized tribes, as well as the numeroua 
other Indian tribes, in the Indian country, are territories, and we bave. 
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by the force of the interprétation of the word "terriiory," a large 
namber of communities of people who were never heard of as terri- 
ritories before, suddenly elevated to the position of inchoate states in 
the American Union, when, perhaps, not a member of any one of 
thèse communities is a citizen of the United States. This would, in- 
deed, be an anomaly unknown to the laws of this conntry. Thèse 
Indian tribes hâve always been considered by every department of the 
govemment — législative, executive, and judicial — as distinct, inde- 
pendent political communities, differing in so many essential particii- 
lars from states and territories in the American Union as not to corne 
under the désignation of either. 

I therefore conclude that the Cherokee Nation is neither a state nor 
territory, in the sensé to be attaehed to the words when used in the 
clause of the constitution and in the act of congress relating to iater- 
state extradition, and that, therefore, the governor of Arkansas eould 
not, under the constitution and laws of the United States, issue a 
warrant for the arrest of Morgan upon the demand of the chief of the 
Cherokee Nation. Tnis, of course, is décisive of this case. 

Other questions are raised in the argument by counsel in regard to 
the sufficiency of the papers upon which the governor of the state 
acted. By the act of congress the afûdavit or indictment upon which 
a réquisition is based must be certified by the governor or chief mag- 
istrats as authentic. This wise provision is to prevent the restraint 
of liberty by false charges and fraudaient papers; to enable the ex- 
ecutive upon whom the demand is made to détermine whether there 
is probable cause for believing a crime bas been committed. It must 
be remembered that this law is one in restraint of liberty, and there- 
fore to be strictly construed and strietly pursued. The affidavit, when 
this form of évidence is adopted, must be so explicit and certain that 
if it were laid before a magistrate it would justify him in committing 
the accused to answer the charge. Hurd, Hab. Corp. 611. The afi&- 
davit in this case is the foundation for the réquisition of the chief of 
the Cherokee Nation, and the same is not certified as authentic by 
him. The représentations of the executive of the demanding state 
are of no efifect unless supported by a duly-authenticated eopy of an in- 
dictment found, or an affidavit made. Ex 'parte Thornton, 9 Tex. 635. 
The act of congress provides for a method that is summary in its 
effect, and it must therefore be strictly complied with. This failure 
to certify to the affidavit by the Cherokee chief, in the manner pre- 
scribed by the law of congress, leaves the governor of Arkansas with- 
out jurisdiction to act. In the affidavit in this case the affiant says 
'Hhat he has reason to believe, and does lelieve, from information re- 
ceived, that one Frank Morgan did commit the crime of willful mur- 
der." This is a charge upon suspicion, and the constitution of the 
United States and the law of congress are not satisfied with such a 
charge. The affiant, Patten, swears to his belief. Suspicion does 
not warrant the arrest of a party that he may be sent from a state 
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where he maybe foùnd to another, and it may be a distant state. 
Ail légal intendments în a caso of this kiud are to avail the prisoner. 
Ex parte Smith, 3 MoLean, 126, 

Again, there is nothing on the face of the papers which were be- 
fore the governor to show that any court in the Cherokee Nation had 
jurisdiction to try Morgan for the crime of murder. It must appear 
to the governor honoring the réquisition that the tribunals of the de- 
manding state or territory had jurisdiction to try, or else how can a 
charge of crime be legally made. Charged with crime, in légal par- 
lance, means charged in the regular course of judicial proceedings. 
A man cannot be legally charged with crime when there is no juris- 
diction to try him. The fact that he is so legally charged, means 
that he is charged by an authority having a right to try. Kentucky 
V. Dennison, 24 How. 66. Eight to try means jurisdiction over the 
place where the crime bas been committed, and over the person who 
commits it. Now, ordinarily, properly charging a man with the crime 
of murder, in a state or territory, would be sufficient to show juris- 
diction to try, because the courts of ail the states and territories hâve 
jurisdiction to try for the crime of murder, if committed within their 
boundaries, regardless of who commits the crime and against whom 
it is committed. But this is not so in tbe Cherokee Nation. The 
courts of that nation hâve jurisdiction, and can only try for the crime 
of murder when the person murdered is an Indian, and the one 
charged with the crime is also an Indian. Eev. St. § 2146. And 
the word "Indian," as used in this connection, means, says the su- 
prême court of the United States, in the case of U. S. v. Rogers, 4 
How. 567, "an Indian by blood; one belonging to the race of Indians 
as contradistinguished from one who may be a member of the tribe." 
This jurisdictional fact nowhere appears on the face of the papers 
submitted to the governor. The affidavit fails to show that either 
Johnson or Morgan were Indians. It does recite that Johnson was 
sheriff of Seqnoyah district. He might hâve been such sherifï, under 
the laws of the nation, if he were a white man and had been adopted 
into the nation, and this récital does not necessarily show that the 
courts of that country had jurisdiction to try Morgan for killihg him. 
The réquisition of the chief recites that Frank Morgan is a citizen of 
the Cherokee Nation. That does not of necessity show him to be an 
Indian, because he may become a citizen and still not be an Indian 
in the sensé attached to that word by the suprême court in the case 
above cited. In order to give jurisdiction it musfc appear that both 
were Indians. The fact that the tribunals of the demanding power 
had jurisdiction. to try gives the right to charge with crime, and de- 
mand the extradition of the person charged. No charge can be made 
when there is no jurisdiction, and no demand can be made where 
there is no jurisdiction of both person and place. For this reason 
the governor of the state could not honor the réquisition for Morgan. 
Then, because there is no proper affidavit charging Morgan with mur- 
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der, and there is nothing showing that he could be tried by the courts 
of the Cherokee Nation, and therefore sueh nation had no right to 
demand him, and beeause, under the constitution and laws of the 
United States, the chief of the Giierokee Nation, not being the chief 
executive of a state or territory, could make no demand upon the gov- 
ernor of the state of Arkansas for the extradition of Morgan, it must 
be held that the warrant of the governor of the state of Arkansas, 
issued for the arrest of Morgan, and by which he is now held, is void, 
and he is illegally restrained of his liberty, and the prayer of his pé- 
tition must therefore be granted, and he will be discharged. 



McCuLLouGH, Jr., V. Laegb and othera. 
{Circuit Court, W. D. Peunnylvània. May 23, 1884.) 

1. iNTBRNAii Revenue— Levv bt Sheuwb" on Whisky in Bondbd Warehousei. 

AVhisky deposited in a bonded warehouse of the United States, and held 
thorein for internai revenue tax due the government, is virtually in the posses- 
sion of the United States, and a sherLŒ has no right to enter sucli warehouse 
and seize, in executioa, such whisky as the property of the défendant in a writ 
of fieri fasia.f in his hands, even though he may ofler to pay the tax. 

2. Same— Hemoval of Cause — Rule on Uollectob to Show Cause— Contempt 

OF SxATK Court. 

A. rule upon a United States internai revenue coUector, granted by a state 
court, upon the pétition of the sherifî, to show cause why an attachment shonld 
not issue against him for contempt of the process of said court in refusing to 
permit the sheriff to enter a bonded warehouse of the United States and seize, 
in exécution, whisky held thercin for internai revenue tax, is a "civil suit" 
removable into the United States circuit court under section 643 of the Revised 
Statutes. 

3. Same- JuRisDicTioN op Circuit Court— When Attaches — Rbv. 8t. 4 643. 

Where a cause is removable under said section 643, the jurisdiction of the 
circuit court attaches upon the flling therein of a proper pétition, and, upon 
the dclivery of the presoribed proeess issued to the state court, the jurisdiction 
of the latter court is wholly divested, so that its subséquent orders are cu-ram 
non judice &nd YOià. 

J« re Pétition of William MoCallin, sheriff of Allegheny county, 
for a rule upon Frank P. Case, United States coUeotor of internai 
revenue, etc. 

Wm. A. Stone, U. S. Atty., for F. P. Case, U. S. Int. Eev. CoUector. 

Before Bradley and Acheson, JJ. 

AcHEsoN, J. William McGallin, sheriff of Allegheny county, pre- 
sented his pétition to the court of oommon pleas, No. 2, of said county, 
setting forth that Henry Large, the défendant in a writ of Ji.fa. issued 
ont of said court, was the owner of about 300 barrels of whisky, sub- 
ject to an internai revenue tax of 90 cents per gallon due the United 
States, stored in a certain warehouse on his premises, which he, (the 
sheriff,) by virtue of said writ, was proeeeding to seize and take in 
exécution, wben he was hindered and prevented by Frank P. CasOj 
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collector of internai revenue for the Twenty-second collection district 
of Pennsylvania, who refused to permit him to enter said warehouse 
to levy upon, seize, and remove said whisky, although by direction of 
James McCuUough, the plaintiff in the writ, the sherifï offered to pay 
to the collector the government taxes and liens against the bame, wliich 
the collector refused to reçoive ; and the pétition concluded with the 
prayer that the court grant a rule upon the said Frank P. Case to 
show cause why an attachment should not issue against him for con- 
tempt of the pi'ocess of the court, and for obstructing and interfering 
with the sheriff while engaged in exeouting said process, and that he 
(the sheriff) might ha?e such remedy and relief in the premises as to 
right and justice might appertain. Thereupon the court made the 
f ollowing order : 

"And now, Pebruary 23, 1884, the within pétition presentod, consideied, 
and ordered to be filed; and, on motion of John Barton and W. C. Moieland, 
attorneys for Janoes McCullough, Jr., and Wm. McCalIin, sheriff, the court 
does order and grant a rule on Frank P. Case to appear and answer said péti- 
tion, and to show cause why an attachment should not issue against him for 
contempt of the process of this court for obstructing the sheriff of said eounty 
in the exécution of its process; said rule returnable on Saturday, March 8, 
1884, at 10 A. M." 

On March 5, 1884, Mr. Case presented his pétition in this court, 
under section 643 of the Eevised Statutes, which provides for the re- 
moval into the circuit court of the United States for the proper dis- 
trict of "any civil suit" or criminal prosecution commenced in any 
court of a state against any olficer appointed under or acting by au- 
thority of any revenue law of the United States, on account of any 
act done under color of his office or of any such law, or on account 
of any right, title, or authority claimed by such officer under any 
such law. This pétition being strictly conformable to the statute, 
this court, as thereby directed, issued a writ of certiorari (which was 
duly delivered) to the said court of common pleas, requiring it to send 
to the circuit court the record and proceedings in the said cause 
against the collector. With the requirement of the writ of certiorari 
the court of common pleas has failed to comply, nor has it made any 
retum to the writ. We need scarcely say, however, that in a case 
removable, under the statute, the jurisdiction of the circuit court at- 
taches upon the filing therein of a proper pétition, and upon the due 
delivery of the prescribed process, issued to the state court, the juris- 
diction of the latter court is whoUy divested, so that its subséquent 
orders are coram non judice and void. Davis v. South Carolina, 107 
U. S. 597; S. C, 2 Sup, Ct. Eep. 636. 

That the proceeding hère against the collecter is a "civil suit," re- 
movable under section 643, Eev. St., is entirely clear. Westonr. 
City Council of Charleston, 2 Pet. 449, 464. Defining a "suit," within 
the meaning of the judiciary act of 1789, Chief Justice Mabshall 
there says : 
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"The term ia certainly a very eomprehensive one, and is understood to ap- 
ply to any proceeding in a court of justice by which an individual pursues 
that remedy in a court of justice which the law affords him. The modes of 
proceeding may be varioua, but if a right is litigated between parties in a 
court of justice, the proceeding by which the décision of the court is sought 
Isa suit." 

An authenticated copy of the record and proceedings in the court 
of common pleas has been filed, as aufchorizod by the statute, in this 
court by the coUector, who has also hère filed his answer to the péti- 
tion of the sherifE and to the raie to show cause. 

It appears that the warehouse in which the whisky in question was 
and is stored is a distillery warehouse, uuder section 8271 of the Re- 
vised Statutes, and, with its contents, subject to the provisions of 
that and other sections of title 35, "Internai Revenue," and of the 
amendatory act, approved May 28, 1880, (21 St. at Large, 143.) It 
is a bonded warehouse of the United Btates, under the direction and 
control of the said Frank P. Case, the collecter of. the district, and 
in charge of the internai revenue store-keeper assigned thereto. The 
entry for deposit in snch warehouse is to be made by the distiller 
or owner of the distilled spirits, under oath, specifying the kinds of 
spirits, the whole number of packages, the marks and sériai numbers 
thereon, and other partiéulars. Section 3294 of the Revised Stat- 
utes, as amended by the act of March 1, 1879, (20 St. at Large, 337,) 
and section 5 of the act of May 28, 1880, (21 St. at Large, 146,) rég- 
ulâtes the withdrawal of spirits from the warehouse on the payaient 
of the tax thereon. Such withdrawal can only be made on applica- 
tion to the proper coUector, on making a withdrawal entry in dupli- 
cate, in a prescribed form. Such entry must specify the whole num- 
ber of casks or packages, with the marks and sériai numbers thereon, 
the number of gauge or wine gallons, and of proof gallons and taxable 
gallons, and the amount of the tax on the distilled spirits eontained 
in them at the tima they were deposited in the distillery warehouse; 
and said entry must also specify the number of gauge or wine gallons 
and of proof gallons and taxable gallons eontained in said casks or 
packages at the time application shall be made for the withdrawal 
thereof, ail of which muet be verified by the oath of the person mak- 
ing such entry; and the removal is to be made upon the orderof the 
collecter, addressed to the store-keeper in charge, and after the gaug- 
ing, stamping, and branding of the casks by United States officiais. 
Section 3295. Thèse sections, we thiuk, preclude the exercise, by the 
sheriff of ihe authority claimed by him hère. It is plain that such 
officer cannot make the swom withdrawal entry required by the 
statute, and, in fact, in the présent instance the sheriff did not pro- 
pose so to do. We find no provision in any part of the internai 
revenue laws giving countenance to the idea that a sheriff has a right 
to enter a bonded warehouse of the United States and seize spirits 
held therein for government tax, as the property of the défendant in 
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an exécution in bis hands, even though he may offer to pay the tax. 

Our conclusion that the whisky in question was net liable to seiz- 
ure by the sherifif is well sustained by adjudged cases. 

In Harris v. Dennie, 3 Pet. 292, the suprême court held that the 
United States having a lien on imported goods for the payiuent of 
duties acoruing on thein and not secured by bond, and being entitled 
to the custody of them from the time of their arrivai in port uutil 
the duties are paid or secured, an attachment thereof by a state offi- 
cer is an interférence with such lien and right to custody, and, being 
répugnant to the laws of the United States, is void. There, at the 
time of the attachment, the sherifif offered to give security for the 
duties, which the collector deelined accepting. 

In Fischer v. Daudistal, 9 Pbd. Eep. 145, a writ of foreign attach- 
ment from a state court was served on the United States collector at 
the port of Philadelphia, and the attaching creditor tendered him the 
duties on the imported goods sought to be reached, which tender was 
deelined. Thereupon the court from which the attachment issued 
granted a rule upon the collector to show cause why he should not 
reçoive the duties and surrender the goods into the custody of the 
court. The case having been removed into the United States circuit 
court, was argued before Judges MoKbnnan and Butler, and the 
service of the attachment as to the collector set aside, on the ground 
that it would not lie against him in respect to goods of the défendant 
held for duties. 

The présent case is not distinguishable in principle from those 
above cited. The whisky in question was virtually in the posses- 
sion of the United States, — held for internai revenue taxes, — and the 
sheriff could not rightfully disturb that possession. The collector, 
therefore, was guilty of no contempt or unlawful obstruction of the 
process of the court of common pleas when he refused to permit the 
sherifif to enter the bonded warehouse of the United States and 'make 
the proposed levy. 

Mr. Justice Bradley authorizes me to say that he eoncurs in this 
opinion and in the following order : 

And now, May 23, 1884, this cause having been heard and duly considered 
by the court, the rule granted by the court of common pleas, N"o. 2, of Al- 
legheny county, Pennsylvania, upon Pranic P. Case, United States collector 
of internai revenue, to show cause why an attachment should not issue 
against him, etc., is discharged; and it is ordered, adjudged, and decreed 
that the aforesaid pétition of William McCallin, sheriff of said county, be dis- 
missed, at his costs. By the Court. 
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EiNTOUL and others v. New Yobk Central & H. E. E. Co. 
{Circuit Court, 8. B. New York. May 26, 1884.) 

1. Reheabing — Motion — Affidavits — Askebd Statbmbnt of Facts — Addi- 

TioHAi. Facts. 

Where a case is tried upon an agreed statement of facts, a motion for a ro- 
hearïng will not. be granted when the affidavits upon wliich it is based fail to 
disclose adéquate reason wliy additional facts, which the party fully knew ac 
the time the agreed statement was signcd, shoald be introduoed. 

2. Iksuraîîce— To Inurb to Benbfit of Cakribr bit Agrebment with Owner. 

The rule that an insurer, when he bas indemnifled an owner of property for 
a loaa occasioned by a carrier, is entitled to ail the means of inderanity whicU 
the satisfied owner hcld against the carrier, and that the owner cannot, afler 
loss, relinguish any rights to which the insurer is entitled, does not mean tbat 
the owner and the carrier may not, at the time tlie goods are shipped, and be- 
f ore Insurance is eSecied, make, without fraudulent concealment, a valid agree- 
ment that any Insurance shall inure to the beneflt of the carrier. 

Motion for Eehearing. See S. C. 17 Fed. Eep. 905. 

Oeo. W. Wingate, for plaintiffs. 

Frank Loomis, for défendant. 

ShipjMan, J. This case was originally tried upon an agreed state- 
ment of facts which did not contain the terms of the policy of insur- 
anee. The plaintiffs move for a rehearing in order to introduce the 
policy of insurance, which they claim is important. I do not per- 
ceive that any adéquate reasou is given in the affidavits why addi- 
tional facts, which the plaintiffs fully knew at the time that the 
agreed statement was signed, should now be introduced. 

The counsel for the plaintiffs has also reargued the case upon the old 
statement of facts, and has insisted that the shipper and the carrier 
cannot enter into a valid contract, at the time of the shipment of the 
goods, whereby the carrier may obtain the beneût of the insurance, 
beeause the insurer is, as matter of law, entitled to pursue the rem- 
edy of the shipper against the carrier in case the former has re- 
ceived a full indemnity from the insurer, and therefore that his légal 
right, after full payment of the loss, to sue the carrier in the name 
of the insured, cannot be impaired in any way. 

It is true that the insurer, when "he has indemnified the owner for 
the loss, is entitled to ail the means of indemnity which the satisfied 
owner held against" the carrier, (Hall v. Railroad Cos. 13 Wall. 
3G7,) and that the owner cannot, after a loss, relinquish any rights to 
which the insurer may be entitled; but this does not mean that the 
owner and the carrier may not, at the time the goods are shipped, 
and before insurance is effected, make, without fraudulent conceal- 
ment, a valid agreement that any insurance shall inure to the ben- 
efit of the carrier. The law has not interdicted the owner from 
making, at the time the goods are shipped, a contract in regard to in- 
surance with the carrier, provided no fraud or fraudulent concealment 
is practieed upon the insurer. This is recognized in the Hall Case, 
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supra, for the court, after commenting upon the supposed différence 
between tM& fight of subrogation in marine insurance and in fire in- 
surance upon land, say : 

"There is, then, no reason for the subrogation of insurers, by marne poli- 
cies, to the rights of the assured against a carrier by sea whioh does not exist 
in support Of à like subrogation in case of an insurance against fire on land. 
îfor do the authorities make any -distinction between the cases, though a car- 
rier may, by stipulation with theowner of the goods, obtàin the benetit of iii- 
eurance. " 

The motion for a rehearing is denied. 



Pentlabgb V. New York Bons & Bushing Co. and others. 

iCireuit Vourt, S. D. New York. May 16, 1884.) 

1. Patents pok Inventions — Khliep for Infringemknï, whkn Gbanted. 

Relief for the infringement of a patent will not be granted unless the patents 
interfère. 
3. Samb-tInterfbrencb. 

Wlién'difEerences in patents are distinct, and neither covers the same Ihings 
as thfe othcr, they do not interfère. 

In Equity. 

Brodhead, King é Voorhies, for complainant. 

Wyllys Hodgcs, for défendant. 

Wheeleb, J. The orator owns reissued patent No. 10,175, dated 
August 1, 1882, the original of which was No. 192,386, dated June 
26, 1877, granted to himself and Philipp Hirsch, for a yent-bung. 
The défendants own patent No. 203,316, dated May 7, 1878, and 
granted to George Borst for an improvement in bungs. This bill is 
brought under section 4918, Eev. St., to hâve the latter patent de- 
clared void. There were bungs having a hole nearly througb tbem, 
leaving a thin web of the wood on the inside, to be driven througb in 
venting the cask, as described in the patent of Eafael Pentlarge, No, 
148,747, dated February 18, 1874. The orator's patent is for a bung 
with a hole on each surface, and a web between the holes in the in- 
terior of the bung. The défendant 's patent is for a bung llke Eafael 
Pentlarge's, with a core left on the web by a groove eut around it, 
leaving it ready for removal, or for a bung like the orator's with a like 
core on one or both sides of the web. The orator is not, and is not 
claimed to be, entitled to any reàef hère unless bis patent and the de- 
fendant's interfère. Moivry v, Whitney 14 Wall. 434. The patents 
are each good for the différence only between the bungs described in 
them and those in existence before. Ky. Co. v. Sayles, 97 U. S. 554. 
The diiîerence between the orator's bung and Eafael Pentlarge's was 
the having the web in the interior instead of at the inner surface, and 
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his patent covera that. The différence between the defendant's bung 
and the others is the having the core to strengthen or protect the 
web, and their patent covers that. Thèse différences are not the 
same, but distinct, and neither covers the sarae thing as the other, 
and therefore they do not, as now viewed, interfère. The practice 
of the invention of the latter may infringe upon the former and may 
not; but if it does, it will not do so because the patents interfère, but 
because the latter takea the invention of the former to improve upon. 
Let the bill be dismissed, with costa. 



Arnold v. Phelfs and others. 

(Circuit Court, S. D. New York. May 16, 1884.) 

Patents for Inventions— Infkingement. 

Where it ia shown that one patented process is the application of lieat and 
steam to coHee, in its uncured state, to cure it, and a second is the application 
of beat alone for the same purpose, the second is not an infringemeut on the 
flrat. 

In Equity. 

Edmund Wetmore, for orator. 

Edward N. Dickerson, for défendant. 

Wheeler, J. This suit resta on reissued patent No. 4,479, dated 
July 25, 1871, granted to John Ashcroft, for an improvement in pro- 
ceases for treating coffee, division A. The process consiats, easen- 
tially, in subjecting unripe or damaged coffee to the direct action of 
steani in a close compartment to beat and sweat it, and then to dry 
heEi,t to complète the ouring of it. There are four olaims. The first 
claim is, in substance, for the process of matnring and browning coffee 
by subjecting it to the direct action of steam; the second, the pro- 
cess of maturing and browning coffee by subjecting it to the sweat- 
ing and expanding action of steam and the drying action of beat ; the 
third, subjecting it both to the action of steam and beat while in 
sacks; and the fourtb, subjecting a séries of sacks to the action of 
sweating steam and drying beat. The défendants subject the coffee 
to the action of beat in a close compartment. The beat raises steam 
from the moisture of the coffee and producea a resuit similar to that 
of the process of the patent. The orator's évidence tends to show that 
this process, taken by itself, is the same as that of the second claim 
and, in connection with the resuit, the same as that of the third claim 
of the patent. The wifcness giving this testimony is understood, how- 
ever, to refer to thèse claims as measured by their own terms, whicb 
do not refer to the source of the steam. His meaning, apparently, is 
that the «steam generated from the moisture of the coffee performs 
the office of steam applied from without. But this does not alter the 
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patented proeéss. The clairas are made upon the invention described 
in the spécification, and are to be construed with référence to that. 
The process there descr bed begins with the application of steam from 
without to the cofifee ; thèse daims, therefore, must refer to steam so 
applied. The patented process is the application of steam and beat 
to the cofifee in its uncured condition; the défendants' process is tlio 
application of heat only to the cofifee in that condition. The steam 
oannot be omitted and the process be the same. Russell v. Dodge, 
93 U. S. 460. TJpon this construction the patent may be sustained, 
but the défendants are not shown to infringe. If the patent should 
be construed to cover the application of heat only to cofifee in a close 
compartment, it might be void for want of noveity. 
Let there be a decree dismissing the bill, with costs. 



WoosTBE V. SiMONsoN and others. 
(Circuit Court, S. D. Nm York. May 16, 1884.) 

1. Patbnts fob Inventions — Mkasure op Damages for Infrinsement. 

The araount of an established license iue for the use of a patented inven- 
tion is a proper measure of damages for the infriugement of a patent. 

2. Same— Additional Evidence not Makino a New Case. 

Where a case is referred baok to a master in chancery to take additional 
proof, and the proof so taben ia on the same subject, it does not make out a 
new case. 

3. Same — Pauol Tkstimony op a License to Use Patent. 

A license for using a patent, and the amount of the fee required, may be 
shown by paroi testimony without varying the written license con-tracts, the 
suit not being brought on such coutracts and the défendants not being parties 
to them. 

In Equity. 

Frédéric H. Betts, for orator. 

Edmund Weimore, for défendants. 

Wheblee, J. This case bas now been heard on the défendants' 
exceptions to the second report of the master, made on the référence 
of the case back to him pursuant to the former décision. Wooster v. 
Simonson, 16 Fed. Eep. 680. The master now reports that the ora- 
tor's license fee was for the privilège of using guides precisely like 
those used by the défendants, for which this acoount of damages is 
being taken. This is objected to, because it is said that it makes a 
new case for the orator différent from that made by the opening 
proofs on the former hearing before the master, and that the master 
haJ no power to admit proofs of such new case without an order of 
court, and that the proofs vary the terms of the written contracts by 
which the license fee was fixed. There is no question mad&but that 
the amount of an established license fee for the use of a patented in- 
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venlîon is what the patentée loses by the use of the invention in vio- 
lation of the patent without license, and a proper measure of dam- 
ages for such infringement. An account of damages for the same 
infringement was being taken on each occasion when this case was 
before the master. The orator was on each occasion proving his 
damages for that infringement. Had he proved a différent infringe- 
ment on the latter occasion from what he did on the former, he would 
hâve had a newcase. But he did not; the infringing guides used by 
the défendants were the same subjects of proof ail the while. On 
the former hearing, as the proofs were left, they showed a license fee, 
and the master reported damages for, a larger use of the patented in- 
vention than the défendants were guilty of. The case was referred 
back to the master, with liberty to the complainant to reopen his 
proofs. This was, of course, to enable him to make his proof of dam- 
ages conform to the defendant's infringement. This he accomplished 
by showing that the license fee was for exactly such use as the dé- 
fendants had. The amount of the license fee was exactly what the 
défendants would hâve to pay for a iawful use of the same extent, 
and exactly what the orator lost by their use without making tue pay- 
ment. The amount of the license fee for such use of the patented 
invention as the défendants had, was a question of fact to be proved 
by any compétent évidence. Such licenses are not requirod to be in 
writing, neither is the amount of the fee required to be shown by 
writing. The whole may be shown by paroi. The written contracts 
of license between the orator and others might be eviden'^e between 
the orator and the défendants; but this suit is not brought upon those 
licenses; the défendants are not parties to them, and they are not 
conclusive upon either the défendants or the orator, as they would be 
upon the parties to them in suits between those parties upon them. 
1 Greenl. Ev. § 279. The exceptions by which thèse objections are 
raised do not appear to be well founded. 

The exceptions are overruled, and the report is accepted and con- 
firmed. 



GouLD V. Spicees and another. 

{Circuit Court, D. Rhode Mand. April 9, 1884.) 

Patent— IrrPErNGEMENT—FnENACE—GHATE-BAEs—CAM-SHAFTs. 

A combination patent is not infringed by another patent unless ail of the 
éléments composing the combination in the flrst patent, oi' équivalents there- 
for, are employed in the second patent. 

In Equity. 

Thos. Wm. Clarke, for complainant. 

W. H. Thurston and B. F. Thurston, for défendants. 
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Coït, J. This is a bill in equity brought for the alleged infringe- 
ment of reisBued letters patent, No. 9,959, granted to David B. Gould, 
December 6, 1881, for an improvement iiî grates. The invention re- 
lates to agitating the coal-bed of a furnace by lifting the grate-bars 
and letting thcîn fall suddenly by means of two shafts provided with 
cams arranged under and near the ends of the grate-bars. The gên- 
erai principie of agitating the fire surface of a furnace by the em- 
ployment of a séries of loose grate-bars operated by one or more cam- 
shafts, is not new. The same principie we find in various older patents, 
and it is illustrated in the Cass English patent, the Watson English 
patent, and the Allen and Hudson American patent. The patent 
under considération must, therefore, in view of the prior state of the 
art, be limited in its scope to the particular combination of de vices 
described in the patent. Nor do we nnderstand the patentée to ciaim 
more than this. The spécification déclares that the object of his in- 
vention "is to provide means for gradually lifting the grate-bars, vyith 
their load, and letting them fall suddenly and alternately as the cams 
are rotated, thus producing a sufScient agitation of the coal-bed with- 
out the exercise of undue strength in turning the cam-shaft." The 
first claim, embodying the combination of devices by which this re- 
suit is secured, is as follows : 

"The loose grate-bars. A, having enlargemnnts, C, and projections, d, in 
combination with the wiper-shafts, D, having the alternate curved cam pro- 
jections terminated by abrupt shouldera, as and for the purposes described." 

It is clear that the main improvement contemplated by this inven- 
tion is such a construction of loose grate-bars and cam-sbafts that 
upon turning the shafts the bars will fall suddenly; this resuit be- 
ing aceomplished by means of projections on the under side of the 
grate-bars near ihe end, in connection with the abrupt shoulders of 
the cams. Now, in the défendants' grate we find neither grate-bars 
nor cams of this peculiar construction. The bars hâve no such pro- 
jection at either end, and no équivalent therefor. In the absence of 
such projections they resemble the bars of the Cass and Watson pat- 
ents. The cams in défendants' grate are not terminated by abi'upt 
shoulders, but are curved on both faces much like the Watson patent. 
In conséquence of this, the cam-shaft can be revolved in either direc- 
tion, or oscillated; while, in the plaintifï's grate, the shaft can be 
turned only oue way, owing to the peculiar shape of the cams and 
the projections on the bars, such shape being necessary to produce 
the sudden fall described in the patent. In the place of two cam- 
shafts, — one at each end of the grate-bars,— the défendants use only 
a single shaft arranged under the centers of the bars. 

The combination described in the first claim of the patent is made . 
up of several éléments. One of thèse consists of the projections on 
the grate-bars; another, of the abrupt shoulders of the cams. Thèse 
features are wanting in the défendants' grate. The claim in the pat- 
ent also embraces two cam-shafts; the défendants use only one. Un» 
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der thèse circumstances, there can be no infringement. It is well 
settled that a olaim for a combination is not infringed unless ail of 
the éléments composing the combination, or équivalents therefor, are 
employed. 



The La Patbttb Lamb. 
{DUtrici Court, W. D. Wisconsin. 1884.) 

L CoiiLisiON — LiBEL— BuKDEN oï' Pboop — Failukh to CoMPiiT wiTH Law — 
Dauages. 

Wlien the law provides that lights shall lie carried by barges at certain hours 
and in certain positions, and a barge is run into which has not complied with 
the law, the burden of proof is upon the o^ners of the barge, in a libel foi' dam- 
ages, to show that the damage did not resuit from the failure to comply with 
the law, and they cannot recover unless they so show. 

2. Bamk— Dérogation op Law— Cdstom. 

A custom cannot be set up in dérogation of the strict requirements of a law, 
by those whose duty it is to comply with the law. 

In Admiralty. 

John J. Gole, for libelant. 

Wing & Prentiss, for respondent. 

BuNN, J. This is a libel brought by Jacob Eichtman against the 
steam-boat La Fayette Lamb to recover damages siistained in the 
sinking of a barge loaded with stone through a collision between the 
said steam-boat and said barge upon the Mississippi river near Island 
No. 69, above Winona, on October 8, 1879. The libelant was engaged 
in carrying stone from Fountain City, Wisconsin, down the Missis- 
sippi river to the government works at Argo island, a little above Wi- 
nona, and on the occasion when the collision oceurred had the two 
barges loaded with sfcone in tow of the steam-boat Express, Capt. 
Peter E, Schneider being in charge, taking them down the river after 
dark on the evening of October 8, 1879, to deliver at Argo island. 
The steam-boat La Fayette Lamb was a ratt-boat engaged in mak- 
ing regular trips between Beef slough, in Wisconsin, and Clinton, 
lowa. The collision occured near Island No. 69, on the Wisconsin 
side, about 9 or 10 o'clock of a rather dark night. 

Capt. Schneider testifies that he had his signal lights on the Ex- 
press, one red and one green; that he first saw the Lamb when the 
Express was crossing from one side of the river to the other, and 
waited for the Lamb to blow the signal, but that she came pretty 
close without blowing, and that then he (Schneider) blew a signal 
for the Lamb to keep to the right, and that then the Lamb was far 
enough off to keep away from a collision; that it was the duty of 
the ascending boat to signal first, but the Lamb did not signal nor 
answer the signal of the Express. There were no lights at ail upon 
either of the barges which projected about 25 to 30 feet in front of 
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the Express' bow. But after Capt. Schneider blew his signal, and 
just before the collision occurred, he sent a man with a lantern upon 
the bow of the larboard barge, who held the light he carried in front 
as high as his breast. The barges were heavily loaded with -stone, so 
that they came but about two feet above tlïe water. Capt. Schneider 
testifies that, instead of going to the right, as signaled, the Lamb 
went to the left, and in passing collided with the starboard barge at- 
tached to the Express, striking the forward starboard corner of the 
said barge near its bow ; that when he observed that the Lamb was 
taking the left, he ordered the man with the lantern from the Lrboard 
to the starboard barge, where he arrived just before the collision oc- 
curred; and that the barge sunk in about five minutes from the time 
it was struck, about five to seven rods from Island No. 69. It was 
afterwards raised by libelant, but was damaged and the stone lost. 
Capt. Schneider says the collision occurred seven or eight minutes 
after he first sighted the Lamb. He also testifies that when the 
Lamb did not answer his signal he stopped the engines of the Express, 
and commenced backing, and almost stopped; that when he first 
saw the Lamb, the Express was hugging the west shore of Island No. 
69; and that the Lamb was aiming straight across the river from Argo 
island, on the west or Minnesota side; but that there was room 
enough for the Lamb to bave passed the Express to the right, and be- 
tween the Express and Island No. 69. Again, Capt. Schneider says 
that the Lamb changed her course when he blew the whistle ; that 
the Lamb was then coming straight up the stream before she went 
across the bow of the Express; that she was coming right for the 
Express, but changed her course, and went to the left instead of the 
right; and that the Express was headed straight down the river. 

The testimony of Charles Moeokel, a fireman on the Express, cor- 
roborâtes that of Schneider in most respects, and tends to show that 
the Express was headed straight down the river, which runs south at 
this point; and that the Lamb, in crossing her bow to the left, ran 
into the barge when the Express was backing, the Lamb striking the 
barge about the center of the Lamb ; and that the Lamb did not change 
her speed from the time she was first sighted until the collision oc- 
curred. He testifies, also, that the lights on the Express were properly 
displayed and in good shape, though the red light was not as bright 
as usual. He thinks before the whistîe blew the Lamb was going to 
the right of the Express, but then changed to the left, crossing the 
Express' bow and striking the starboard barge of the Express. This 
witness says he cannot state whether the Express was stopped or not, 
but that her headway was ohecked by reversing the engines. 

The tendency of the testimony from the La Fayette Lamb is quite 
différent. From this it appears that Thomas C. Withrow was at the 
time acting as pilot and lookout upon the Lamb; that, as he was 
crossing over from Argo island to Island No. 69, he heard a boat 
whistle; that he looked and discovered a boat coming towards the 
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Lamb in a form which he describes as an angle of some 45 degrees, 
headed ont from the shore towards the middle of the channel, about 
200 feet away from the Lamb, above and to the right of the Lamb. 
He Bdys that he saw but one very dim red light, and that they had 
no time to answer the signal; that he saw many other lights up the 
river, and one on a raft on the opposite aide ; and that he was looking 
at those lights, when the whistle hrst blew, to see whether they were 
xsoming or not. Says he had no warning of the Express before, she 
being under the shadow of the shore, and the night so dark he could 
not distinguish a boat unless there was a light to show it. He says 
there were no lights on the barges and but one on the Express; that 
when he heard the whistle he rang to reverse the angines ànd back; 
that the Lamb was straight up and down the river, going straight up ; 
and that the Express was lying crosswise and quartering nearly across 
west of the river; that the signal one whistle indicated to go to the 
right, but he could not bave done so, and that was why he stopped 
the boat and reversed her. He says they collided with him; that the 
starboard barge struck the Lamb midships on the starboard side; 
that the Express was from 200 to 300 feet from the east side out in 
the channel, off Island No. 69, at the time the collision occurred ; that 
the Lamb was to the left or west side of the channel, and clear out 
of the way, as far as he could get handily, and that if the Express 
had been headed properly she would not hâve strack the Lamb, and 
that there was ample room for the Express to bave passed ; that if 
the Express had given direction to the Lamb to take the left, the col- 
lision would bave been avoided. He says he did not see the barges 
at ail until after the collision, and that in the Lamb's position they 
should hâve seen both lights, but that he don't think the Express had 
any green light lit; that it was one-half minute from the time of the 
whistle to the collision. Says the Lamb did not change its course, 
and had no time to do so; that the Express was going out from tiie 
bank, perhaps endeavoring to take the right, according to the signal ; 
that the channel there was about 300 feet wide; and that a good chan- 
nel runs close to the bank of Island No. 69. He says the Lamb was 
not going towards the Express, but the Express was headed, as above 
stated, towards the Lamb. 

Frank Hufman, who was second engineer on the Lamb, was on 
watch at the time of the collision. Says they were within 200 feet when 
he heard the whistle ; that he went into the engiue-room, and the bell 
rang to stop and back, and that about the time the Lamb got to back- 
ing the boat hit; and it was not more than a minute from the time of 
the whistle to the collision. His testimony, and the other testimony 
from the Lamb, corroborâtes that of Capt. Wifchrow as to the position 
of the beats in the channel when the accident occurred. Says he could 
see no barges, but that the Express had two lights, both dim; but that 
there was none on the barges. He says if the bow of the Express had 
been straight down the river she would not hâve hit the Lamb ; that 
v.20,no.5— 21 
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the Lamb was going about seven miles an hour. The captain of the 
Lamb, L. B. Hauks, was in bed and got up when the collision hap- 
pened. 

The évidence is very conflicting; and allowing both beats and the 
barges to hâve been properly manned and lighted, it would be a mat- 
ter of great difficulty, from the testimony, to détermine on whieh aide 
the fault 18 shown to be, or whether it was not a casualty, without 
fault on either side. But I am inclined to think there are principles. 
of law that will détermine the case without deoiding upon the mère 
weight of conflicting évidence. If there were any fault on the part 
of the Lamb which should make her responsible for the sinking of 
the barge, I think it must be a want of vigilance in discovering the 
Express in time to hâve avoided a collision. I think, from ail the 
évidence, that the oÊBcers of the Lamb, as soon as the whistle of the 
Express was blown, did ail they reasonably could to avert the danger, 
and if there was any fault it was in not keeping a sufficient vigilant 
watch and lookout to discover any danger that might be approaching 
in time to avoid it. But the engineers, or one of them, was on watch, 
and the pilot, Withrow, who was at the steerage at the time, was also 
on the lookout from the pilot-house; but neither of them discovered 
the existence or proximity of the Express or barges until it was prob- 
ably too late to avoid a collision. Why did they not discover the 
Express and barges? It might be because they were not sufSciently 
attentive and vigilant in their respective stations, or it might be be- 
cause the Express, or the barges she had in tow, were not properly 
lighted, Ey rule 10 of the board of superintending inspectors, it is 
required that ail barges, when towed by steamers and navigated be- 
tween sunset and sunrise, shall hâve their signal lights, as required 
by law, placed in a suitable manner in the starboard bow of the star- 
board barge and in the port bow of the port barge, which lights shall 
not be less than 10 feet above the water. 

There is considérable doubt raised, even by the testimony from the 
Express, whether her own signal lights were in proper condition. I 
think the évidence as a whole shows that one of them, if they had 
two lights displayed, was very dim. But there is no claim that the 
law requiring a fixed light upon each barge was complied with. To 
send a man with a lantern upon a barge when danger has already 
become imminent, is no équivalent for having a iixed and permanent 
light at least 10 feet above the water. It was proved before the ex- 
aminer, by the libelant, against the objection of the défendant, that 
it was not the custom on the Mississippi river fco hâve a permanent 
light upon barges. But those whose duty it is to provide such lights 
for the benefit and safety of navigation cannot set up a custom in 
défiance of the plain requirements of the law, and if they do so they 
invite the law upon their own heads. And in case of a collision hap- 
pening under such circumstances, the burden is upon the party so 
failing to comply with the law to show that such failure did not causa 
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the damage. Waring v. Clarke, 5 How. 465; The Cherokee, 15 Fed, 
Eep. 119 ; The Oder, 13 Fed. Eep. 272. 

In this case the libelant bas not shown that bis failure to provide 
permanent lights upon the barges did not cause the accident, or that 
the collision would bave occurred if sucb lighta had been provided. 
On the contrary, it seems altogetber probable, from the testimony, 
that if lights had been displayed in proper place upon the two barges 
that the collision would not hâve happened. It is évident the law in 
this case is much more reasonable than the proved custom of disre- 
garding it. Thèse flat-boats, beavily loaded with stone, but two feet 
above the water, and projecting 25 or 30 feet abead of the steamer 
upon either side, out into the darkness of night, would seem to invite 
the very sort of danger which came in this case, and the need of hav- 
ing them well and sufficiently lighted, as the rule re(iuires, seems ob- 
vions. 

Libel dismissed, with costs. 



Thb George Hbaton. (Two Cases.) 

(District Court, O. MaryUnd. May 15, 1884.) 

Stowase— Damage to Cargo. 

The olaimants of the ship havin.!; proved a succession of severe storras, and 
having proved that the cargo was stowed with customary care and sliill by ex- 
perienced stevedores, héld, on the évidence, that the libelants had not sup- 
ported the onus of showing afflrmatively that by proper attention to the stow- 
ing the damage to the cargo raiglit hâve been avoided. 

In Admiralty. 

Cowen d Cross, for libelants. 

Stirling é Thomas, for respondents. 

MoEKis, J. This is a question of responsibility for a very considér- 
able damage to a cargo of steel-wire rods, which the libelants seek to 
charge upon the steam-ship George Heaton, on aecount of alleged nég- 
ligent stowage, and which the claimants of the steamer allège was 
solely caused by the force of the storms which the ship encountered on 
the voyage, and which they contend caused the damage, notwithstand- 
ing the goods were stowed in a careful and proper manner. The fact 
that the goods were damaged during the voyage is established, and the 
burden is upon the claimants of the steamer, in order to exculpate 
themselves, to prove the défense they bave set up. The ship took the 
steel-wire rods on board in good condition (except some fresh-water 
ruât) at Rotterdam, and sailed thence, as was the understanding, for 
Newcastle-on-the-Tyne, where she took on the balance of her cargo, 
and sailed thence to Baltimore, to which port the wire rods were con- 
signed. The cargo consisted in ail of 700 tons pig-iron, 221 tons of 
soda crystal and soda-ash, 33 tons of bags, about 4|- tons of sheop- 
wash, and 1,025 tons of steel-wire rods, in coils. The steel-wire roda 
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of libelants, whîch received the principal damage, -were stowed in thô 
bold, in the forward part of the ship, under hatches Nos. 1 and 2. 
There were 290 tons of wire in No. 1 lower hold, 340 tons in No. 2 
lower hold, and there were besides, under hatches 3 and 4, 120 tons 
stowed between-decks, and 275 tons in Nos. 3 and 4 lower hold. On 
top of the wire in Nos. 1 and 2 lower hclds there were placed deal 
boards, and on them was put a large quantity of pig-iron. In the 
forward between-decks there were placed 220 tons of soda-ash in 
casks, and forward of No. 1 hatch were 20 oil barrels filled with 
sheep-wash. Thèse 20 barrels of sheep-wash were placed apart from 
other cargo, 10 barrels being put on each side of a stationary iron 
partition running fore and aft, in the middle of the ship, from No. 1 
hatch to the forecastle bulk-head. During the voyage 10 of thèse 
barrels of sheep-wash, ail on one side, were broken up; and also about 
20 of the casks of soda-ash in the between-decks, next aft of the sheep- 
wash, broke loose and were destroyed. Thèse packages, breaking 
adrift, broke down the two ventilators and a sounding pipe which ran 
through this compartment into the hold, and the liqmd mass of sheep- 
wash, mixed with soda-ash, streamed down through the ventilator 
holes, and through the crevices of Nos. 1 and 2 hatches, to the pig-iron 
beneatb, and thence found its way down to the coils of steel-wire rods 
which were under the pig-iron. The sheep-wash, being an alkaline 
mixture, together with the soda-ash, greatly corroded the libelant's 
steel wire, and caused a most serions loss to them. 

The respondents, to show that the storms encountered by the ship 
caused the damage, hâve produced the ship's log, and the testimony 
of the ship's officers. From the log it appears that the vessel left 
Newcastle-on-the-Tyne, November 18, 1882, and, proceeding on her 
voyage by way of the north of Scotland and Pentland Firth, had va- 
riable weather until Friday, the 24th, which commenced with stormy 
winds and sea, with ship rolling heavily, and taking very heavy wa- 
ter on deck. Then the entries are : 

" At noon, strong gale and high sea; ship making very heavy weather. At 
2 p. M., strong gale and high sea; ship taking dreadful heavy seas over ail, 
flUing the decks fore and aft, and splitting tarpaulin on No. 2 hatch; 8 p. M., 
terrifie gale and high sea, attended with dreadful heavy hail squalls; ship 
rolling heavily, and shipping heavy seas over ail ; at midnight, heavy gale 
and high sea; heard the cargo adrift in the holds; impossible to take oiï the 
hatches to secure the same; brought ship's head to tlie sea and wind. Sat- 
urday, November 25th, at 1 a. m., took very heavy sea over ail, moving life- 
boats and flUing the deoks full, fore and aft; engine goiug dead slow; 2 a. 
M., terrifie gale; cargo rolling heavily in the hold; 4 A. m., ship making dread- 
ful weather; 8 a. m., improving weather; kept ship her course; at 2 p. m., 
took hatches ofE and found several casks stove and broke; crew employed se- 
curing cargo, and trimming ship upriglit, having a strong list to port." 

The weather was then moderate until Monday, November 27th, 
when a strong gale set in, with high sea, the ship taking large bodies 
of water on deck. "At 8 p. m. sudden change of wind, high cross-sea. 
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shiprollingdreadfully; heard cargo adrift in the hold ; impossible to 
take off the hatches; shipped very heavy sea forward, and sorely in- 
jured one man." There was another gale of a few hours on the 28th, 
but the remainder of the voyage was without incident. With regard 
to the severity of the storm, the captain testifies that it was as heavy 
weather as he had ever had on any passage, and that no reasonable 
précaution in stowage could hâve prevented the injury. 

The first ofScer testifies that after the first storm, on the 24th, he 
found several casks of the soda-ash in Nos. 1 and 2 hold had started 
adrift and broken up, and one of the stringers or wood planks against 
the sides of the ship had broken; and that after the second storm he 
found four or five casks of soda-ash and 10 of the barrels of sheep- 
wash broken up, and ail the ventilator pipes knocked away in Nos. 1 
and 2 between-decks, and also one or two casks of soda-ash broken 
up in the after-part of the ship ; and he gives it as his opinion that 
such was the weather and the straining of the ship that the cargo 
would hâve started no matter how well secured. He states that 
the soda-ash was placed fore and aft, in single tiers, except four or 
five casks which were placed athwart ship, on the hatches between- 
decks. This officer overlooked the stowing of the cargo, and déclares 
that proper dunnage was used, and that it was well stowed. The sec- 
ond ofËcer also testifies to the extrême severity of the storms. AU 
the cargo was stowed under the superintendence of an experienced 
stevedore named Chunside, and his subordinates were ail men of very 
great expérience in stowing and securing similar cargoes for Atlantic 
voyages. The testimony of the stevedores gives in détail the means 
adopted by them to secure the cargo, anJ they ail swear it was care- 
fully stoved in the manner whieh expérience had proved was suffi- 
cient and proper. There is also the testimony of a number of expert 
stevedores, who prove that the methods adopted for securing and the 
manner of placing the cargo were those approved and adopted by ail 
stevedores on the Tyne, and those which expérience has proved to be 
sufScient. Of course, ail this testimony of the ofBcers and stevedores 
is to be received with caution, as they are ail of them, in a measure, 
justifying their own acts after a loss has occurred, alleged to bave 
been caused by their want of skill and care ; but still, it is the only 
testimony which the claimants of the ship could, in any similar case, 
produce, and must bave its proper weight. 

There was scarcely any means of judging of the stowage when the 
vessel arrived. The cargo was then in disorder, and there had ob- 
vioualy been attempts to restow it on the voyage, and it was almost 
impossible to say whether or not it had been properly secured at the 
first. One of the libelants' witnesses, an experienced and careful 
marine surveyor, and formerly a master mariner, gave it as his de- 
cided opinion, that, from the small amount of wood which was on the 
decks, he was satisfied there had not been sufficient dunnage used. 
This would be an opinion of some weight if there were proven facts 
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to support it; but, except the fact that the goods were injured, and 
tliat the amount of wood appeared to this witness inBufficient for dun- 
nage, there is nothing derived i'rom observation of the cargo on its 
arrivai which directly supports the charge that the cargo was not 
sufïïciently secured, and an inference drawn from such insufScient 
data would, of itself, hardly rebut the presumption that experienced 
stevedores had done their duty. 

It is urged that muoh weight is not to be given to testimony with 
regard to the severity of the gales, because, after ail, the steamer made 
an average voyage, being 17 to 18 days from Newcastle to Baltimore, 
and suÊfered no damage herself. But it is to be considered that the 
ship was a new iron steamer, — only a few months launched, — 225 
feet long, 1,428 tons English measurement, 37 feet beam, and 24 feet 
6 inches depth of hold; and certainly such a steamer might be ex- 
pected to ride out almost any storm without sustaining injury. It is 
true, on such a northerly passage in November and December severe 
weather may be expected as one of the probable incidents of a voyage, 
and more care is to be used in stowing cargo than on smoother seas, 
but it does not seem to me that because the storm, although of great 
severity, cannot be said to be extraordinary, in the sensé that it is 
out of the ordinary course of nature and but seldom occurs, weare to 
hold that it is no excuse for the shifting of a crfrgo. It cannot be 
predicated, with any reasonable certainty, just what character of 
straining a cargo, stowed in the customary and proper manner, will 
withstand. As is the case with seaworthy wooden vessels, which 
sometimes spring a leak in a rough cross-sea when they hâve stood 
the strain of most violent gales, I think it may be quite possible that 
one cargo stowed with ail reasonable and customary caution may get 
adrift, when another, stowed with like précaution, will come safely 
through the stress of the same storm. AU that can be demanded of 
the ship-owner is reasonable and customary skill, and where it is 
shown that the injury was sustained during a severe stress of weather, 
and was the resuit of it, and there is also affirmative proof of the 
proper care in stowage, the shipper must sustain the onus of showing, 
by affirmative proof, that, by proper attention, the damage might hâve 
been avoided. The Titania, 19 Fbd. Eep. 101. 

The quotation from Lord Cnief Justice Denman's charge in Muddle 
V. Stride, 9 Car. & P. 380, given with approval in Clark v. Barnwell, 
12 How. 28"1, is quite applicable to this case: 

"If, on the vvhole, it be left in doubt what the cause of tlie injury was, or if 
it may as well be attributaDle to périls of the sea as to négligence, the plain- 
tiff cannot recover. * * * That the jury were clearly to see that the de- 
fendants were guilty of négligence, before they could flnd a verdict against 
them." 

It has been urged that it was a fault to hâve placed the sheep-wash 
— a liquid which, if it escaped from the barrels, was likely to cause 
damage — in the bow of the ship, although separate and somewhat 
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apart from any other cargo, and properly secured and dimnaged, be- 
cause what did happen was very likely to happen; namely, that, 
being on an elevated part of the deck, if it escaped it "wonld run back 
and flow over other articles. As to the proper placing of Buch bar- 
rels in such a cargo, there is no sufBcient testimony produced to ré- 
fute the statements of the stevedores that it was a customary and 
proper place to put it. It could not be placed under articles of 
weight, and, wherever placed, if it escaped it was likely to spread. 
As it was, the damage would not bave been considérable but for the 
fact that the shifting of the casks of soda-ash broke down the venti- 
lators, and the rolling of the ship caused it to flow over the combings 
of the between-deck hatches, which were 8 to 10 inches in height. 

I hâve spoken principally of the damage to that part of the libel- 
ants' wire which was in the forepart of the ship. That which was 
under Nos. 3 and 4 hatches must bave been but slightly injured ; it 
did not corne in contact with the sheep-wash, and was only damaged 
slightly by a small quantity of soda-ash which got on it from the one 
or two broken casks of soda-ash which broke in that part of the ship 
during the storms. 

On the whole testimony, I think the libel must be dismissed. 



The E. a. Paokee. 

(District Court. 8. D. New York. May 8, 1884.) 

1. Collision— Local Btatuteb— Proximate Cause. 

Where both ateam-tugs were navigating in violation of local statutes, but 
there was plenty of time and space to avoid each other, the hreach of the stat- 
uts was held immaterial, as not a fault proximately contributing to the collis- 
ion. 

2. Samk — RouNDiKG Battbkt — Usage. 

Where a tug with a tow is rounding the Battery within the eddy, and within 
300 or 400 feet of the shore, another tug with a tow upon a hawser, coming 
down and crossing with the ebb-tide, has no right to cross the bow of the for- 
mer in order to run between lier and the New Tork shore, both from the in- 
hérent danger of such a maneuver, and the established usage of boatmen to 
the contrary iu rounding the Battery. 
8. Bamb — Case Stated. 

Where the tug E. A. P., with a tow lashed upon her port side. was rounding 
the Battery and going up the East river, the tide being strong ebb, and she was 
proceeding in the eddy, about 300 or 400 feet oiï the barge oiflce, when the tug 
W., with the barge A. in tow upon a hawser of 20 fathoms, was seen coming 
down and aoroes the East river from the direction of Roberts' slores, about 
600 or 600 yards distant, and the E. A. P., being héaded somewhat towards 
the New York shore, gave two whistles and put her helm to starboard, and 
the W. ported her helm and gave a strong sheer also towards the New York 
shore, in order to run inside the E. A. P., and the latter then stopped and 
backed, but the W., keeping on at full speed, crossed the bows of the E. A. 
P., but brought her barge into collision with the latter's tow, and the évi- 
dence being exceedingly conflicting as to the relative positions and bearings of 
the two tùgs when lîrst seen, held, that the W., when first seen, was on the 
E. A. P. 's starboard hand, about one-third the distance to the Brooklyn shore, 
and much further out in the stream than the E. A. P.; that the latter, befor» 
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the W.'s slieer to slarboard, was nearly directly ahead of the W.; that, under 
the peculiar clrcumstances of navigation about tlie Battery, the exceptions it. 
the inspector's rules, as ■well as under statutory rule 24, and the established 
local usage of boatmen, it was the duty of the W. to pass outside of the E. A. 
P. in accordance with the two whistles of the latter; that she had no right to 
cross the E. A. P.'s course near the shore ; and that the latter was without fault 
and the W. solely responsible for the collision. 

In Admiralty. 

Benedict, Taft é Benedict, for libelants. 

E. D. McCarthy, for claimants. 

Bkown, J. The libel in this case was filed to recover damages for 
the losB of the barge Atlanta, which was sunk in a collision with a 
boat in tow of the E. A. Packer, upon her port side, at about 4 
o'clock in the afternoon of October 25, 1880, off pier 1 or 2, in the 
East river. The Atlanta had been lying at Eoberts' stores, three 
piers above the Wall-street ferry on the Brooklyn side. She was 
taken in tow by the steam-tug Wolverton, on a iiawser of about 2o 
fathoms, and was bound up the North river. The tide was abovit 
half ebb, and strong. The Wolverton, after hauling the Atlanta away 
from the dock at Eoberts' stores, and getting straightened down the 
East river, was put upon a course heading down and somewhat 
across the East river, towards a point a little below Communipaw. on 
the Jersey side, and so asto clear pier 1, according to the testimony 
of Schultz, her piiot, by about 600 feet, and the battery by about 700 
feet. Schultz further testifies that this course was kept unchanged 
until he heard two whistles from the Packer, when he put bis helm 
hard a-port, and changed his course some four or five points, heading 
irL,towards the New York shore. The Packer was aiso headed some- 
what towards the same shore. The Wolverton crossed the bows of the 
Packer, clearing her by some 12 or 15 feet; but the Atlanta, which 
was about 100 feet astern, was struek just forward of amid-ships on 
her port side by the tow of the Packer, and speedily sank. Upon a 
libel filed in the district court of the Eastern district of Pennsylvania 
against the Wolverton by the master of the Packer's tow, to recover 
her damages arising out of this collision, it was contended, on the 
part of the Wolverton, that the two tugs approached each other port 
to port; that is to say, that the Packer was outside, and further off 
from the New York shore than the Wolverton, and that the two were 
upon courses which, if kept, would hâve cleared each other by the 
Packer's going astern of the Wolverton. The libel in that case was 
dismissed on the ground, as I understand, that this theory of approach 
was not disproved. The Wolverton, 13 Fed. Eep. 44. By the un- 
deniable weight of évidence in this case that theory is untenable, 
and is proved to be untrue. Of ail the witnesses on both sides, Capt. 
Schultz alone maintains it. It is clearly inconsistent with the situ- 
ation as indubitably established by other proof, and is substantially 
abàndoned by the libelants' counsel. 

Eor the claimants, it is contended that the two tugs, at the time 
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■when they were first seen to each other and when the first signal of 
two whistles was given by the Packer, were approaching each other 
starboard to starboard; that is, that the Packer was heading up tlie 
East river in the eddy ofï the barge ofiËce, and then being within 200 
to 400 feet of the New York shore, while the Wolverton was much 
further ont in the river, headed somewhat quartering across the river, 
but still downwards and outside of the Packer. The libelants' coun- 
sel, though net denying that the weight of évidence shows that the 
Packer had the Wolverton on her own starboard bow, still contends 
that the Wolverton had the Packer on her port bow, and that the 
Wolverton had, therefore, the right of way, and that the Packer was 
bound to keep out of the way. The testimony on this point is more 
than usually embarrassing ; not merely froni the contradiction be- 
tween différent witnesses, but from the inconsisteucies, contradictions, 
and corrections by several of the most important witnesses on each 
side, in their own testimony. It would not be profitable to point 
thèse out in détail; both counsel hâve sufficiently commented upon 
them. Almost any theory of the case can be maintained by taking 
detached portions of the testimony. I shall state only some of the 
points which I think best established. 

1. Both the tugs were navigating in violation of the statutes of 
this state in passing so near to the Battery; but as they were visible 
to each other in ample season to avoid the collision, and as there 
was plenty of room for them to avoid each other where they were, the 
violation of the statute is not deemed a proximate cause of the acci- 
dent, and is therefore regarded as immaterial. The Maryland, 19 
Fed. Eep. 551, 556; The Fanita,S Ben. 11. 

2. The collision took place between piers 1 and 2, and probably 
not over 300 feet ofï from the latter. 

3. The Packer, with a heavy tow on her port side, had corne down 
the North river, and rounded within 300 or 400 feet of the Battery, 
and probably less than that distance, according to the prevailing cus- 
tom of boatmen, in order to avail herself of the eddy there ; intend- 
ing to pass through this eddy, and to keep close in by the piers be- 
yond. She passed the barge office, probably within 400 feet of it, 
nnder a starboard wheel, so as to keep along by the piers, and so as 
to draw nearer to the longer piers beyond. She was moving slowly, 
at the rate of not more than a couple of miles per hour by land ; while 
the Wolverton, with a strong ebb-tide, was moving by land at about 
the rate of eight miles per hour. The two tugs were seen by each 
other, according to the testimony of the pilots of each, when about 
400 or 500 yards apart. Before the collision the Packer's engines 
were reversed; and, at the time of the collision, she was not probably 
making any headway. The distance of 400 or 500 yards between 
the two, when first seen, would be passed over in about a minute and 
a half. During that time the Packer, considering her slow motion 
and the backing of her engines, during the latter part of this inter- 
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val, could scarcely hâve made more than about 300 feet progress ; 
and this agrées with her évidence as to the place from which she first 
saw the Wolverton, viz., off the barge ofSce. The Wolverton did not 
back at ail, but kept on at full speed; and she muât bave gone, dur- 
ing the same time, from 900 to 1,200 feet. 

4. In reaching the point of collision from the place where she first 
saw the Wolverton, it is clear that the Packer could not hâve much 
shortened her distance from the New York shore ; both because she 
could not hâve gone much over 300 feet altogether during the inter- 
val, and because, in the edge of the slack water, where she then was, 
the slight ebb-tide against her operated to lessen the effect of her 
starboard wheel. The libelants' counsel contends, even, that through 
this effect of the ebb-tide she was actually headed outwards and away 
from the shore. This does not accord with the évidence, and does 
not seem to me probable; several of the libelants' own witnesses tes- 
tified to the Packer's heading in somewhat towards the New York 
shore. At most, however, the Packer, in passing over some 300 feet, 
could bave neared the New York shore but little, although, in ap- 
proaching pier 2, she would corne much nearer to it than to pier 1, 
as pier 2 projects about 75 or 100 feet further out into the water. 

5. On the other hand, it is certain, from the testimony of the wit- 
nesses on both sides, that the Wolverton, when the Packer was first 
seen, about 400 or 500 yards distant, must bave been far out in the 
East river, at least one-third of the distance to the Brooklyn shore, 
and in the full sweep of the ebb-tide. That distance back from the 
place of collision would place her there. 

6. The Wolverton's course, as given by her pilot and wheelsman, 
would carry her outside of the Packer's line of approach, making 
them starboard to starboard when first seen. Considering the gross 
error of the pilot, Schultz, in testifying that the Packer, when first 
seen, was further out in the river than the Wolverton, that the tugs 
approached port to port, and that the Packer seemed to hâve corne 
from the vieinity of Bedloe's ieland, and not around the Battery, I at- 
tach little weight to his évidence on thèse disputed points. It is not 
impossible that in his testimony he bas confounded the situation of 
the Packer with that of another tug outside of her ; that it was not 
the Packer which he saw 400 or 500 yards distant, but the other tug 
more in the direction of Bedloe's island; and that he did not see the 
Packer till afterwards, when she was much nearer to him. But there 
is no reason to discrédit his testimony as to the course which he took 
and kept up to the time of his "rank sheer, " after the Packer's whistles. 
That course, he says, was headed for "a little below Communipaw," 
after straightening down the river from Boberts' stores. From that 
point, after straightening down the river, the course testified to so 
as to "clear the Battery by some 700 feet" would bave brought the 
Packer upon the Wolverton's starboard bow, unless the Packer were 
more than 500 feet ofiP from the barge office, which was not the case, as 
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the place of collision proves. The Wolverton reached the place of col- 
lision only after a sheer of four to five points. She passed the Pack- 
er's tow only about 20 feet olï, and I regard it as in the highest de- 
gree improbable, therefore, when the Packer was first seen, or onght 
to bave been seen, i. e., before the Wolverton ported, that the Packer 
was to any appréciable extent on the Wolverton's port bow. She 
must hâve been either on the Wolverton's starboard bow or nearly 
ahead, as several of the witnesses testify. Schultz's testimony, that 
the Packer was at no time on his starboard bow, cannot be true. If 
he ported to go to the right of the other tug above referred to before 
seeing the Packer, that wonld explain some of his testimony, though 
it would introduce other contradictions. 

î. Much of the contradiction in the testimony may be explained 
by the différent times at which the observations of the witnesses may 
hâve been made. There is no question that after the Wolverton 
made her sheer towards the New York shore, she had the Packer 
upon her own port bow. Several of the witnesses who testified, in- 
cluding the wheelsman of the Wolverton and of the Atlanta, did not 
see the Packer until after this sheer was made. Their évidence on 
this point is therefore irrelevant. I do not mean to say that ail of 
the évidence on the part of the libelants can be harmonized in this 
way ; plainly it cannot be. 

8. The cause of the collision, in my judgment, was the détermina- 
tion of Capt. Schultz, of the Wolverton, to run intotbe eddy ahead of 
the Packer, and befcween her and the New York shore, instead of 
keeping his former course and passing outside of and astern of the 
Packer, as that course would hâve carried him, had the Packer been 
allowed to keepon under her starboard wheel. The testimony of the 
libelants' witnesses, as to having the Packer two or three points on 
their port bow, is, I think, founded upon the picture in their minds 
of the situation after it became noticeable and dangerous, through 
the sheer given by the Wolverton in order to get into the eddy across 
the Packer's bows. 

9. Assuming that the Wolverton had the Packer either directly 
ahead, or even a little on her own port bow, before she ported her 
wheel, I am of opinion that, under the peculiar circumstances of nav- 
igation around the Battery, the pilot of the Wolverton had no right 
to attempt to go inside the Packer as he did, or to change her course 
to starboard ; and that the Packer, being in the slack water when first 
seen, and near to the shore, far inside of the Wolverton, had a right 
to retain that position as respects the Wolverton, and properly kept 
to port under a starboard wheel, with a signal of two whistles ; and 
that her subséquent conduct was without fault. The Wolverton, in 
Crossing the river and attempting to run across the tide into the eddy 
between the Packer and the New York shore, would necessarily cause 
her tow, astern on a hawser, to swing round outwards with the tide, 
and présent a longer front to boats corning in the opposite direction. 
Such a maneuver would evidently be very hazardoua to her towj ren- 
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dering it diffieult, if not impossible, for the Packer to escape her. 
The Packer might, it is true, on first seeing the Wolverton, hâve gone 
right out from the eddy into the East river tide, and thus hâve got 
round the Atlanta; but the tide, in that case, would hâve swept her 
round and far astern of her course. The custom of navigation about 
the Battery has determined against any such unnecessary and unrea- 
sonable navigation as that, on the part of a tug which is already 
in the eddy, going eastward near the shore. The évidence shows 
clea^rly, in my judgment, that the prevailing custom in navigating 
around the Battery on the ebb-tide, where a tug and tow are going 
eastward in the slack water near the barge office, and anotber tug, with 
a tow on a hawser, is coming down the East river and bound up the 
North river, but much further out in the stream, requires the latter 
to keep off from the former, and not to attempt to run between the 
former and the shore, in order to get into the eddy, but to go outside 
and astern of the other tug. The libelants' witnesses do say that it 
is customary for tugs going eitherway to hug the shore; but none of 
them assert that, in the situation of the two tugs, as above described, 
and as I hâve found it, the Wolverton could properly endeavor to run 
in near shore as she did; while several of them, and ail of the re- 
epondents' witnesses, justify the Packer in her course under the sit- 
uation described. This usage is founded upon the manifest con- 
sidérations of prudence and convenîence above stated. This usage 
must bave been known to the pilot of the Wolverton. The statute did 
not entitle him to run towards the shore inside of the Packer as he 
did, but forbade it; and the settled usage, as well as the most obvi- 
ons prudence, also forbade it. The pilot of the Packer, being al- 
ready very near the shore when the Wolverton was sighted, had a 
right to rely upon the Wolverton's observing this usage, under the pe- 
culiarities of navigation around the Battery. Being near the shore, 
it was bis duty to keep there, and to navigate precisely as he did; giv- 
ing, as he did give, the appropriate signais of two whistles. The ordi- 
nary rules of navigation do not apply to such a case; it falls witbin 
statute rule 24, and the exceptions to the inspectors' rules, (page 38,) 
which for good reason permit going to the left, and require the other 
vessel to navigate aceordingly. The circumstances hère did furnish 
good reason for going to the left, and justified the Packer's course. 
The pilot of the Wolverton knew it, or ought to hâve known it; and 
he was bound to accept, without hésitation, the first signal of two 
whistles given by the Packer in time, and to pass to the left, which 
the resuit shows he could easily bave done. In fact, the testimony 
of Schultz himself, and the ground upon which he justifies bis con- 
duct, serve to confirm the view above taken. He does not claim that 
he would be justified in running between the Packer and the shore 
if the Packer were already near the shore, in the eddy, and heading 
towards the piers ; and that is the situation as I find it. His défense 
is upon the ground that the Packer was, in reality, further out in the 
stream than the Wolverton, and that the two were approaching port 
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to port; and that is the claim in the libel; a wholly différent situa- 
tion, which, as I find, the évidence in this case disproves. 

10. Nor can I doubt that had the Wolverton merely kept her own 
course without change the collision would bave been avoided. The 
Atlanta was struek after she had ported her helm and passed some 
distance on that course. This alone, I think, shows that had the Wol- 
verton and Atlanta kept their previous courses, and allowed the Packer 
to keep on to port, they would hâve gone clear to the left. The 
Packer, in giving two whistles and keeping to the left, had the right 
to assume that the Wolverton would at least keep her course, and not 
sheer to the right; but by the Wolverton's porting the Packer was 
compelled to stop, and the collision was thus brought about. Though 
the Packer was navigating where she had not by statute any right to 
be, still this, as I hâve said, in no way contributed to the collision. 
The positions of both tugs were perfectly well known to each other in 
ample season to avoid any collision. The Packer, being near the 
shore, was navigated according to the prevailing usage, and without 
any fault that I can perceive. Being near the shore, usage and com- 
mon prudence required her to keep there, as respects the Wolverton, 
which was far out in the stream ; while the latter was bound by the 
same usage and prudence to pass outside, without référence to her 
particular heading in crossing and coming down the river. The col- 
lision was, in my judgment, solely the fault of the Wolverton, in per- 
sisting in an unauthorized and dangerous attempt, which the Packer 
could not hâve anticipated, to run into the eddy between the Packer 
and the shore. When this was seen to be pertinaciously adhered to 
on the Wolverton's part, the Packer gave way and endeavored to 
avoid the collision ; but without avail. As I cannot find any fault on 
her part, the libel must be dismissed, with costs. 



The Sam Rotak. 
{District Court, S. D. New York. April 21, 1884.) 

1. Collision— East Kiter— Tcg and Tow. 

A tug, with a tow on a hawser, in the East river, is bound to keep out of the 
way of a schooner close-hauled. 

2. Samjs— Case Stated. 

The schooner C. waa sailing close-hauled up the East river, below Corlear's 
Hook, about 200 feet oiî the Kew York shore, heading to Grand street, Will- 
iamsburgh; and the steam-tug R., having the schooner K. in tow, on a hawser 
240 feet long, came down the river from above, and passed between the C. and 
the New York shore, clearing the C. by about 50 or 75 feet, but the K. and C. 
came into collision. Held, that the tug was in fault for needlessly attempting 
to pass between the schooner C. and the shore, there being no obstructions 
toward the middle of the river, where she might hâve gone, and where tho 
statutes required her to keep. 

In Admiralty. Collision. 
Lester W. Clark, for libelant. 
Goodrich, Deady é Platt, for the Eotan. 
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Bbown, J. On the tenth day of December, 1881, tlie libelant's 
schooner Commercé was sunk through a collision with the schooner 
Kirk, in tow of the Eotan, in the East river, about 200 feet off the 
point of the Corlear's Hook. The Commerce was bound up the East 
river, the wind being uorfch, and the tide the last of the flood, and 
Black. She was sailing close-hauled, on her port tack, heading about 
N. E. by E., and so as to make the Grand-street ferry on the Brook- 
lyn shore, and her course remained unchanged. The Eotan, with the 
Kirk, a three-masted schooner, in tow upon a hawser about 240 feet 
long, was bound down the river. The Eotan, with her tow, had passed 
on the easterly side of the Tenth-street buoy, and came down about 
the middle of the river ; and when she approached the Grand-street 
ferry had veered to the right, so as to pass Corlear's Hook close to 
the westerly shore, in accordance with the prevailing practice of boat- 
men. The captains of the Commerce and Eotan testify that they 
saw eaeh other when from a quarter to half a mile distant. On the 
part of the Eotan it is claimed that she could not properly keep to 
the leeward of the Commerce, but rightly passed to the extrême right- 
hand side of the river close to the Hook; that the Eotan cleared the 
Commerce at least 100 feet in passing her; and that the Kirk, which 
was a littie nearer the shore, would aiso hâve easily gone clear, had 
not the Commerce, as claimants' witnesses allège, made a strong sheer 
to port and run directly into the Kirk neaily at right angles; which, 
as they allège, was the sole cause of the collision. The iibelant dé- 
nies any such sheer, and allèges that bis wheel was put to port so as to 
go to starboard, and that the Commerce did fall ofï about half a point, 
and struck the Kirk a glancing blow on the port side of the Commerce. 
The captain of the Commerce was at the wheel, and three other men 
were forward; ail of whom were occupied, so that there was no proper 
lookout. One of the three was killed by the collision; the Commerce 
sank almost immediately, and her captain was rescued from the mast- 
head. 

The case lias been tried mainly upon the question whether there 
was any such luff by the Commerce as the claimants' witnesses teS- 
tify to. But, in my judgment, that point does not whoUy dispose of 
the liabilities of the respective parties. The défendants hâve much the 
greater number of witnesses from the Eotan and the Kirk, who tes- 
tify to such luffing; the Iibelant bas but two witnesses to contradict 
it. Notwithstanding the greater number of witnesses who testify to 
such a luff by gênerai statements, I am not satisfied of the correctness 
of thèse witnesses in this particular. 

(1) It is in the highest degree improbable. The luff alleged is a luff 
of about four points, The Commerce, without doubt, was previously 
heading somewhat inshore, so as to pass the point of the hook and 
clear it by about 200 feet. A lufif of four points would bave carried her 
directly inshore, and would bave been without any conceivable reason. 

(2) The Commerce was already sailing close upon the wind, and 
such a luff as alleged would not only hâve put her in stays, but hâve 
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rendered her, so near to the shore at that point, unmanageable. Some 
of the défendants' ■witnesses say that her sails were shaking when she 
struok the Kirk ; others say that her sails were f ull. This disagree- 
ment is important; if her sails were f ull, the wind was sueh that there 
could not possibly bave been such a luff as alleged. 

(3) The luff alleged could not bave been accomplished within the 
spaee assigned for it, It is not claimed by the défendants that she 
began to luff until she was abreast of the Eotan. The Kirk was only 
240 feet astern of the Eotan, ajid they were going at from six to eight 
knots an hour; the Commerce about two to three. The distance be- 
tween them would, therefore, hâve been passed over in from 15 to 20 
seconds. No hiff of any importance could bave been accomplished 
in that time, for the Commerce was heavily loaded and proceeding 
slowly. 

(4) AU the witnesses who testified to this luff testify that the col- 
lision was a little belowthe point of the hook; that is, after the Eotan 
and her tow had rounded the tum to the southward. While they 
were making this turn, the Commerce, although preserving her own 
course unchanged, would seem to be coming more quartering upon 
the Kirk; and the change in the Kirk's own position and heading, I 
hâve no doubt, has been largely ascribed, through a natural mistake, 
to a supposed luff of the Commerce, which would produce the same 
relative change had the Kirk kept a straight course. 

(6) The testimony of the captain of the G-arlio, who, being astern of 
the Commerce, testified to seeing her starboard her wheel, may easily 
bave arisen from the fact that the Commerce used a "traveling wheel," 
which was in fact turned to starboard, as the master testifies, in order 
to put the helm to port. 

(6) Ail thèse varions considérations lead me to adhère to the usual 
rule which gives greater ci-edit to the statements of those on board a 
vessel, as to her own movements and maneuvers, than to the testi- 
mony of those on other vessels in motion. 

The Kirk had her sails set ; and it would seem that the captain of 
the Commerce did not observe the hawser of the Eotan, and supposed 
that the Kirk was coming down by herself and not in tow. But this 
does not affect the improbability of his making such a luff as to run 
into her. At the time the luff is alleged to hâve been made, the Kirk 
was clearly nearer the shore than the Commerce. Eejecting, there- 
fore, the theory of the Commerce's luffing as the cause of the collision, 
it seems clear to me, from the other testimony, that both were in fault. 

1. The Eotan was bound by statute to keep as near as may be to 
the middle of the river. She did so, in this case, until she neared 
Gorlear's Hook, when she drew rapidly over to the northerly shore in 
order to get the benefit of the slack water there; and, in doing so, she 
crossed the course of the Commerce, as the captain of the latter rightly 
States. It is possible that the Commerce was not observed by the 
captain of the Eotan until be had already got so far towards the New 
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York ahore that the Commerce was no longer on hîs starboard bow, 
as she must hâve been previously. Whether seen or net, the Com- 
merce might hâve been seen ; and she was navigating according to 
her légal right. The Eotan, in violating the statute which required 
her to keep near the middle of the river, — where there were in f act 
no obstructions, — and in hugging the New York shore at Gorlear's 
Hook and attempting to pass inside of the Commerce in a spaee not 
over a couple of hundred feet wide, necessarily did so at her own risk 
of being held responsible in case of accident. Had there been plenty 
of room to pass inside safely, and had the accident been caused solely 
by an tmjustifiable change of course by the Commerce, the Rotan 
would not bave been held liable for this violation of the statute. The. 
Maryland, 19 Fed. Rep. 551, 556. But I am not satisfied that there 
was such abundant space, or that the collision was brought about by 
such a luff as allégea. Nor is the fact that the Eotan herself passed 
clear, suffieient évidence that there was room for the Kirk, which was 
in tow on a hawser, to pass safely also. The Rotan passed the Com- 
merce at a distance variously estimated at from 50 to 100 feet only; 
but the course of the Commerce was then beaded about a point and 
a half towards the shore; and, in my judgment, it was the keeping of 
her previous course, and not any luflf, which brought her in contact 
with the Kirk before the latter got past. The nearness of the Com- 
merce to the shore, and her course somewhat headed towards it, made 
the experiment of the Eotan, in passing inside of her, clearly haz- 
ardous and injustifiable. There was nothing in the way to prevent the 
Rotan's passing along the middle of the river, whei-e the law required 
her to go; and the Eotan must therefore be held in fault. 

2. The Commerce, on the other hand, cannot be acquitted of blâme. 
She had no proper lookout, because the men forward were busily en- 
gaged in other work. The eaptain at the wheel could not see prop- 
erly. He did observe, as he testifies, that the Eotan was crossing bis 
bows to go inside of him, Had a proper lookout been kept, it would 
bave been seen that the Kirk was in tow of the Rotan; and when the 
Eotan, with such a tow, was going inside under such circumstanees, 
it was the duty of the Commerce at once to port her wheel in order to 
avoid the évident danger of collision which the faulty maneuver of the 
Eotan involved. Had the wheel been ported in time, when this course 
af the Eotan and her tow should and would hâve been seen by a proper 
lookout, I cannot doubt that the collision would hâve been avoided. 
The eaptain ported, but too late, because there was no lookout to ob- 
serve the Kirk in time. The fault of the Rotan in going inside does 
not relieve the Commerce in this respect. The Maria Martin, 12 Wall. 
31; The Pegasus, 19 Fed. Ekp. 46; The B éC,18 Fed. Eej. 543; 
The Vim, 12 Fed. Eep. 906. 

The libelantis entitled to a decree for half his damages, with costs. 
If the parties do not agrée, a référence may be taken to compute the 
amount. 



KING V. SHEPHEBD. 337 

KiNO and others v. Shbpherd and others. 

[Oireuit Court, N. D. lowa, B. B. April Term, 1884.) 

Remotal op Cadsb to Fédéral Court apïbb Judqmbnt Given in State Court. 
Af ter judgment against défendant in a state court, plaintifE cannot hâve a re- 
moval of his cause to a fédéral court as against parties who bave filed their pé- 
tition of intervention. 

Motion to Eemand Cause. 

F, C. Platt and Henderson, Hurd de Daniels, for plaintiffs. 

Gihson é Dawson and Rohinson, Powers & Lacy, for intervenors. 

Shiras, J. The plaintiffs, Henry W. King & Co., filed a pétition 
in the name of the copartnership, in the circuit court of Bremer 
county, lowa, against A. Shepherd, upon whom personal service of 
the original notice was duly made, returnable to the February term, 
1884, of that court. The action was aided by a writ of attaehment 
against the property of the défendant Shepherd, which was levied 
upon certain goods and merchandise, and under which notices of gar- 
nishment were served upon the Bremer County Bank, the Bank of 
Waverly, A. Kretshmeier, and A. Coddington. On the fourth day of 
February, 1884, Charles Shepherd, the Bank of Waverly, and A. 
Kretshmeier, by leave of the circuit court, filed their several pétitions 
of intervention, wherein they set forth that by virtue of several chat- 
tel mortgages duly executed to them by the défendant A. Shepherd, 
a lien in their favor was created upon the goods seized under the at- 
taehment as s-^rinrity for debts due them from the défendant A. Shep- 
herd; that, a8 a -unst their rights as mortgagees, the levy of the at- 
taehment was wiongful; and praying that the court make such order 
as may be necessary to protect their rights ; that said property be dis- 
charged from the levy of the attaehment, and be appropriated to the 
payment of the mortgage claims due to the intervenors; and that they 
recover costs. On the eighth day of February, 1884, the plaintiffs 
filed answers to the several pétitions of intervention, denying the rights 
set up under the chattel mortgages. The défendant Shepherd faiied 
to appear on the return-day of the notice, and default M'as entered 
against him on the eighth day of February, 1884, but no judgment 
was entered on the cause of action. On the same day, to-wit, Feb- 
ruary 8th, a pétition for the removal of the cause iuto the fédéral 
court was filed on behalf of plaintiffs, and on the first day of March 
the court granted the application, and ordered the removal of the en- 
tire cause, including the case against the défendant, the garnishees, 
and the intervenors. The record having been duly filed in this court, 
the intervenors move at this term to remand the cause to the state 
court. 

In support of this motion, it is urged, in the first instance, that the 
questions at issue between the plaintiffs and the intervenors are 
v.20,no.6— 22 
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simply auxiliary to the main cause, and do not themselves constitute 
a controversy that odn be removed from the state to the fédéral court ; 
and that the interventions were filed under the provisions of section 
3016 of the Code of lowa; and that the questions raised thereby are 
to be disposed of in a summary way in connection with the orig- 
inal action between plaintiffs and défendant. It will be noticed that 
the défendant, garnishees, and intervenors are ail citizens of lowa, 
and plaintiffs are citizens of Illinois. Had the application for the 
removal of the cause been filed before default was entered against the 
défendant, no reason exists why the entire case could not hâve been 
removed. The entry of default, however, it is claimed, terminated 
the right of removal so far as the main cause is concerned. 

In Keith v. Levi, 1 McCrary, 343, S. G. 2 Ped. Eep. 743, it was 
ruled that if a défendant filed a stipulation in the state court admit- 
ing the claim sned on, the cause could not, as between the plaintiff 
and défendant, be removed to the fédéral court. Granting that the 
same resuit foUows from a default entered upon a failure to appear 
or answer, the question then arises whether the issues between the 
plaintiffs and intervenors are removable to this court, and, if so, 
whether the entire cause is thereby removable. 

In Keith v. Levi the défendant, under the Missouri statute, filed a 
plea in abatement, denying the faets upon which a writ of attach- 
ment had been issued, and the court held, notwithstanding the ad- 
mission of the main cause of action, tbat the issue presented by the 
plea in abatement might be removed, provided it was shown that the 
requisite amount was involved. 

In Buford v. Strother, 3 McCrary, 253, S. C. 10 Fed. Eep. 406, 
and Poole v. Thatckerdeft, 19 Fed. Eep. 49, it is ruled that a pro- 
ceeding in garnishment is merely auxiliary to the original action, and 
when the latter cannot be removed, the former cannot be. In both 
thèse cases judgment had been entered up in the state court against 
the défendants, and the garnishee proceedings were supplemental 
thereto. 

In Bank v. Turnbull, 16 Wall. 190, it was held that where a pro- 
ceeding in a state court is merely incidentai, and auxiliary to an orig- 
inal action in that court, it cannot be removed to the fédéral court 
under the act of 1867. In this case it appeared that the First Na- 
tional Bank of Alexandria bad obtained a judgment in the state court 
against one Abijah Thomas, upon which exécution had been issued 
and levied upon certain cotton. Turnbull & Co. asserted a claim 
thereto as owners, and gave bond, as required by the statutes of Vir- 
ginia; and under the provisions of the statutes in question the state 
court ordered an issue to be tried before a jury to détermine the right 
to the property levied on. Thereupon Turnbull & Co. filed a pétition 
for the removal of the cause. The suprême court held that the pro- 
ceeding was auxiliary and incidentai to the original suit, and there- 
fore not removable; reaching this. conclusion upon the ground that 
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the proceeding was under the state statute, and neoessarily brought 
in the court which rendered the original judgment, and was, in fact, a 
proceeding to enable the state court to détermine whetber its process 
had been misapplied. 

The rule thus laid down by the suprême court is adverse to the right 
of removal on the part of the intervenors in the présent cause, for 
the object and purpose of the intervention is exactly the same as that 
sought to be accomplished by the intervenors in the case decided by 
the suprême court. If, therefore, neither the intervenors nor gar- 
nishees could remove the case, it is not properly in the fédéral court 
unless the right of removal existed as against the défendant. A de- 
fault having been eutered against the défendant, in the state court, 
this terminated the right of removal as against the défendant, under 
the ruling in Keith v. Levi, supra. 

It follows that the motion to remand is well taken, and the cause 
must be remanded to the state court. 



Patrick v. Isenhabt and others. 
(Oircuit Court, D. Eansas. May 19, 1884.) 

1. Equitable "Action to Remove Cloud on Titlb— Possession — Légal and 

Equitable Titlb. 

In order to maintain an action in equity to remove a cloud on the title to 
land a plaintiff must hâve possession, and the légal and équitable title. 

2. General and Spécial Frayées for Relief — Dbmurrbr — Equitable Action. 

Where a plaintifl' brings a suit in equity, under a misapprehension as to tlie 
spécial relief tliat he is entitled to, but the bill contains a gênerai as well as 
spécial praver for relief, and sets forth facts showing a right to relief, there is 
no ground îor a demurrer, and the court will grant the proper relief. 

3. Lachbs — Action to Remove Cloud on Title. 

Where a plaintiff obtains title to land, and he and his grantors hâve exercised 
unmolegted ownership over it, and paid taxes on it for many years, not being 
advised of any adverse right or title, he cannot be cliarged with lâches in fail- 
ing to bring an action toremove a cloud upon the title, made many years be- 
fore, against which there had been an attempted adjudication. 

4. Dbmurber — Parties. 

Where certain persons are not necessary parties, a demurrer to a bill in equity 
for defect of parties will not be sustained. 

Demurrer to Bill. 

Guthrie dk Bergen, for eomplainant. 

Cf. C. Clemens, for défendants. 

Poster, J. If the facts alleged in this bill could be held to fix 
the légal title of the land in the plaintiff, then the bill could not be 
maintained, for he would hâve a complète and adéquate remedy at 
law by an action of ejectment; but it seems to me the facts alleged 
show the équitable title only to be in the plaintiff and the légal title 
and possession in the défendants. It charges notice to ail the de- 
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fendants, at the time of their purchase, of the facts and proceedings 
upon which the plaintiiï's rights are predicated, and charges a con- 
Bpiraey and confédération on the part of the défendants to cheat and 
defraud him. It also charges that the défendants paid no considér- 
ation for the légal title, and are not bona fide purchasers, etc. It 
further avers that the défendants hâve entered upon and are in pos- 
session of the premises and hâve built a fence thereon, and make a 
claim of title and ownership thereto, etc. It is évident from the bill 
that it makes a case relievable in equity, but not a case for remov- 
ing a cloud from the title. It seems that in order to obtain that re- 
lief the complainant must hâve the légal and équitable title, as also 
the possession. " Those only who hâve a clear légal and équitable title 
to land, connected with possession, hâve any right to claim the interfér- 
ence of a court of equity to give them peace or dissipate a cloud on 
the title." Orton v. Smith, 18 How. 265. 

The prayer in this bill is for discovery and relief, and the relief 
prayed is as follows : 

" And that your orator may be decreed to be the owner in fee-simple of said 
lands and tenements; that said défendants hâve no right or title therein; that 
your orator's title thereto bequieted, etc. And that the défendants * * * 
be foiever barred from setting up any claim of right, title, or interest in said 
premises, and that your orator may hâve, generally, such other and further 
relief as the nature of his case may require." 

Equity rule 21 provides : 

"The prayer of the bill shall ask the spécial relief to which the plaintiff sup- 
poses himself entitled, and also shall contain a prayer for gênerai relief." 

The spécial relief prayed in this bill is to quiet title or remove a 
cloud, but there is also a, prayer for gênerai relief. Upon the state 
of facts set forth by the bill, I am of the opinion the plaintifif cannot 
hâve the spécial relief he prays, but rather would be entitled to a de- 
cree declaring him to be entitled to the légal estate, and that the de- 
fendants hold the same in trust for his use and benefit, and for a 
conveyance of the same to him, etc. But a misapprehension by the 
plaintiff as to the spécial relief he is entitled to is no ground for a 
demurrer where there is a gênerai prayer for relief, for in such a case, 
if the bill sets forth facts showing a right to relief, the court may 
grant the proper relief under the gênerai prayer. Tayloe v. Ins. Go. 
9 How. 406; Stevens v. Gladding, lY How. 45é. 

The objection that plaintiff has been guilty of lâches, were it not for 
spécial reasons set out in the bill, -would be a serions one, especially 
if he is charged with the lâches of those under whom he hblds. This 
plaintiff obtained his title in 1876, and he and his grantors hâve ex- 
ercised unmolested ownership over this land and paid taxes on it for 
many years, and were not advised that any adverse right or title was 
claimed by any one under the conveyance of Snow to Faut, made in 
1858, and against which there had been an attempt at least to make 
an adjudication in the proceedings set out in the bill. And not until 
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the year 1882 was the plaiutiff advised that any adverse right or title 
was claimed by any one under that oonveyance. Under thèse cir- 
cumstances I do net think the plaiutiff can be charged with lâches to 
defeat his suit. 

In référence to the claimed defect of parties défendants, it is suffi- 
cient to say that Henry and Snow are not necessary parties, and it 
is not a ground of démarrer on the part of thèse défendants. 

The démarrer must be overraled. 



Griggs V. St. Croix Co. and others. 
{Circuit Court, W. D. Wisconsin. 1884.) 

1. iKVAiiiD Tax— Rev. St. Wis. 1878, } 1063 — Failube oip Assessok to Complt 

WITH Stat op Procbedings— Rbv. St. Wi3. 1878, § 1210. 

Where an assessor does n ot annex to the asscssment roU the afBdavit required 
by section 1063, Rev. St. Wis. 187S, the tax m invalid, and it is the duty of a 
court to stay ail f urther proceedings in the case until a reasaessment can be 
made. Rev. St. "Wis. 1878, § 1210. 

2. Same — Appeabs by Admission upon Record — Rev. St. Wis. 1878, } 1210— Stat 

OP Proceedings. 

Section 1210, Rev. St. Wis. 1878, relating to stay of proceedings, applies to 
cases where the f act of the invalidity of a tax appears hy an admission upon the 
record. 

In Equity. 

John C. Spooner, for complainant. 

R. H. Start, for défendant. 

BuNN, J. This action is broaght by Chauncey W. Griggs, a citizen 
of Minnesota, against the coanty of St. Croix, in the state of Wiscon- ' 
sin, and James A. Mapes, the county treasurer thereof, to enjoin the 
sale of a large quantity of lands for the payment of the taxes assessed 
thereon in the town of Emerald, in said coanty, for the year 1882, 
and to hâve such taxes, amounting to the sum of $1,912.16, declared 
void, and the lands upon which they were assessed, lying in said town 
of Emerald, declared free from the lien and payment thereof. 

The bill of complaint sets up a very great number of defects in the 
assessment of the said lands, going to the groundwork thereof, and 
rendering such assessment void. Among many other defects and 
irrégularités, it is alleged that the assessor whoUy failed to assess the 
lands upon view, as the law required, and that he made the assess- 
ment without any knowledge of the value; that ail the said lands were 
wild and unoultivated ; that they presented a great variety of surface, 
some being broken and hilly and of little or no value, -while others 
were level and fertile, welltimbered, and valuable for agriculturaî pur- 
poses; and that the assessor valued them ail arbitrarily and at nearly 
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uniform rates, without référence to the différence in value thereof, 
and without référence to the différence in location, quality of soil, or 
the improvements, or quantity of standing timber; that said assessor 
intentionally, and for the purpose of discriminating against the plain- 
tiiï and in favor of the résidents of said town, valued a large portion 
of said lands at more than their actual value; and intentionally and 
fraudulently made a distinction in said assessment against the plain- 
tif? and other non-residents, for the purpose of making them pay 
more than their just proportion of the taxes; that the assessor did not 
annex to the assessment roU thea,ffidavit required by section 1063 of 
the Eevised Statutes of Wisconsin. 

The défendants by their answer, which ia verified, deny ail of the 
allégations of the bill except the last above-named, but expressly ad- 
mit that the assessor of the town did not annex to the assessment 
roll the aflSdavit as required by the statute. The answer was filed and 
seirved on September 1, 1883. Afterwards testimony was taken in the 
case before an examiner upon the various issues, and the cause now 
cornes on for hearing upoa bill and answer, and upon the testimony 
taken. 

The complainant whoUy f ails to make any case except upon the one 
question so admitted in the answer, — that the assessor failed to annex 
his affidavit, — but he asks for judgment upon that admission. The 
testimony for the défendants shows that the assessment was legally 
and fairly made in ail respects, except in the failure of the assessor to 
annex the affidavit to the assessment roll, and that this omission arose 
from inadvertence on the assessor's part, and from his not supposing 
that the law required it of him, and under thèse circumstances it is in- 
sisted by defendant's counsel that the omission furnishes no reason for 
holding the tax invalid or inéquitable. The court is of opinion that 
within the rule laid down by the suprême court of Wisconsin in Marsh 
'v. Sup'rs Clark Co. 42 Wis. 502, this defect goes to the groundwork 
of the tax so as to render the entire assessment invalid. I am well 
aware that there are many authorities — probabiy the weight of author- 
ity upon the question outside of the state is the other way. But it is 
not désirable that there should be one rule in the state court and an- 
other in this court, under the same statute; and the case is one where 
this court will follow the décisions of the state court. I therefore 
hold that the assessment of the lands for the year 1882, upon which 
the tax in question was founded, was invalid, for the reason before 
stated. 

There were several other questions discussed on the argument, but 
the only remaining question I care to notice is whether it is the duty 
of the court to stay ail further proceedings in the case until a re- 
assessment can be made. It is contended by the défendant county 
that this should be done in case the court is of opinion the assess- 
ment is void; while the plaintiff contends that it is not a case coming 
within the meaning of the statute. The section containing the pro» 
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vision is section 1210&, Eev. St., the main portion of which is as fol- 
lowa : 

"In ail actions heretofore tried upon issue joined in any of the courts of this 
state, in which it shall be sought by either party to avoid or set aside, in 
whole or in part, any assessment, tax, or tax proceeding, for any of the causes 
mentioned in section 12106 of thèse statutes, if the court shall be of the opin- 
ion, af ter a hearing in that behalf had, that, for any reason affecting the ground- 
work of the tax, and affecting ail the property in any town, village, city, or 
county, said assessment, tax, or tax proceeding shouM be set aside, it shall 
immediately stay ail proceedings in such action, and in ail other actions 
brought to set aside such tax in such town, village, or city, until a reassess- 
ment of the property of said town, village, or city can be made." 

It is contended by plaintiff's counsel that, as the fact appears hy 
admission upon the record, and not by the finding of the court upon 
an issue joined thereon, the statute does not cover the case. But I am 
of opinion it does, and that the case cornes within the letter as well as 
the intent and meaning of the statute. In two cases before the su- 
prême court, that court bas reversed the judgment below, because the 
court rendering it did not stay the proceedings until a reassessment 
should be made. See KingsUy v. Bd. Sup'rs Marathon Co. 49 Wis. 
649; S. C. 6 N. W. Eep. 317; Clarke v. Lmcoln Co. 54 Wis. 680; 
S. C. 12N. W. Eep. 20. 

In Potter v. Brown Co. 56 Wis. 272, S. C. 14 N. W. Eep. 375, the 
court held the statute inapplicable in case where judgment went by 
default. But that is not an authority hère. There was no issue joined 
in that case, and no hearing or trial or judieial examination of the is- 
sues between the parties. 

In the case at bar there is an issue joined. There is an issue of 
fact; and the admission in the answer raises an issue of law, also, that 
has been fuUy argued, and which the court is called upon to détermine. 
And the court is of opinion, in the language of the statute, after a 
hearing in that behalf had, that, for a reason affecting the ground- 
work of the tax, and affecting ail the property in the town, said assess- 
ment be set aside. There was an issue both of fact and law, and a hear- 
ing and trial thereon, folio wed by the opinion and détermination of the 
court, and every inch of the case bas been contested. I think the 
case comes within the language, as well as the meaning and intent, of 
the provision. Certainly, I can conçoive of no good reason why the 
court should not order a stay in such a case as well as in one where 
there is a complète issue of fact joined upon ail the allégations of the 
bili, and the principal contest and trial is upon an issue of fact in- 
stead of one mainly of law, and a finding of such issues from the 
évidence whoUy, instead of finding them partly from the admissions in 
the answer. The answer was under oath, and the admission was 
made because the truth required that it should be made ; but the de- 
fendant, as a matter of law, dénies that any such effect should be 
given to the admission as was claimed for it upon the hearing, rely- 
ing upon the évidence that such omission was not made designedly 



844 FSDEBAL BEPOBTEB. 

or willfuUy, and that the asseasment was in fact faîr and équitable. 
The court holds the assessment invalid, and orders a stay of pro- 
ceedings in the case until a reassessment may be made according to 
the provisions of section 12106, Rev. St., and subséquent amendmenta 
thereto. 



Hale V. Continental Life Ins. Co. 
(Circuit Courf, D. Vermont. May 23, 1884.) 

LiFB Insurance Company — Dividends — Policy of Direotors— Failuke to An- 
swBR — Confession of Bill. 

When the question in a suit in equity, as shown by the bill, is whether the 
policy of the directors of an insurance company in declaring dividends has been 
îawful and right, and the défendant fails to aiïswerthis question af ter repeated 
allowances of exceptions for failure to answer the point, the orator is enlitled to 
talje the bill as confessod, so far as this point is concerned. 

In Equity. 

Gilbert A. Davis, for orator. 

Charles W. Porter, for défendant. 

Wheeler, J. The défendant has not yet answered and set forth 
its profits during the years in question out of which dividends were 
or might bave been declared, nor any reason for not setting them 
forth. It has stated the policy of its directors in respect to dividends, 
and their reasons for adopting the policy which they did adopt ; but 
those matters were not what were required for answer, nor the subjeet 
of the exceptions. The défendant assumed to make profits from its 
assets derived from premiums paid by poliey-hôlders, in which some 
or ail of the policy-holders were entitled to participate by way of divi- 
dends, and the orator was among those so entitled. The answer 
and its amendments show that the directors made dividends, but does 
not show the amount of profits from which the dividends were made. 
To make such dividends there must hâve been an ascertainment of 
the profits of the company as a basis of the dividends. This basis, 
as ascertained by the directors, with the déclaration of dividends by 
them, would or should be matters of record, and be very easy of state- 
ment from the records. It is not shown that those are not full and 
complète records in ail thèse respects ready to be answered from. 
The course and policy of the directors may hâve been Îawful and right, 
and may not. Whether so or not, is not the question now. The ora- 
tor is entitled to a statement of the facts in the answer as a part of 
his case as made and charged by bis bill. This statement is not 
forthcoming after repeated allowance of exceptions to the want of 
thèse plain and obvious facts. The exceptions are substantially the 
same as those allowed before, and under the sixty-fourth rule in 
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equity the orator is entitled to take the bill, so far as the matter of 
thèse exceptions is concerned, as confessed. 

The exceptions are again allowèd, and ieave to take ao much of bill 
as confessed, granted. 



FiiETCHEB and others v. New Obleanb N. E. E. Ce* 

New Orléans N. E. E. Go. ». Fletoheb and others.* 

{Uircuii Cuurt, E. S. Louisiana. March, 1884.) 

l iNJUTtCTION. 

A motion to dissolve an injunction restraining a forfeituro, for the enforee- 
ment of wliioli an action at law has been instituted, must dépend upon the re- 
suit of the action at law ; i. e., upon whether it shall be flnally determlned in 
the suit at law that the forfelture must be enforced. 
S. Equitt Jubisdiction. 

A suit in equity caanot be maintained to hâve a forfeiture declared. The 
universal doctrine is that equity will relievefrom, but never inflict, a forfeiture. 
8. Same — Wastb. 

The commission of waste of every kind will be restrained in equity till the 
rights of the parties are determlned. 
4. Bquitt Jurisdiction. 

The équitable jurisdiction of the circuit courts is the same in every state ; it 
il not ousted by the fact that a local statute gives a peculiar remedy at law. 

In Equity. 

Thomas J. Semmes, J. Carroll Payne, Henry J, Lewy, and Ernest 
B. Kruttachnidtt, for complainants in first case, and respondents in 
the last case. 

Robert Mott and Walter D. Denegre, for the respondents in the first 
case, and complainants in the last case. 

BiLLiNGS, J. Thèse cases are submitted on a motion to dissolve 
an injunction in the first case, and a motion for an injunction in the 
second case. The facts necessary to state are briefly thèse : 

The complainants in Ihe first cause hold a builder's contract with the re- 
spondents for the construction of some 20 miles of trestle-work upon their 
road. In round numbers, some million of dollars had been pald to them by 
the railroad company, the respondents, of which amount sixty or sixty-five 
thousand dollars had been retained under the contract. At this stage of the 
work, and when the same was nearly completed, a différence arose between 
the railroad and the builders upon two pointa or particulars: First, the rail- 
road contended that some $10,000 of the trestle-work should be rebuilt by the 
builders, inasmuch as they claimed that it had been destroyed by flre through 
their négligence, and before the road was aecepted by the railroad company; 
and, secondly, that the fenders, the cost of which would be $10,000, should, 
by the contract, be built by the builders. The railroad gave the seven days' 
notice required by the contract, and at the end of that time were about tak- 
ing possession of the créosote works, the material, and the so-called plant, as 

IRaported b7 Joseph F. Hornor, Esq., of the New Orleaos aar. 
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ïorfeited under the contraet, when the builders sued out an înjunctîon in one 
oî the district courts of the state in a cause whieh has since been transferred 
to this court. The builders also institated a suit at law in this court for 
$265,000, for work done and for damages for the defaults of the railroad Com- 
pany. This third suit was instituted by the railroad company, seeking to en- 
force the forfeiture, both as respects the money claiined by the builders and 
of the Personal property, setting up the insolvency of the builders, and the ap- 
préhension that they will sell and dispose of the property against which the 
forfeiture is soughtto be enforced, and asking an injunction, whieh is asked 
pendente Ute,'2iuà which motion is the second submitted. 

1. As to the suit in equityof the builders against the railroad com- 
pany. It is coneeded the créosote works and the land upon which 
they are located belong to the railroad company. As to that prop- 
erty the injunction must be dissolved as improvidently ineluded in 
the pétition or bill of complaint. 

As to the residue of the property the motion to dissolve must dé- 
pend upon the resuit of the action at law, i. e., upon whether it shall 
be finally determined in the ^ suit at law that the forfeiture must be 
enforced. 

2. As to the application of the railroad company for an injunction 
pendente lite in the second equity suit. 8o far as the gênerai soope 
and object of this bill is eoncerned, it cannot be maintained. It is a 
suit in equity to hâve a forfeiture declared. The universal dootrine 
is that equity will relieve from but never inflict a forfeiture. 

But there is a very limited part of the bill which is good. In so 
far as it seeks to préserve the property sought to be forfeited during 
the pendency of the suit at law it is maintainable. The gênerai rule 
is laid down by Mr. Cooper in his Equity Pleadings as follows, (page 
161 :) "But if the right of the plaintiff is clearly shown by his bill, 
and is verified by affidavit, the commission of waste of every kind 
will be restrained in equity till the rights of the parties are deter- 
mined." With référence to the application of this ruleto cases where 
suits to enforce forfeiture are pending, in Livingston v. Tompkins, 4 
Johns. Ch. 431, the chancelier says: "It (the loss of the défendant) 
is in the nature of a forfeiture, and produces the same pénal resuit, 
and, so far from aiding the plaintiff to divest the défendant of his priv- 
ilège, this court could only interfère to protect the property from 
waste, destruction, or removal out of the jurisdiction of the court 
pending the action at law to recover possession." And he quotes 
Lord Chancellor Baron Comyns in Jones v. Meredith, 2 Com. 671, as 
holding that "equity will not assist in the reeovery of a penalty or 
forfeiture where the plaintiff may proceed to recover it. It will only 
stay a party from making waste until it is seen whether he has any 
right to do so." 

The plaintiff makes a case for this temporary interférence in order 
to préserve the property. Indeed, the défendants, by their own bill, 
hâve already submitted themselves to the authority of the court with 
référence to the disposition of this property, and the court ought. 
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as a condition of the injunction order which they themselves hâve 
obtained, to require that they shoald not sell or remove the property 
before the question of forfeitureis determined. It is true that on the 
law Bide of the court there might be a séquestration of the property 
under the statute of Louisiana. But that does not defeat or impair 
the right of the complainant to an injunction in a case clearly au- 
thorizing that writ according tothe principles of equity. "The équi- 
table jurisdiction of the circuit courts is the same in every state ; it is 
not ousted by the fact that a local statute gives a peculiar remedy at 
iaw." See Brightly, Dig. "Equity," II, vol. 1, p. 283, No. 77, and 
numerous cases cited. 

The complainant cannot enforce the forfeiture in this suit, nor by 
any suit in equity. To do that he must seek it either in the suit at 
law -which fhe défendant bas instituted or a separate suit at iaw. He 
is entitled to an injunction to prevent défendant from selling, dispos- 
ing of, orincumbering property, or removing it from the jurisdiction 
of this court, until the right to maintain the forfeiture is determined 
in a suit at law. To that extent alone the injunction is allowed, the 
complainant giving a bond with security in the sum of $10,000. If 
it should be made to appear by either party that a sale of any of the 
property is requisite, the court will direct it, and will order the pro- 
ceeds to be put into the registry of the court, or will allow the défend- 
ants to sell upon giving adéquate security. The decree is made in 
this form because the défendants seemed to stand, in the argument, 
upon their suit at law, but if they shall so elect they will bave leave 
to bave the question as to the forfeiture determined in the suit in 
equity, in which case they must reform their bill so as to state fuUy 
the grounds upon which the équitable relief is sought. 



NOBTHBBN E. Co. OF NeW HaMPSHIRE V, OaDENSBUBG & L. C. E. Co.^ 

(Circuit Court, D. Nev) Ranipshire. April 29, 1S84.) 

Pbactice — Cboss-Bill nr Lieu op Akswer. 

Permission given by court for a cross-bill tobe flled, by consent, instead of the 
défendant bringing up the reforraation of the contract between the companies 
hyway of answer to the original bill. In the event of successin reforming the 
contract the plaintifl: must pay Costa up to this time. 

In Equity. 

J. H. Benton, Jr., for complainants. 
S. Bartlett and Wallace Hackett, for défendants. 
LowELL, J. Both parties being of opinion that it is more regular 
to file a cross-bill than to bring up the proposed reformation of the 

1 See 16 Fed. Rbp. 815, for former opinion on this question and statenieut of case. 
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contract by way of answer to the original bill in Ogdensburg d L. C. 
R. Co. V. Northern R. Co. of N. H. 5 Fbd. Rbp. 880, the plaintiffs in 
this case are hereby permitted to file their cross-bill, on terms that if 
they shall succeed in reforming the contract, and thereby prevail in 
the litigation, they shall take no costs to this time, and shall pay the 
costs in the original suit up to this time. 



Blair V. St. Louis, H. & K. E. Co. and others.* 

(Circuit Court, E. D. Missouri. April 30, 1884.) 

1. Lbqal Advisbes op Receitkrs — Who are Incompétent. 

Where, during the pendency of foreolosure proceedings against a rallroad 
Company, a receiver is appointed, the attorney of the plaintitf should net oo 
aiithorized to aot as the reoeiver's légal adviser 

2. Samb. 

Nor will an attorney be appointed légal adviser of a receiver who is reJateci 
to him, and bas come from abroad and become a member of the bar of the cir- 
cuit for the purpose of securing the appointment. 

3. Samb. 

In the absence of any spécial reason for ao doing, the court will not go out- 
side of the bar of the circuit in selecting a légal adviser for a receiver. 

4. Kbceivbub— When Appointed. 

Semble, that where a railroad company has failed to pay interest on its bonds 
when due, and foreclosure proceedings are comnienced against it, a receiver 
should not be appointed, in tho absence of fraud, incompetency, etc., to do wiiat 
the corporate authorities could do better. 

In Equity. Motion by receiver to hâve order appointing légal ad- 
visers rescinded, and to substituts for the attorneys then employed a 
Chicago attorney, who was already attorney for the bondholders, and 
the receiver's brother, who had lately come to St. Louis from Wiscou- 
sin, and had been admitted to the fédéral bar of this circuit. 

Walter C. Larned, for complainant. 

Trbat, J. a bill on the part of the mortgagee was filed in this case 
for the foreclosure of a mortgage and the appointment of a receiver 
pendente lite. The allégations of the bill were that the managers of 
the road had practically abandoned the control and conduct of the 
same, whereby the préservation of the property required a receiver 
pendente lite. A court should not, on mère default of interest on bonds, 
take possession of a railway and substitute a receiver of ita appoint- 
ment to do what the corporate authorities, more familiar with its inter- 
ests, could better do. In the absense of fraud, incompefency, etc., the 
court, pending a proceeding for a foreclosure, under ordinary eircum- 
stances, will not take possession through its receiver of the corporate 
property and substitute its officer in the place of the corporate offi» 

>Report«d by Benj. F Kex, Esq., of the St. Louis bar. 
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cers. It may be that the view is creeping into administration of 
law that when a mortgagee asks for a foreclosure and receiver, if de- 
fault of interest has occurred, the court must appoint a receiver and 
operate the road accordingly. Indeed, this view has been carried so 
far as to permit the receiver to build unfinished roads, supply feeders, 
etc., of the road which thus cornes into his hands. It is true that 
there should be a more clearly defined view judicially of the rights and 
duties involved in such cases. It is not needed now that the whole 
subject should be reviewed, whereby what is an abuse of the forms of 
law hâve imposed upon courts the construction of railroads, their ex- 
tension or opération for an indefinite period of time. Courts are not 
designed for such railroad opérations, through its administrative offi- 
cers or otherwise. The sole object in ordinary cases of foreclosure, if 
the corporate authorities in possession are incompétent, is to put the 
property in a receiver's hands for the interest of ail concerned in the 
litigation, viz,, stockholders, mortgagees, other lien creditors, cred- 
itors at large, etc. Courts should not interfère with the custody and 
management of the business of the corporation through its corporate 
ofiBcers pending litigation except for cause shown. 

In the case under considération, the court, for what it deemed adé- 
quate cause, appointed a receiver under terms stated in his appoint- 
ment. He was requested to report as to assets, etc. He did so, 
and in so doing suggested to the court to name a fixed salary for an 
attorney to aid him in the discharge of his duties. That was not 
done, because the court was not then prepared to fasten upon the 
assets a salaried of&cer, and because it did not then know that légal 
services would be needed, or if so to what extent. It soon became 
évident that intervening demands required attention, and that some 
attorney of this court should represent the rights vested temporarily 
in the receiver, and that said attorney should be where he could at- 
tend to the business. Suggestions came from the receiver in that 
respect which did not meet approval, and do not now. 

It is urged that the attorney for the plaintiff should be authorized 
to act for the receiver, inasmuch as the plaintiff is especially inter- 
ested in defeating ail claims adverse to plaintiff's rights, and securing 
an economical administration of the estate. To this it must be an- 
Bwered that he represents his own client, and the latter ean employ 
him and pay him accordingly if desired, but cannot fasten his compen- 
sation on a fund in which he has not the sole interest, but often only 
a partial or adverse interest. His appointment might be wholly in- 
consistent with his duties as plaintiff's counsel. 

Another name was suggested, and doubtless the attorney is compé- 
tent; but he was a stranger to the bar of this circuit when suggested, 
and apparently has come hère for the purpose, to some extent, to be 
placed in the position desired, and has now become a member of this 
bar. It seems that one who accepts the office of receiver under an 
appointment from this court ought to find some compétent attorn'^y 
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of this court, and responsible to it, to aid him with légal advice if 
needed. If the bar of this circuit is so poor ia ability or integrity as 
to hâve no member thereof fit for the desired position, then it might 
be well to seek elsewhere for needed aid. This court is not prepared 
to make even impliedly such a reflection on the bar of this circuit, nor 
will it grant a motion which seeks to make one, however able, but who 
isnot a member of this bar, or bas just come hère with respect tothis 
case mainly, so far as I know, the appointée of this court as attorney 
and counselor of ils officers; nor will it sanction by its appointment 
the introduction from abroad of any one, especialîy a kinsman of the 
receiver, through the latter's solicitation, under circumstances stated, 
to fin a position which others long known to the court are, to say the 
least, equally able to fiU. 

It is unpleasant thus to speak, but the court must guard the admin- 
istration of this trust, and will do so despite questions of mère deli- 
cacy. If the thought obtains that the plaintiff is to control the re- 
ceivership regardiess of other than hia own interests, the sooner that 
error is dispelled the better. If the receiver supposes he is at liberty 
to do whatever seems to him advisable, he must bear in mind that, 
while under the terms of his appointment large discrétion is granted, 
his administration is subject to scrutiny and review. 

The court will not name a légal adviser for him who is not equal 
to the position, nor would it hâve named any one if he had not come 
to the court with respect thereto. It was then seen, and is now seen, 
that his wishes in that respect omitted to oonsider what the court 
deems essential in such cases. If the needs of his office require légal 
advice, when the court cornes thereafter to pass upon his expenditures, 
there may be such allowance therefor as the court may consider rea- 
sonable and proper. If be prefers to go forward without the immé- 
diate aid of the court, under the gênerai instructions given, he is at 
liberty to do so; but as he asked the intermediate aid of the court, and 
now knows what its views are, if he did not know before, the court will 
rescind the order heretof ore made, but will not substitute, for reasons 
hère suggested, the names stated in the motion, nor will it appoint 
any one not an attorney and counselor of this court, nor consider that 
the receiver properly performs his duty by seeking foreign counsel to 
perform local duties. If spécial matters require aid of foreign coun- 
sel let him ask therefor. It is évident that many adverse interests 
will arise, each représentative of which must employ his own attorney. 
If it is apparent that, iiUer sese, several other claimants than bondhold- 
ers and stockholders are respectively adverse to each other, there is 
no reason in justice that ail thèse conflicting interests should be sub- 
ject to the attorney of one interested party rather than the attorney of 
another. The receiver should seek légal advice, if needed, from othei 
than attorneys of parties litigant. His office is one of strict impar- 
tiality and he must act aecordingly, The mortgagee, holders of stat- 
utory liens, creditors at large, and stockholders, are eqùally benefi- 
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eiaries, and they must respectively employ their own attorneys; and 
no one elass hâve, through the aid of the court, the means of fasten- 
ing on a common fund the expense of pursuing his spécial interests 
adversely to others who hâve an equal right to be heard. 

The order heretofore entered will be rescinded, and the receiver 
must act in accordance with the views expressed. 



Blair V. St. Louis, H. & K. E. Co. and another.* 

{Circuit Court, E. D. Missouri. May 12, 1884.) 

Recbitbks — C0MPEN8A.T10N FOR Services of Légal A^dtisbr, Rendered bepork 
AND AFTBR Receiver's Appointment— Against What Funds Chakgbable. 
In a suit brought by A. against B. and C, two railroad oompanies, E. acted 
as attorney for tJie défendants. After services had been rendered by E., but 
before the case was disposed of, F. wa'! appointed receiver of O. in a foreclosuro 
suit. Ç. was appointed P. 's légal adviser, and continued to act in the case 
brought by A. uutil it was disposed of, and also rendered other légal services. 
Upon an application b}' E. for compensation for said services, held — 

(1) That the fee allowed for services rendered after F. 's appointment was 
chargoable against F., and should be paid eut of the funds in his hands. 

(2) That the compensation allowed for services rendered in A. 's case before 
P. was appointed, was a charge against B. and C, and was payable out of 
whatever surplus might remain in the hands of the receiver afterthe lien, de- 
mands, and expenses were paid. 

Application by Attorneys for a Eeceiver for compensation for légal 
services, part of which were rendered before and part after the re- 
ceiver was appointed. 

Treat, J. This is an application by Smith & Harrison for com- 
pensation for légal services. When the receiver was appointed there 
was a case pending of Fogg v. The Défendant et al. The court 
thought that the receiver should défend said case in the interest of 
ail concerned, and authorized him so to do. For ail the services 
theretofore and subsequently rendered, the amouut claimed, to-wit., 
$1,000, may not be excessive. Shall the whole of said amount be 
charged against the funds in the hands of the receiver, or only sueh 
portion thereof as resulted from the défense by him as authorized by 
the court ? The ordinary course of such proceedings, under the decree 
as rendered, would be a charge solely against the two corporations, 
défendants, to abide the final outcome of the estate. It seems, there- 
fore, équitable that the receiver be ordered to pay to the petitioners 
the sum of $500; the other $500 claimed to be charged against what- 
ever surplus may corne to the hands of the receiver after the lien, 
demands, and expenses hâve been disoharged. 

As to the other demands for which services are claimed, the same 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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being chargeable agaînst the receiver directly, the only question îs as 
to what should be properly allowed therefor. Under some circum- 
stances it might appear that the amount is moderate; but, in the 
interests of ail concerned, the court thinks that $200 is ample. 

The court, therefore, orders the receiver to pay to the petitioners, 
Smith & Harrison, the sum of $700, and that there be assessed against 
the défendant railroads the sum of $500; the latter sum to abide the 
final détermination of the case. 



John Crossley Sons, Limited, v. City of New Orléans.* 

{Oireuit Court, E. D. Lcmsiana. April 21, 1884.) 

Eqditt Jttrisdiction— Account. 

An account, if complicated so as to be incapable of being had at law, of it- 
self is ground of equity jurisdiction. 8uch an account, especially when it must 
be followed by the proportioning and distribution of a fund, can be talien in • 
court of equity. 

Cause Submitted on General Demurrer, the ground in support of 
it being that there is remedy at law. 

Henry C. Miller, for conaplainantB. 

Charles F. Buck, City Atty., for défendant. 

BiLLiNGS, J. The bill sets forth that in 1858 a System of drainage 
was established by the législature of the state, whereby certain as- 
sessments were authorized to be made and recorded, — ail of which 
was done, — whereby numerous tracts or pièces of land within the 
parish of Orléans beoame subjeot to liens. Under this first act the 
whole matter of drainage was committed to a board of commission- 
ers. The bill then avers that in 1871 the législature superseded the 
board of drainage commissioners by the Mississippi & Mexican Gulf 
Ship Canal Company. To this latter company was transf erred ail the 
rights and liens arising from the drainage assessments. The moneya 
collected therefrom were declared to be a trust fund, and the oity of 
New Orléans was authorized and required to draw warrants for work 
done by said corporation in the matter of drainage. The bill then 
shows that in 1876 the city of New Orléans was substituted as the 
corporation to conduct the said drainage business, — was authorized 
to purchase ail the franchises, tools, etc., of the Mississippi & Mexi- 
can Gulf Ship Canal Company, and to pay for the same by warrants 
to be drawn by said city against said trust fund. The bill then shows 
that the complainants are the holders of the warrants so drawn 
against the said trust fund by said city for such work, and for the 
price of the said purchase to the amount of $436,000. The bill is 

iReported by Joseph P. Hornor, Bsq., of the New Orléans bat. 
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filed in behalf of the complainants and "ail who hold obligations of 
the class held by them," and asks, among other things, "an account 
of ail warrants entitled to payment from and out of said fund." 

For the purposes of tbis hearing there is no question made or sub- 
mitted as to the legality or validity of the complainant's demands. 
The sole question now to be determined is, does the complainants' 
bill show a cause of action over which a court of equity can take 
cognizance ? Its first object, as demanded, is an account or disclos- 
are of ail the warrants drawn against thèse alleged mortgage liens. 
An account, if complicated so as to be incapable of being had at law, 
of itself is ground of equity jurisdiction. Such an account, espe- 
cially when it must be followed by proportioning and distribution of a 
fund, can be taken in a court of equity. The bill of complainant, 
therefore, présents a cause of action which can be dealt with, at least 
to the extent of the accounting, by a court of equity, and the demur- 
rer must therefore be overruled, and let the défendant answer the 
bill on or before the second Monday of the next succeeding rule-day. 



MuNDT and others v. Davis.* 

{Circuit Court, D. Kentucky. April 1, 1884.) 

CONTBACT — CONSTEtrCTION OF. 

A holding less stock than B. in a railroad corporation, they agrée, in order 
to equalize their respective holdings, that the stoct: held by them shall be com- 
mon property, and that A. shall give his note to B. for the amount necessary 
to equalize the joint-stock account, the cost of the stock being computed as of 
the date of the contract. Three years af terwards B. renders an account of the 
cost of the stock, with interest to date, takes A. 's note at oneyearfor the cost 
of enough stock to equalize their respective holdings, and gives a receipt for 
the note, reciting that "said note is given me for the purchase of 39li^ shares 
* « * aow held by me, and to be delivered, upon payment of his note," to 
A. Shortly before maturity of the note, A. is notified that, if it is not paid at 
maturity, his right to the stock will not be recognized. The note is not paid 
at maturity, and B. destroys it. Nearly six years after date of receipt, A 's as- 
signée tenders to B. the amount due on note and demands stock, Ileld, that 
the title to stock did not vest in A., and that he did not pledge it to B. as se- 
curiiy for payment of note, but that, by the terms of the receipt, B. retained 
the title until the purchase price should be paid ; that the suit is for a spécifie 
performance of a contract, and not a bill to redeera ; and that, by reason of the 
delay and changed condition of the parties and of the value of stock, speciilc 
performance must be denied. 

In Equity. 

Wm. Lindsay, for complainants. 
A. P. Humphrey and St. John Boyle, for défendant. 
Babr, J. Prior to November, 1873, Charles G. Davison and 
Alexander H. Davis were largely interested in the Louisville City 

I Reported by Geo. Du Relie, Asst. U. 8. Atty. 
v.20,no.6— 23 
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Street Railway, and on the tenth of November, 1873, they entered 
into a contract as follows : 

"Mémorandum of an agreement made this tenth day of November, 1873, 
between Charles G. Davison, of the city of LouisVille, Kentucky, and Alex- 
ander Henry Davis, of the city of New York, New York, witnesseth: 

" Whereas, the said parties of the flrst and second part, respeetively, are the 
actual and équitable owners of certain sharesof the capital stock of the Louis- 
ville City Eailway, the said Davison holding or being entitled to hold about 
eight hundred, and the said Davis holding or being equitably entitled to hold 
about twelve hundred, shares of the said stock; and whereas, the said parties 
of the flrst and second part are désirons of equalizing their respective inter- 
ests as betWeen themselves, and also of acquiring possession of a greater 
amount of the said stock: Now, therefore, it is hereby agreed that the stock 
now^ actually or equitably held by the parties of the first and second part, re- 
speetively, shall beregarded as common property, each party being entitled to 
the one-half ownership of said stock for the considération hereinafter to be 
mentioned. It is also agreed that ail purchases of the said stock that may be 
made hereafter shall be.thus made for the joint account of the parties to this 
contract, and shall be likewise held by them in common. It is furthermore 
agreed, as the considération for the equalization of their respective interests 
by the said parties to this contract, that the actual cost of the stock held 
by each party shall be computed as of this date, and a note given by the 
said Davison at any time, upon demand, for the amount which would be 
due from him for the equalization of said joint-stock account; it being under- 
stood that two hundred and flfteen (215) shares of said stock now held by the 
said second party shall offset in the account a like number of shares held by 
the said flrst party. And it is furthermore agreed that in case of the death 
of either of the parties to this contract, the survivor shall be entitled to pur- 
chase the stock of said deceased party within one year from the time of such 
decease at a price not exceeding twenty-flve (25) dollars per share if within 
twelve months from the date of this agreement, vvith an advance of ten (10) 
dollars per share for each succeeding twelve months. 

"In witness hereof , the parties of the flrst and second parts hereby attach 
their hands and seals this tenth day of November, 1873. 

"Witness: E. H. Spooner. Alex. Henry Davis. 

"C. G. Davison." 

Davison, wlio resided in Louisville, was the président of the rail- 
way, and Davis, who resided in New York, was its vice-président. 
Thèse two seemed to hâve had a controUing interest in the stock, and 
the road continued under their gênerai control until after November, 
1876. On the eleventh of November, 1876, Davis rendered to Davi- 
son an account of their stock transactions, in which each party's 
stock is charged at its cost price, and interest added up to November 
10, 1876. This statement shows that Davis then held 1,571 shares, 
and Davison 812 shares, the entire stock costing, with interest, — 2,383 
shares,— $52,404.10. One-half— 1,191|— would cost $26,202.05. 
Davis' 1,571 shares, by this account, cost §32,723.41, being $6,521.36 
more tban one-half of the cost of the entire stock. Davison was en- 
titled to 379|^ shares of the stock which was in the name of Davis, and 
owed therefor the $6,521.36. Davison executed his note to Davis for 
this $6,621.36, payable one year after date, November 10, 1876, 
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bearing 7 per cent, interest, and Davis retained the stock, and ex- 
ecuted a receipt in thèse words, viz. : 

"Syracuse, N, Y.. Jan. 29, 1877. 
"Eecèived of C. G. Davison his note, dated November 10, 1876, for $6.521.36, 
payable one year from date, with interest at 7 per cent. Said note is given me 
for the purchase of three hundred and seventy-nine and one-half shares of 
stock of the Louisville City Railway Company, now held by me, and to be de- 
livered, upon payment of his note, to said Davison. 

"Alex. Henky Davis." 

This receipt was delivered about the time of the delivery of the 
note. This note bas not been paid, nor any demand of the stock or 
tender of the amount of the note made until after the transfer of Da- 
vison's claim, in September, 1882, to complainant Mundy. After 
this transfer, in January, 1883, Mundy tendered the amount due on 
the note and demanded the stock, which was refused by Davis. Mundy, 
with whom is united Davison, bas brought this suit, and the déposi- 
tions of both Davis and Davison bave been taken. 

The only materia'l facts in addition to those already stated are that 
Davis testifies that, shortly before the maturity of the note, he wrote 
to Davison, saying he would not continue to recognize Davison's right 
to this stock after the maturity of the note, if it remained unpaid, and 
that he subsequently destroyed the note; that the market value of 
the stock did not materially advance until after 1878; and that since 
then, under the management of Davis, the market and intrinsic value 
bas increased, and that, at the time of the demand by complainant 
of this stock, it was worth more than twice as much in the market as 
at the maturity of the note. Davison went out of the directory and 
presidency in February, 1878, and was succeeded by Davis, and, so 
far as the record shows, made no personal demand for the stock, or 
tender of the amount of the note, and bas long since transferred his 
stock in the company for debt, and was unable to pay this note. 

If this bill be for the purpose of having a spécifie perfoi-mance of 
an agreement to deliver this stock upon the payment of the purchase 
money, it cannot be sustained, because of the long delay in making 
a tender of the purchase money, and the change in the value of the 
stock. It would be inéquitable to allow Davison or his assignée to 
lie by more than five years after this money was due, and the stock 
was deliverable, and then obtain a spécifie performance when the 
relations of the parties hâve changed and the stock bas greatly ap- 
preciated in value. Brashier v. Gratz, 6 Wheat. 530 ; Benedict v. 
Lynch, 1 Johns. Ch. 375; AUey v. Deschamps, 13 Ves. 228; Rogers v. 
Saunders, 16 Me. 92. The learned counsel concèdes this, but insists 
that at the time of the exécution of the note, Davison was already the 
équitable owner of the 379|- shares of stock, and, being the owner, 
pledged the stock to Davis to secure the payment of the note, and 
that, as Davis has not taken the proper légal steps to divest Davison 
of his interest, the right of rédemption still continues, notwithstand- 
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ing the lapse of time. The receipt which Davis gave, and Davison 
accepted, states that the note was executed for the purohase of the 
379^ shares of stock, and that it was, to be delivered to Davison upon 
the payaient of the note. It is true that the receipt does not state 
that the purohase was then made, hut it does state that the stock was 
then held by Davis, and the fair construction of this receipt must be 
that the note was the purchase price of the stock owned by Davis 
and Bold to Davison, and that he retained it for the price. The com- 
plainants insist that this receipt should be read with the agreement 
of November 10, 1873, and that that agreement invested Davison 
with the équitable ownership of one-half of the stock they (Davis and 
Davison) then owned, or might thereafter purchase, and that, al- 
though Davison was by the agreement to pay Davis the cost of the 
stock, with interest, which was necessary to equalize him with Davis, 
this obligation did not prevent the investing of the équitable owner- 
ship in Davison by force of that agreement, although it was not paid 
for. The agreement of November, 1873, states that — 

"It is hereby agreed that the stock now actually ofequitably held by the 
parties of the flrst and second part, respectively, shall be regarded as common 
property, each party being entitled to the one-half ownership of said stock 
for the considération hereafter to be raentioned. It is also agreed that ail 
purchases of said stock that may be made hereafter shall be thus made for 
the joint account of the parties to this contract, and shaU be likewise held by 
them in com mon. It is f urthermore agreed, as the considération for the equal- 
ization of their respective interests by the said parties to this contract, that 
the aetual cost of the stock held by each party shall be computed as of this 
date, and a note given by the said Davison, at any time, upon demand, for the 
amount which would be due from him for the equalization of said joint-stock 
account." 

It is not clear, from the language of this agreement, whether the 
equalization of interest in the stock was to be by a joint holding, each 
having an undivided half of the whole, or by a separate holding of 
one-half by each party, The parties, however, construed the con- 
tract as meaning the separate holding of one-half by each party. 
But it is clear that Davison was to pay to Davis the average aetual 
cost of the stock which was necessary to make him the owner of an 
equal number of shares with Davis. This sum, with interest from 
that date, would be the purchase price of the stock necessary to make 
the equalization, and although the number of shares could not bave 
been accurately aseertained at the instant of the agreement, still, had 
there been a dividend thereafter declared on this stock, Davis would 
hâve had to account with Davison for it. This. however, would bave 
been by the terms of the contract, and not by reason that the title 
was then in Davison. This contract did not distinctly provide whether 
the évidence of title should remain in Davis' possession, and the title 
in his name of the whole 1,200 shares, until the purchase price of 
the shares which Davison was to hâve to equalize him was paid, but 
both parties construed the agreement as meaning this, and that when 
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Davis thereafter purchased stock the certificates should be in his 
name. I mean their eonduct indicated such a construction. If, 
therefore, Davison had, on the tenth of November, 1876, tendered 
Davis his note for the cost of the 379| shares of stock, with interest 
from November 10, 1883, and demanded an immédiate transfer of the 
stock to him, I doubt if a court of equity should hâve decreed a spé- 
cifie performance of such a demand without the payment of the note 
for the purchase price. The contract was silent, but the eonduct of 
the parties had been such as would hâve given Davis, in the absence 
of any express agreement, the right to retain the title to the stock 
until the purchase price was paid, and hence there would bave been 
no occasion for Davison to hâve pledged this stock for the payment 
of the purchase price. The giving of this stock as security for the 
payment of its purchase price by Davison would bave been an affirm- 
ative act, which would require the acceptance of Davis, It is clear 
this was not done, but instead Davis retained ("held") the stock as 
of right, and only agreed to deliver it when the purchase price was 
paid, and that Davison, by the acceptance of the receipt, admitted 
this was Davis' right. Davison did not pledge to Davis his (Davi- 
son's) stock for a debt for which it was not previously bound. On 
the eontrary, Davis held the stock which he had sold to Davison for 
the purchase price, and agreed to deliver this stock when the pur- 
chase price was paid. The question is, therefore, whether a spécifie 
performance for the delivery of the stock upon the payment of the 
purchase price, as provided in the receipt of January 29, 1877, will 
now be decreed. This, for the reasons already given, should not be 
decreed. 

The bill should be dismissed and the défendant bave costs; and it 
is so ordered. 



BHUENFELDT and others v. Jukkbrmann and another. 
(Circuit Court, N. D. lowa, E. D. April Term, 1884.) 

1. Lex Loci— Oontbacts Void in One State and Good in Another — Scope 

OF Investigation Allowbd to Couets. 

In a question involving the validity of a contract as sueh the court may con- 
sider the very time and place when and where the act was done that gave lifa 
to the contract. 

2. Same — The Place dp the Contract is Determined by the Question, 

Wheee was THE Contract Complbtbdî 

The contract of a traveling agent, which required ratification by his princi- 
pal, is deemed to hâve been made at the place where the ratification was given. 

At Law. 

Henderson, Hurd é Daniels, for plaintiffs. 

Fouke é Lyon, for défendants. 
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Shieas, J. On the trial of this cause before a jury, it appeared 
that the plaintiffs were wholesale liquor dealers, residing and doing 
business in Chicago, Illinois, and the défendants were druggists, re- 
siding and doing business in Dubuque, lowa. The action was based 
upon acceptances of défendants, and upon an open account. The 
défendants pleaded that the acceptances, as well as the account, 
■were for intoxicating liquors sold in violation of the statute of lowa, 
commonly known as the prohibitory liqnor law. On the part of the 
défendants it was claimed that the liquors were sold in pursuance of a 
oontract entered into between one Connors, an agent of plaintiffs, and 
the défendants, at Dubuque, lowa, by which it was agreed that 
plaintiffs were to furnish to défendants, from time to time, various 
kinds of liquors at certain priées, and put up in packages to suit the 
market. On the part of plaintiffs it was denied that Connors made any 
such agreement, and, further, that if he did he had no authority to 
make any contract for plaintiffs, he being merely a traveling agent, 
with power to solicit trade and orders, which were to be forwarded to 
Chicago for approval or disapproval by plaintiffs. The évidence 
showed that the liquors were furnished by plaintiffs upon the orders 
of défendants, two of which were given to Connors in person when at 
Dubuque, and the others were by letters directed to plaintiffs, the 
goods being delivered to the railroad company at Chicago. The court 
instructed the jury that if the agent, Connors, had authority to make 
a completed contract of sale, and did in fact make a contract at Du- 
buque, under which the liquors in question were furnished, then the sale 
was a violation of the statute of lowa, it net being queationed that the 
liquors were intoxicating, and intended to be used as a beverage. See 
Second Nat.Bankv. Curren, 36 lowa, 555 ; Taylor v. Pickett, 52 lowa, 
467; S. C. 3 N. W. Eep. 514. The jury was further instructed that if 
the agent, Connors, merely procured or arranged for the f orwarding of 
orders from time to time by défendants, which orders, when received 
by plaintiffs, were subjeot to their approval or disapproval, and which 
they were under no obligation to fill unless approved, then the sale 
would be deemed to be a sale made in Illinois. See Tegler v. Ship- 
man, 33 lowa, 194. The court also ruled that if Connors, not hav- 
ing authority to make a completed contract of sale on behalf of 
plaintiffs, nevertheless did in form enter into a contract at Dubuque 
with défendants, whereby he assumed to bind plaintiffs for the future 
delivery of liquors in quantities to be fixed by défendants, which con- 
tract was not binding upon plaintiffs by reason of the want of author- 
ity on the part of Connors, and the plaintiffs approved or ratified the 
contract by forwarding the goods from time to time to défendants as 
ordered by them, the aet of affirmance which gave binding force to 
the contract being done in Chicago, the contract will be deemed to 
be made in Chicago, and being valid there would be enforced in lowa, 
unless it was shown that the sale was made with intent to enable 
défendants to violate the laws of lowa. The jury found a verdict 
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for plaintiffs, and défendants move for a new trial, on the ground 
that there was error in the ruling of the court upon the last point 
named. 

On the part et the défendants it is claimed that tbe act of ratifica- 
tion bas relation back to the time, place, and circumstance wben and 
wbere the terms of the proposed contract were arranged between tbe 
agent and the défendants, and supplied the autbority then wanting, 
thereby rendering the contract as binding as though the agent orig- 
inally possessçd the authority to make it. In support of this propo- 
sition, counsel cite the cases of Beidman v. Ooodell, 56 lowa, 592; 
S. C. 9 N. W. Eep. 900; Eadiev. Ashbanc/h, 44 lowa, 519; Lozvry v. 
Harris, 12 Minn. 255, (Gil. 166;) Hankins v. Baker, 46 N. Y. 670; 
Moss V. Eossie Lead Co. 6 Hili, 137; Forsyth v. Day, 46 Me. 176; and 
Story, Ag. § 244, — ail of whicb recognize and enforce the gênerai 
rule as given by Story, that — 

"A ratification, also, wiien fairly made, will hâve the same effect as an 
original authority has, to bind a principal, not only in regard to the agent 
himself , but in regard to third persons. * * * in short, the act is treated 
throughout as if it were originally authorized by the principal, for the ratifi- 
cation relates back to the time of the inception of the transaction, and has a 
complète rétroactive elBcacy. " 

That this is the gênerai and tbe correct rule to be applied to cases re- 
quiring the construction and application of tbe contract to its subject- 
matter, for tbe purpose of ascertaining and protecting tbe rights of 
tbe parties tbereto, cannot be questioned, as it is sustained by author« 
ities witbout number; but the point now presented is whether thia 
rule is properly applicable to the question involved in the instruction 
given to the jury and excepted to by défendants. In tbe case at bar 
the court is not called upon to détermine the rights of the parties as 
defined by the terms of the contract itself. The' défendants are not 
asserting, as against the plaintiffs, any rights or benefits conferred 
upon them by the express provisions of the contract itself. On the 
contrary, their défense is that the contract is not binding upon them, 
and never took effect, because it is, as they allège, illégal and void, in 
that it was made in lowa in violation of the statutes of this state. 
The défendants, having received ail the benefits conferred upon them 
by the contract, are now seeking to defeat its enforcement, not upon 
any question arising on the terms of the contract, but upon the ground 
that, at the time and place the contract was made, it was invalid and 
void. Upon sueb an issue, is there any reason why the court shall 
not ascertain the very facts of tbe case and décide accordingly? Is 
there any reason why the plaintiffs are estopped from proving the ex- 
act truth of the transaction? The point of inquiry is, wben and 
wbere was the contract of sale entered into ? "A contract is an agree- 
ment in which a party undertakes to do, or not to do, a particular 
thing." Sturges v. Crowtiinskield, 4 Wheat. 197. A contract does 
not become sueh until the minds of the contracting parties meet. 
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When and where did the plaintiffs agrée to sell the liquors in ques- 
tion to the défendants ? Connors certainly did not make or complète 
a contract with défendants, for it is admitted, in the aspect of the 
case now under considération, that he had no authority to make a 
contract or to bind plaintiffs. The utmost that can be said ia that 
he, not having authority to make a contract, undertook to agrée upou 
the terms of sale, which did not, however, bind plaintiffs until they 
had given their assent thereto. The contract was made when plain- 
tiffs, by approval, acceptance, or ratification, assented thereto. Then, 
in fact, for the first time, did the minds of the contracting parties 
meet, and thereby render binding and obligatory that which before 
was, in effect, only a proposition for a contract. The raie is well set- 
tled that where orders are given for the purchase of goods to an agent 
who has not authority to sell, but which are forwarded to the princi- 
pal for bis approval, the contract is deemed to be made at the place 
of approval. Tegler v. Shipman, 33 lowa, 194; Taylor y. Pickett, 
52 lowa, 469; S. C. 3 N. W. Eep. 514. The principle recognized 
in thèse cases is applicable to the question presented in the case 
under considération, and no good reason is perceived for making 
a distinction in the raie to be applied. 

The same doctrine is enforced in cases of contracts entered into on 
Sunday, where, by the law of the state, such a contract would be void. 
A ratification thereof on a week-day is held good. Thus, in Hanison 
V. Colton, 31 lowa, 16, the suprême court of lowa cite approvingly the 
rule given in Story, Cont. § 619, "that any ratification of a contract 
on a week-day, such as a new promise to pay, a refusai to rescind on 
demand made, a partial payment, and the like, would render the con- 
tract binding, though originally made on Sunday." If the ratifica- 
tion of a contract must, under ail circumstances, be held to revert 
back to the time aûd place of its inception, and only that effect can 
be given to it, it would foUow that a Sunday contract could not be 
ratified on a week-day, because, if that were the rule, the ratification 
must be held to bave taken effect at the time the original contract 
was entered into, and a ratification taking effect on Sunday would be 
open to the same objection that invalidated the original contract. 
The ratification is held good, however, because it takes effect on a 
week-day, and the courts recognize that fact, and, in conséquence 
thereof, give effect to the contract originally void. The true rule is 
that when the question involves the validity of the contract, as such, 
the court may consider the very time and place where and when the 
act was done that gave life to the contract. In the case at bar this 
act took place in Chicago, and the contract must be held to hâve 
been made at that place, and not in Dubuque. Consequently, tliere 
was no error in the instructions given to the jury upon this point, 
and the motion for new trial must be overruled. 
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HëIRS OF SzYMANSKI V. ZuNTS.* 
lOireuit Court, E. D. Louisiana. April 10, 1884. ) 

1. Confiscation Act of 1862, (12 St. 589.) 

The effect of the statute of confiscation of 1862, (12 8t. 589,) modifled by tlie 
joint resolution, (12 St. 627,) is to take.bythe decree of condemnation, f rom the 
ofEender ail estate, leaving him only the naked capacity to transmit to his heirs. 

2. Bamb— Waeranty. 

The decree of confiscation of the property separated it from any power or 
dominion over it on the part of the oflender âfter the commission of the act for 
which it was condemned. His warranty, therefore, has no elîect upon the res 
which has vested in the plaintifïs beoause it had been once a portion of the 
estate of their ancestor. 

3. Bame— In.ttjnction. 

The only etîect which rould be invoked from the violation of the warranty 
would be, that, ior reasons disconnected from the conflscated property, namely, 
because other property of tlie ancestor warranter had come into the possession 
of the plaintifEs as heirs, a right of action against them exista in the défendant 
upon the ancestor's warrant}'. This, if it were ail conceded, (and upon this no 
opinion is given,) would give no right to enjoin the suit at law. It would pré- 
sent the case of two parties having each a cause of action against the other, 
one at law and the other in equity, where each must take its natural course, 
and come to its conclusion withoutany interférence springing up from the exist- 
ence or progress of the other. 

4. Pbacticb. 

The provisions of article 375 of the Code of Practice of Louisiana are merely 
régulations of procédure operative upon tlie courts of the state alone, and not 
applicable in the courts of the United States, where, as hère, the demand in the 
flrst suit is a demand upon the law side of the court, and the counter demand 
on the part of the défendant is one which is of equity cognizance. In such a 
case, the question whether a stay will be granted will be controlled by the rules 
which détermine the action of courls of equity in the United States courts. 

5. Same — iNJCnStCTIONS. 

It is a rule of practice in the circuit courts of the United States not to allow 
an injunction to stay an ejectment until it can be investigated in equity, unless 
a judgment be entered therein. Turner v. American Misaioaary Society, 5 Mc- 
Lean, 344, followed. 

On Motion to Stay Proceedings. 

E. H. Farrar, for plaintiiïs, 

Wm. F. é Delos G. Mellon and James E. Zunts, Jr., for défend- 
ant. 

BiLLiNGS, J. A motion is submitted to stay proceedings in this 
action until the plaintifïs hâve entered an appearance and pleaded 
in a sait in equity, filed in this court by the défendant against the 
plaintifiFs. This suit is an action of ejectment brought by the heirs of 
a person whose real estate had been conflscated under the act of 1862, 
and for rents and profits. The suit in equity is based upon a war- 
ranty which the plaintiffs' ancestor, whose property had been confls- 
cated, and who subsequently acquired apparent title to the same, 
entered into with the remote grantors of the défendant, and seeks to 
discover and charge the plaintiffs with the amount and value of prop- 

>Reported by Joseph P. Hornor, Bsq., of the New Orléans bar. 
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erty, iudependent of that confiseated, which descended to them, aa 
lieirs, from the estàte of their ancestor, wlio is thus the remote war- 
rantor of the défendant. What is the relation of thèse two demanda 
to each other ? Thé answer to this question, so far as concerns the 
demands intrinsically, dépends in part upon the effeot of the putting 
in opération of the statute of confiscation. Article 3, § 3, last para- 
graph, of the constitution of the United States déclares that "no at- 
tainder of treason shall work corruption of blood or forfeiture, except 
duringthe life of the person attainted." The statute (vol. 12, p. 589) 
had in terms permitted the forfeiture of real estate absolutely. The 
object of the joint resolution (vol. 12, p. 627) was to limit the for- 
feiture by the article of the constitution above quoted with référ- 
ence to the punishment of treason. The meaning of the constitution 
is determined by this object, and therefore was that the offense should 
work no corruption of blood, which, when applied to a spécifie pièce 
of property, is but another form of the expression, "or forfeiture dur- 
ing the life" of the offender. For if the forfeiture stopped with the 
life of the person in whom the estate was vested, it would foUow that 
there would be a transmission, upon his death, of the property as if 
there had been no forfeiture ; i. e., there would remain in the offender 
no estate, but only the power to transmit. Blackstone says (book 4, 
p. 382) that the justice of the punishment Of treason, by corrupt- 
ing the blood, was founded upon the considération that he wbo had 
violated the fundamental principles of government had broken his 
part of the compact between the king and the people, had abandoned 
his connections with soeiety, and therefore had no right to those ad- 
vantages which belonged to him purely as a member of soeiety, 
among which social advantages the right of transferring or trans- 
mitting property to others is one of the chief. Subsequently, by the 
statutes of Anne, and upon the union with Scotland, this posthumous 
punishment of innocent heirs was abated upon principles of clemency, 
which undoubtedly moved the framers of the constitution to secure 
the prévention of attainder save by judicial sentence, and the restric- 
tion of any attempt or forfeiture to the life of the person attainted or 
punished. 

The effect of the statute of confiscation of 1862, modified by the 
joint resolution, is to take by the decree of condemnation from the of- 
fender ail estate, leaving him only the naked capacity to transmit to 
his heirs. The eondemned property by the decree ceased to belong 
to the estate of the offender save for the single purpose of designating 
in whom it should vest upon his death. It follows that it separated 
it from any power or dominion over it on the part of the offender 
after the commission of the act for which it was eondemned. His 
warranty, therefore, has no effect upon the res which has vested in 
the plaintiffs, because it had been once a portion of the estate of their 
ancestor. The only effect which could be invoked from the violation 
of the warranty would be that for reasons disconnected from the con- 
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fiscated property, namely, because other property of the ancestor war- 
ranter had corne into the possession of the plaintififs as heirs, a right 
of action against them exists in the défendant upon the ancestor's 
warranty. This, if it were ail conceded, (and upon this no opinion 
is given,) would give no right to enjoin the suit at law. It would 
présent the case of two parties having each a cause of action against 
the other, — one at law, and the other in equity, — where each must 
take its natural course, and come to its conclusion without any inter- 
férence springing up from the existence or progress of the other. 

It remains next to be considered how far the statutes of the state 
of Louisiana affect this motion. It bas been urged that the Gode of 
Practice of this state, which authorized a reeonventional demand in 
any cause or for any cause of action where the plaintiffs are, as hère, 
non-residents and without the jurisdiction of the court, aids in estab- 
lishing the right to maintain this rule on the part of plaintiffs. Code 
Pr. art. 375. It should be observed that the right to implead the 
plaintiffs for any demand is supplemented by the provision contained 
in article 194, which provides that "absent persons" shall be brought 
into court by service upon "a curator," whereas in the circuit courts 
of the United States jurisdiction is witbheld unless the défendant be 
"an inhabitant of the district," or "be found" within the same. Nor 
do I find any enaetment, either in the Code of Practice or Civil Code 
of this state, which créâtes any absolute right of set-off between two 
parties who are mutually indebted. The provisions contained in ar- 
ticle 375 are therefore merely régulations of procédure operative upon 
the courts of the state alone, and not applicable in the courts of the 
United States, where, as hère, the demand in the first suit is a de- 
mand upon the law side of the court, and the counter-demand on the 
part of the défendant is one which is of equity cognizance. In such 
a case the question whether a stay will be granted will be controlled 
by the rules which détermine the action of courts of equity in the 
United States courts. Thèse rules are not arbitrary. They are 
founded upon a further question, as to whether the offset is either a 
matter of légal right, made such by the law of the state, or is required 
in order to do justice between the parties. In this case there is no 
statutory offset. The case présents disconnected demands which are 
sought to be offset. In such a case the diligence of the parties, and 
the rules of the courts in which the respective claims must be pre- 
sented, must work out the resuit. Neither suit can be accelerated 
nor retarded on account of the other. Especially must this be true 
when, as hère, the suit sought to be stayed ia a suit in ejectment ; for 
it is a rule of practice in the circuit courts of the United States not to 
allow an injunction to stay an ejectment suit until it can be investi- 
gated in equity, unless a judgment be entered therein. Turner v. 
American Missionary Society, 5 McLean, 344. So far as I find préc- 
édents for this motion they are confined to cases where it is sought 
to compel an answer to a cross-bill, which, of course, must présent a 
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matter neeessarily connected with the demand of the plaintiff, and 
therefore neeessarily involved in its just adjudication. Hère the mat- 
ters hâve no connection, except that they exist between the same 
parties. 

The motion is denied. 



Kbllt V. Hbkrall, Ex'r, etc. 

(Circuit Court, D. Oregon. iVIay 26, 1884.) 

1. Tax Deed— Efpect of, as Evidbncb. 

Notwithstanding theaot of 1865, (Or. Laws, f 90,) making a tax deed conclu- 
sive évidence of the legularity and validity of the prier proceedings, in an ac- 
tion by the owner of the property to recover the posses.'^ion froni tlie grantee 
in suoh deed, or his assignée, it inay be shown that no warrant issued for the 
collection of the tax levied on the property, or that there was no sale thereon 
on that account. 

2. Warbant for thk Collection of a Belinquent Tax. 

A warrant for the collection of a delinquent tax was received by the sheriflE 
on May 5th, and on Friday, July 6th, 62 days thereaf ter, he sold the same. lleld, 
that the warrant was dead and the sale void ; and that the sale could not be 
made after the return-day of the writ, wliich was either the tirst Monday in 
July, or the sixtieth day after its receipt by the sherifï, and possibly 30 days 
in addition, in case a prlor appointed sale was postponed to some day wiihin 
that period for sufflcient cause, with the approval of the county court. 

3. AssEssMENT RoLL — Debcriptiok op Propkbty Thhirein. 

In 1876 there was only one place in Multnomah county laid ont and recorded 
as the " Portland Homestead," contaiuing a lot 3, in block B, of whioh Marj' 
Kelly was the owner. The assessor entered the same on the assessment roll for 
taxation in her name, and dcscribed it as " lot 3, in block B, Fort. Homstd. 
Ass.," and valued it for taxation al $100. lleld, that the description was suffl- 
ciently certain. 

4. Revenue Laws — Construction of. 

Laws for raising revenue for the support of the state are remédiai in their 
character, and proceedings taken under them for the purpose of asccrtaining 
the amount a citizen ought to contribute to the common weal ought not to be 
considered as taken in invitum, or hostile to him or his interests, but rather 
as proceedings in his behalf, in which it is his duty to co-operate with the 
State, so as to enable it to reach a correct and just resuit. 

Action to Eecover Possession of Real Property. 

H. B. Nicholas, for plaintiff. 

Robert Bybee, for défendant. 

Deady, J. This action is brought by the plaintiff, a citizen of the 
state of California, to recover the possession of lot 3, in biock B, in 
Portland Homestead. It was commenced against Jacob Pisher, a cit- 
izen of Oregon. After the cause was at issue, Pisher died, and on 
Pebruary 22, 1884, his death was suggested to the court and sup- 
ported by the afSdavit of the plaintiff's attorney, whereupon the ac- 
tion, on motion of the latter, was continued against the executor of 
the deceased, George Herrall. This is according to the practice pre- 
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scribecl in such cases by the Oregon Code of Civil Procédure, § 37, 
but it is doubtful if the personal représentative of a deceased défend- 
ant can be made a party to an action in this court in place of the 
latter, on the application of the plaintiflf, otherwise than by a scire 
facias issued "twenty days beforehand," as provided in section 955 
of the Eevised Statutes. But, as the exécuter has since voluntarily 
appeared in the action, and by bis counsel stipulated that the cause 
may be tried by the court without a jury upon the facts therein stated, 
in addition to those admitted by the pleadings, I suppose be is prop- 
erly before the court as the défendant in the case, and that judgment 
may be given for or against him with the same etîect as if he had 
been brought into the case by scire facias. See Hatch v. Eustis, 1 
Gall. 160; Barker v. Ladd, 3 Sawy. 44. 

It appears, from the admissions in the pleadings and the stipula- 
tions of the parties, that in 1876, and prior thereto, the plaintiff was 
the owner in fee of lot 3, in block B, in Portland Homestead, in the 
coimty of Multnomah and state of Oregon, according to the reoorded 
plat thereof, and that in said year the assessor of said county entered 
on the assessment roU thereof for taxation, in the name and as the 
property of the plaintiflf, "lot 3, in block B, Port. Homstd. Ass.," and 
valued the same thereon, for such purpose, at $100, upon which valu- 
ation a tax was afterwards levied by the proper county court, for state, 
county, and scbool purposes, of $1.50. The tax so levied upon said 
property not being paid or collected as provided by law, the same was 
returned by the sheriflf before the first Monday in April, 1877, as dé- 
linquant, and thereafter entered by the county clerk on the list of 
unpaid taxes and "charged" to Mary Kelly, together with a descrip- 
tion of the property as lot 3, in block B, in "P. H. Ass'n," which list 
was, on May 5, 1877, delivered to the sheriff, with a warrant attached 
thereto, dated May 3, 1877, "for the collection of the taxes therein men- 
tioned and described," who, not being able to find any personal prop- 
erty belonging to the "delinquent," "thereupon" duly levied on the 
real property described in said list as foUows : "Kelly, Mary, Portland 
H. Ass'n, lot 3, block B; tax, $1.05," — and duly advertised the same 
for sale at the court-house door on July 6, 1877, by the description last 
aforesaid, and then and there sold the same, subject to rédemption, 
to said Fisher, he being the highest bidder therefor, for the amount 
of said tax — $1.50 — and $2.90 costs, — in ail, $4.40, — and gave him 
a certificate thereof aecordingly. 

On July 12, 1879, the time for rédemption having expired without 
any application being made to redeem the property, the sheriflf exe- 
cuted a deed to the purchaser, in pursuance of said sale, for the f ol- 
lowing described property : "Lot 3, in block B, in the Portland Home- 
stead Association, in Multnomah county, state of Oregon," — who 
thereupon went into possession of the lot in controversy, and occupied 
the same until his death, in said county, on January 5, 1884, leaving 
a will in which George Herrall was named as executor, and to whom 
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letters testamentary were afterwards issued thereon by the proper 
county court. 

It also appe$r8 from said stipulation "that if évidence is admissible 
to show the meaning of the abbreviation, 'Port. Homstd. Ass.,' as it 
appears in said assassinent roll, it naeans ' Portland Homestead Asso- 
ciation.' " 

Formerly, a party claiming under a tax deed was held to strict proof 
of the legality and regularity of every step in the prior proceeding, 
from the listing of the property down to and including the sale. The 
application of the conservative maxim, omia rite prœsumuntur, was 
not allowed; and it was assumed that nothing was done, or rightly 
done, until the contrary was shown. Owing, probably, to the great 
disparity between the real value of the property, in many cases, as in 
this, and the amount paid for it by the purchaser at the tax sale, the 
courts were astute to find some flaw in the proceeding, on account 
of which they might hold the deed invalid, and thus prevent what 
might be considered as a forfeiture of the property. In this state of 
the law, taken in connection with the fact that the process of the as- 
sessment and collection of taxes is generally in the hands of inexpe- 
rienced and untrained persons, selected by popular élection for short 
periods, it is not surprising that the sale of property for the non- 
payment of taxes has usually been regarded as a mère admonitory 
formality, which, at most, could only involve the delinquent owner in 
a "lawsuit" with the purchaser, in which the latter was quite sure to 
corne out second best. 

In Blackw. Tax Titles, 72, it is said that out of 1,000 such titles 
that had found their way into the appellate courts (1869) not twenty 
of them had proved "légal and regular" according to this severe test. 

The duty of the owner to return his property for taxation, and to 
assist and co-operate with the state in ascertaining the exact amount 
that he ought to contribute to the public revenue, seems to bave been 
overlooked, and the proceeding regarded and treated as a hostile, if 
not a predatory, one on the part of the state against the citizen, in 
which the latter was justifiable in getting off as cheaply as possible, 
or lying by and allowing his property to be sold for taxes, and then 
avoiding the effect of the sale, and escaping the payment of the tax 
altogether, by showing some defect or irregularity in the proceeding, 
that in a like transaction between man and man would be regarded 
as altogether immaterial. Blackw. Tax Titles, 125. Bat the dilïi- 
culty, not to say injustice, of raising revenues by a System which in 
effect only reaches the diligent and conscientious citizen, in time 
attracted public attention to the necessity, if not propriety, of treat- 
ing the proceeding for raising the public revenue as a proceeding 
founded on remédiai législation, and designed to promote the public 
good, — as a proceeding in which it is the duty of the citizen to co- 
qperate with the state, at least up to the point of ascertaining what 
is due from him, and which, in common with other public proceedings. 
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is to have the benefit of the preaumption, declared in the Or. Code of 
Civil Procédure, § 766, sub. 15, "that officiai duty bas been regularly 
performed." 

In Oooley, Tax'n, the learned autbor (383, note) suggests that too 
much importance has been attached to this idea that a proceeding 
for the assessment and levy of a tax is "hostile" to the tax-payer, 
and adds the following judicious and sensible oomments : 

"The proceedings in the assessment of a tax are not, in any proper sensé, 
hostile to the citizen. They are, on the other hand, proceedings necessary and 
indispensable to the détermination of the exact share wliich each résident or 
property owner ought to take, and may and ought to be supposed désirons of 
taking, in meeting the public necessity for a revenue; proceedings which the 
willingness of the tax-payer cannot dispense with, and which only become 
hostile when the duty to pay, once fixed, fails to be performed by payment. 
Then, and then only, do the steps taken by the government assume a com- 
pulsory form. Until then, the reasonable presumption is that government 
and tax-payer wilj act together in harmony, and that the latter will raeet his 
obligation to pay as soon as the former has performed its duty in determin- 
ing the share to be paid. " 

In time the législatures of many oî the states interfered, and re- 
lieved the purchaser at a tax saie from the intolérable burden of 
proving the regularity and legality of every step in the proceeding 
by making the tax deed prima fade évidence of the title of the pur- 
chaser and the regularity of ail the prior proceedings. 

In Pillow V. Roberts, 13 How. 476, Mr. Justice Gteier, in consid- 
ering an Arkansas statute of this character, says : 

"The evil plainly intended to be remedied by this section [96th] of the act 
was the extrême difflculty and almost impossibility of proving that ail the 
very numerous directions of the revenue act were fully complied with an- 
técédent to the sale and conveyance by the collecter. Expérience has shown 
that when such conditions were enforced, a purchaser at tax sales, who had 
paid his money to the government, and expended his labor on the f aith of 
such titles in improving the land, usually became the victim of his own cre- 
dulity, and was evicted by the récusant owner or some shrewd speculator. 
The power of the législature to make the deed of a public officer prima facie 
évidence of the regularity of the previous proceedings cannot be doubted . And 
the owner who neglects or refuses to pay his taxes or redeem his land has no 
right to complain of its injustice. If he had paid his taxes or redeemed his 
land, he is, no doubt, at liberty to prove it, and thus annul the sale. If he 
has not, he has no right to complain if he suffers the légal conséquence of his 
own neglect." 

But this change in the law only shifted the burden of proof onto 
the party who contested the title of the purchaser, and any defect or 
irregularity in the proceeding could still easily be shown by such 
contestant from the publie records or writings. On this account th( 
statute did not f urnish the protection to the purchaser that was eî • 
pected; and therefore some of the states — for instance, lowa and Ore- 
gon — have gone further in that direction and declared, in efiEect, tha* 
a tax deed shall be conclusive évidence o£ the title of the purchasei- 
and the regularity of the prior proceedings, except in certain speci : 



368 FEDERAL BEPORTEB. 

fied and essentîal particulars, concerning which it may still be con- 
troverted by évidence to the contrary and overthrown. But Judge 
Cooley, in considering this subject, (Cooley, Tax'n, 356,) says that 
the authority of the législature to pass suoh statutes haa this plain 
limit: "It cannot deprive one of his property by making his adver- 
sary's claim to it, whatever that claim may be, conclusive of its own 
validity. It cannot, therefore, make the tax deed conclusive évidence 
of the holder's title to the land." See, also, Cooley, Const. Lim. 
368. A.nd in McCready v. Sexton, 29 lowa, 356, the court held that 
a statute of that state making a tax deed conclusive évidence that ail 
the prerequisites necessary to a valid sale, so as to vest the title in the 
purchaser, had been done, is unconstitutional, so far as the essential 
prerequisites to the exersise of the taxing power is concerned, and 
that tUe following are of that character : The listing and assessing 
of the property; the levy of the tax thereon; the warrant to sell the 
same; and a sale thereon. This ruling has been adhered to in sub- 
séquent cases, and the resuit is that tho statute is allowed to be only 
prima facie évidence that thèse essential prerequisites hâve been 
done, but as to ail other steps in the proceeding, and even the time 
and manner of doing thèse, including the notice to sell, the deed is 
held to be conclusive. Martin v. Cole, 38 lowa, 141. 

The act of December 18, 1865, (Or. Laws, p. 767, § 90,) provides 
that if land sold for taxes is not redeemed within two yeai'S from the 
date of the certiiicate of sale, the purchaser or his assigns shall re- 
ceive a deed therefor from the sheriff, oontaiiiing a description of the 
property sold, the amount bid, the year in which the tax was levied, 
a statement that the tax was unpaid at the time of the sale, and that 
no rédemption has since been made, which deed shall operate to con- 
vey a "légal and équitable title" "in fee-simple to the grantee" 
therein-; and upon the delivery thereof "ail the proceedings required 
or directed by law in relation to the levy, assessment, and collection 
of the taxes and the sale of the property shall be presumed regular, 
and had and done in accordance with law; and such deed shall be 
prima, facie évidence of title in the grantee, and such presumption and 
such prima facie évidence shall not be disputed or avoided except by 
proof of either (1) fraud in the assessment or collection of the tax ; (2) 
payment of the tax before sale or rédemption after the sale; (3) that 
the payment or rédemption was prevented by the fraud of the pur- 
chaser; and (4) that the property was sold for taxes for which the 
owner of the property was not liable, and that no part of the tax was 
levied or assessed upon the property sold." 

The plaintiff contends that this tax deed is void for several reasons, 
most of which are, in effect, that the property is not sufficiently de- 
scribed in the assessment roU and the subséquent proceedings. It is 
not claimed that there was any fraud in the assessment or collection 
of the tax, or that it was paid before the sale or the property redeemed 
therefrom, or that such payment or rédemption was prevented by the 
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fraud of the purchaser, or that lot 3, in block B, in Portiand Home- 
stead, was not liable to assessment and taxation in 1876 as the prop- 
erty of the plaintiff. The only ground, then, according to this act, . 
upon which the validity of thia deei can be attacked for defects in 
the prior proceedings, not apparent upon the face of it, is that mem- 
tioned in the last clause of subdivision 4 of section 90, aforesaid, — 
"that no part of the tax was levied or assessed upon the property 
sold." The terms "levied or assessed" are hère used as convertible 
ones. But, strictly speaking, taxes are "levied," not assessed. Un- 
der the law of this state the assessment, which consists of the listing 
and valuation of the property, is made by the assessor, (Or. Laws, 
p. 754, § 29; Rap. & Law. Law Dict. "Assessment,") and upon this 
valuation the taxes are iniposed or levied by the county court, and 
extended on the roll by its clerk. Or. Laws, 760-761. The assess- 
ment of land is made by entering, in the appropriate column in the 
assessment roll, the name of the owner and a description of the 
property, with its valuation, which, in case of a lot or block "situated 
in any city, village, or town, " a plat of which is recorded, may con- 
sist of the number of such lot and block, with the name of the "vil- 
lage or town in which the same is situated." Id. p. 764, §§ 29, 30. 
In this case the assessment roll contains the name of the owner of 
the property in question, the number of the lot and block, the valu- 
ation of the same, and the amount of the tax levied thereon, and the 
only question is whether the place or village in which it is situated 
("Portiand Homestead") is sufficiently indicated by the abbreviation 
"Port. Homstd. Ass." 

This statute has not been construed by the suprême court of the 
state. It does not go as far as the lowa act, by any means, but still 
it does undertake, among other things, to make the tax-deed conclu- 
sive évidence of a warrant for the sale of the property and a sale 
thereon, — two things which the lowa court holds are essential to the 
validity of the tax deed, and of which it can only be made prima facie 
évidence. For the purposes of this case, it will be assumed that the 
Oregon statute should be limited and restrained in its opération ac- 
cording to the rule laid down in the lowa court. 

Upon thie construction of the statute, the deed must be considered 
as only prima facie évidence that the prior proceedings were duly had 
and done; at least, in thèse four particulars, namely : (1) The assess- 
ment of the property; (2) the levy of the tax thereon; (3) the issue 
of a warrant for the non-payment of the same; and (4) the sale of the 
property thereon. As to thèse facts, the deed is not eonclusive, and 
the contrary may be shown, and its invalidity thereby established. 

By the fourteenth amendment the state is forbidden "to deprive 

any person of property without due processof law." And to make a 

tax deed eonclusive évidence that the property which it purports to 

eonvey was assessed for taxation; that a tax was levied thereon, and 

v.20,no.6— 24 
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the same was sold upon à warrant issued for that purpose, for the 
non-payment of siich tax, when in fact there was neither an assess- 
ment, levy, warrant, nor sale, or only any three of them, — is, in my 
judgment, such depriyation. If it is not, then a simple act of the 
législature, declaring that the farm of A. is henceforth the farm of 
B., for no other or better reason than its sovereign pleasure, is "due 
proeess of law;" and the prohibition is nugatory in regard to tbe very 
authority it was intended to control. An assessment to Mary Kelly 
of lot 3, in block B, in "Salem Homestead," is not an assessment of 
such lot in "Portland Homestead;" and therefore a tax levied upon 
the former is not a tax levied upon the latter, and the proceeding 
will not support a sale of the latter for the non-payment of such tax. 
This is self-evident. But between a case of clear mistake as to the 
description of the property and a perfectly accurate one, there are 
many cases of imperfect or ambiguous descriptions, in which it is 
difficult to décide whether the description is suffioient or not. 

In Cooley, Tax'n, 282, it is said that in listing land for taxation 
"it must be described with particularity suffioient to afford the owner 
the means of identification, and not to mislead him;" and that "a de- 
scription that would be sufficient in a conveyanoe between individuals 
would generally be sufficient hère." 

Of course, the abbreviation "Port." does not necessarily signify 
"Portland." Indeed, it may be admitted that, abstracted from its 
surroundings, it is as likely as not to stand for something else. But 
the letters "Homstd." corne so near representing the word "Home- 
stead," both to the eye and ear, that it may well be regarded as a 
case of misspelling, by the omission of the silent or obscure letters, 
rather than au abréviation. The description may then be read, to 
begin with, as "Port. Homestead." And now take into considéra- 
tion the fact that there is a "Portland Homestead" in this county, 
and only one, and that in the year 1876 Mary Kelly owned lot 3, in 
block B, therein, which was then liable to assessment and taxation, 
and it is apparent that "Portland Homestead" was meant and un- 
derstood by the description used. Had the plaintiff examined the 
assessment roU it is difficult to see how she could hâve been misled 
by this description, or failed to learn from it that her lot 3, in block 
B, in Portland Homestead, was asseseed for taxation. 

The false addition "Ass. " may be rejected from the description of 
the place. It is evidently an abréviation of "Association," and its 
insertion in the description apparently arose from the fact that the 
name of the proprietor of the property includes the name of tbe home- 
stead, and is so far identical with it. The property could not be sit- 
uated in the association — the collection of persons or légal entity that 
laid out and named the town. The manifest falsity of this particu^ 
lar in the description, and the sufficienoy of that which remains to in- 
dicate the location of the lot, brings the case within the opération of 
tho maxim, falsa demonutratio non nocet — a miere false description 
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does not make an instrument inoperative. Broom, Leg. Max. 629. 
See, also, 1 Greenl. Ev. § 397. 

My conclusion upon this point is that the proof furnished by the 
sherifî's deed of the assessment of the property, and the levy of the 
tax thereon, is not overcome by the introduction of the assessment 
roll. On the contrary, both thèse facts are sufficiently shown by the 
entries thereon. See Mccklem v. Blake, 19 Wis. 397. 

The legality of the sale is questioned by the plaintiff, on the ground 
that it was not made during the life of the warrant, but after the re- 
turn-day thereof. 

By section 82, Or. Laws, 766, a warrant for the collection of a de- 
linquent tax is made équivalent to an exécution, except as in chapter 
57 otherwise provided. By section 275 of the Code of Civil Procéd- 
ure, an exécution against property is made returnable within 60 days 
after its receipt by the sheriff; but by section 290 of the same it is 
provided that the sheriff may, "for want of purchasers, or other suffi- 
cient cause," postpone a sale, with the consent of the plaintiff in the 
exécution, "not exceeding thirty days beyond the day at which the 
writ is made returnable." It appears frora the sheriff's return in 
this case that he received the warrant on May 5th, and made the 
sale thereon 62 days thereafter, on July 6th. The return does not 
state distinctly when the levy was made, but it is clear that it was 
made during the life of the warrant, for it appears that upon the rer 
ceipt of the writ the officer levied upon the property, and published a 
notice of the sale thereof for four weeks before the same took place. 

At common law, when an ofScer bas entered upon the exécution of 
a writ, as by making a levy therewith, before the return-day thereof, he 
may sell the property thus levied on at any time thereafter. Wheaton 
V. Sexton, 4 Wheat. 504; Remington v. Linthicum, 14 Pet. 92 ; Freem. 
Ex'ns, § 106. But it seems this power is limited in this state by 
said section 290, the effect of which is, in my judgment, to require a 
sale on exécution to be made within the life of the writ, or at most 
within 30 days after the return-day thereof. And this postponement 
for 30 days can only be made with the consent of the plaintiff indorsed 
on the writ, and for a cause thereon stated. Wbether this provision 
concerning the postponement of a sale, and requiring the consent of 
the plaintiff to authorize it, is applicable to a warrant for the collec- 
tion of a delinquent tax, may be doubted. But, if it is, the county, as 
represented by the county court, ought to be considered the plaintiff 
in the writ and give the consent to the postponement. But such 
postponement can only take place after a day appointed for the sale 
within the life of the writ, and for a cause then ascertained to exist 
by the of&cer, which fact ought to be stated in his return. In this 
case the return does not show that the case was postponed to July 
6th, but that it was appointed and advertised for that day in the first 
instance ; so that there is no doubt that the sale was made after the 
life of the warrant, and not upon an adjournment from an earlier day 
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■withic such life, as required by said section 290 in case of an exécu- 
tion. 

And by section 81 (Or. Laws, 766) it is provided that within 10 daj-» 
after the first Monday in April the county clerk shall make and de- 
liver to the sheriff "a true and correct list of the taxes returned unpaid, 
and a correct description of the land or town lots, if the same can be 
made, and to whom such taxes are charged, * • * ^ith a writ 
attached thereto," commanding him to coUect the same ont of the 
goods and chattels of the délinquant, and, if none be found, then to 
levy "upon the real property, as set forth in said tax-list," and to pay 
over ail moneys so coUected by the first Monday in July thereafter. 
In my Judgment, there is in this provision a necessary implication 
that the warrant for the collection of the tax is not only returnable 
by the first Monday in July, with the "moneys" made thereon, but 
that it must be executed before that time by the sale, if need be, of 
the property mentioned therein, or an offer to sell the same at a time 
and place appointed for that purpose. 

By the return in this case it appears that the day of sale — July 
6th — was a Friday; from which it is shown that the first Monday in 
July of that year occurred on the second of the month, and that the 
sale took place four days after the time prescribed for that purpose by 
this statute. So that, whether this warrant, as to the time within 
which a sale could be made in pursuance of a levy under it, is to be 
considered an exécution and subject to said section 290 of the Code, 
or controlled by said section 81 of the tax law, it appears that the 
sale of this property was made after the time limited by law therefor. 

It being assumed, as bas been said, that the act of 1865 must be 
construed so as to allow the tax deed to be overcome by showing that 
there was no sale of the premises, the question arises whether a sale 
upon a warrant, after the time within which it is required to be made, 
is a valid sale. If a sale is actuully made upon or in pursuance of 
the authority of a lawfnl warrant, no mère irregularity in the man- 
ner and time of making such sale can be shown to avoid the deed. 
On the contrary, it is conclusive évidence of the regularity of the sale 
in ail such-respeots. For instance, it cannot be shown that the sale 
was without or upon an insuffieient notice, or that it was made else- 
where than at the couri-house door, or otherwise than between the 
hours of 10 and 4 o'clock in the day-time, as prescribed by section 
93, (Or. Laws, 768.) But where the sale is made without any au- 
thority in the officer for that purpose, as where there is no warrant 
for the collection of the tax, the fact may be shown to avoid the deed. 
And taking it for granted that the authority to sell under the warrant 
of May 3d was gone before July 6th, then the sale in this case was 
essentially illégal, and the deed made in pursuance thereof void. 

There isalso a question made in the case as to whether there ever 
was a warrant issued to collect a delinquent tax "charged" to Mary 
Kôlly and- levied upon this "town lot." The warrant is "attached" 
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to the "list" of "unpaid" taxes, and only authorizes the collection of 
a tax levied on "the lands or town lots" described therein. In the 
delinquent roUthe only property which appears to hâve been assessed 
to Mary Kelly is lot 3, in block B, in "P. H. Ass'n," With our prés- 
ent knowledge of the subject it may be quite apparent that the let- 
ters "P. H." were intended to signify "Portland Homestead," and 
doubtless they were so intended by the offieer who wrote them. But, 
reading them in the light of the proceeding alone, it is just as rea- 
sonable to infer that they stand for Pleasant, Prospect, or Plymouth 
Home or Hollow. If any weight is to be given in the direction 
contained in section 81, aforesaid, to the effect that the list of un- 
paid taxes sball contain a "correct description" of the property on 
which they are levied, it seems that the place in which a town lot 
is situated ought to be more certainly designated than by the in- 
itial letter of its name. And in this connection considération ought 
to be given to section 33, (Or. Laws, 755,) in which it is declared that 
"it shall be sufScient to describe lands in ail proceedings relative to 
assessing, advertising, or selling the same for taxes, by initial letters, 
abbreviations, and figures to designate the towuship, range, section, 
or part of section, and also the number of the lots and blocks." From 
the character of this provision and the nature of the subject there 
arises, in my judgment,a strong implication that, in describing lands 
for Buch purpose, initial letters shall not be sufficient otherwise or 
further than is hère expressly permitted. 

It is also objected to the warrant that it is illégal because it waa 
not issued and delivered to the sherifî within ten days from the fïrst 
Monday in April, as required by said section 81. But I think this is 
a matter of détail as to time cr manner that the deed does and may 
conclude inquiry about. The description of the property in the deed 
is probably sufficient, notwith standing the addition of the false par- 
ticular, "Association," to the name of the place, "Portland Home- 
stead," in which the lot is situated. Without this word the désig- 
nation of the place is correct; and, in obédience to the maxim, /aZsa 
demonstratio non nocet, it should be disregarded. But even if this 
maxim is not applicable hère, upon the ground, as some authorities 
hold, that the deed is not the voluntary conveyaiice of the owner of 
the lot, and therefore no intention can be imputed to him in the 
premises, [Bosworth y. Danzien, 25 Cal. 298,) still the deed may be 
upheld on the maxim, ut res magis valeat quam pereat; the spirit of 
which, it is said by Shaftek, ,T., in Bosworth v. Danzien, is that noth- 
ing should be destroyed merely for the sake of destruction. And, 
acting upon this view of the question, the court in that case held that 
neither an assessment nor a tax deed is neceasarily void because of a 
false call in the description of the land, unless it was sufficient prob- 
ably to mislead the owner; and decided that a description in that 
case consistiug pàrtly of a line commencing at a certain point, and 
■ !\' u.-ig 200 feet east, was sufficient, although it contained. the fur- 
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ther contradictory words, "along Corbett street, " because itwas man- 
ifestly impossible that a line laid in that direction would run along 
Corbett street. The false particular, "along Corbett street, " was, 
therefore, rejected sooner than that which was truly and well said or 
done should perish. But on the ground already stated, that the sale 
of the lot was unauthorized and illégal, because it was made af ter the 
time limited by law, I must hold that the deed to Pisher is void. 

The finding and judgment of the court will therefore be that the 
plaintif is the owner in fee of the premises and entitled to the pos- 
session thereof, and that she recover the same, with costs and ex- 
penses. 

It may be thought that I hâve given this case more considération 
than the amount at stake on it demands. But my excase is, if any 
is needed, the importance of the questions involved in it, the uncer- 
tain and confused state of the law on the subject, and the further fact 
that I am required to construe and apply the revenue laws of the state 
touching questions that hâve not yot been passed on by its suprême 
feourt. But, while sitting in this fédéral forum as a judge of the na- 
tional government, I do not forget that the state is one of the pillars 
on which rests the fabric of that government; nor that I am a citi- 
zen of the former, and bave as much interest in her well-being and 
respect for her authority as any who may profess more in this re- 
spect. 



NiNTH Nat. Bank of the City of New Yobk v. Ealls Ce, in the 

State of Missouri.' 

{Circuit Court, E. D. Missouri. April 29, 1884.) 

1. MuNiciPAi, Bonds — Real Part? rs Interest— Jubisdictiok— Evidence. 

Where, in a suit upon municipal bonds, the défendant pleads that the plain- 
tiS is not the real party in interest, the production of the bonds by the plaintifl 
is prima fade proof that he is the légal holder ; and it then devolves upon the 
défendant to prove that the bonds hâve been transferred to the plaintlÉ collu- 
sively, or without value, in a way to operate a fraud upon the jurisciiction of the 
United States courts. 

2. Same. 

Where the proof is that the bonds were transferred to the plaintifl to secure 
existing and aocruing indebtedness to him, he is the real party in interest for 
the purpose of maintaining a suit thereon, irrespective of the rights of partie.s 
inter aese prier to the transfer. 

At Law. 

This was an action upon certain coupon bonds alleged to hâve been 
issued by the défendant and to be owned by the plaintiff. The de- 
fendant by its answer dénies the allégations of the pétition, and al- 
lèges that the plaintiff is not the real party in interest. 

1 Reported by Benj. F. Uex, Ksq. , of the St. Louis bar. 
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J. B. Henderson and James M. Lewis for plaintiff. 

Henry A. Cunningham for défendant. 

TsEAT, J. This case beingtried without the intervention of a jury, 
the court finds that the bonds and coupons sued on were dnly exe- 
cuted by the défendant. By receiving full proof of the exécution 
thereof, it became unuecessary to décide whether said bonds, being 
under the defendant's corporate seal, did net prove themselves, de- 
epite the local statutes, and without the detailed proof made. The 
court further iinds, under the objection of plaintiff as to the compe- 
tency of évidence thereto, the same having been heard, that the facts 
as proved are : That said bonds and coupons are the real property of 
one Hardin, a citizen of Missouri, who had deposited the same for 
collection with a bank in said state ; that said bank transferred the 
same to the plaintiff in this case as collatéral to indebtedness then 
existing between said bank, and for the personal indebtedness of the 
président of said bank, and for aocruing indebtedness, the amount of 
which was largely in excess of said bonds and coupons at the date of 
suit brought, and at the time of said transfer. 

As the plaintiff bank held such bonds and coupons as collatéral 
under the gênerai facts stated, and produced the same as holder 
thereof, the court roceived the same as if the plaintiff was the inno- 
cent hold«r, despite inquiry as to the antécédent righte of prior par- 
ties. The évidence with respect thereto bas been received under ob- 
jection, in order that the proposition of law involved may be fully 
considered; that is, when défendant pleads that the plaintiff is not 
the real party in interest, what should be the proper course of pro- 
ceeding? The court holds that the production of the bonds and cou- 
pons by plaintiff shows prima facie that it is the légal holder thereof ; 
that it devolves upon the défendant to prove that the transfer to plain- 
tiff was coUusive, or without value, in a way to operate a fraud upon 
the jurisdiction of the United States court. When the proof is that 
the transfer is for value to secure existing and accruing indebtedness 
to the plaintiff, the latter is the real party in interest for the purpose 
of maintaining the suit, irrespective of the rights of parties inter sese 
prior to said transfer. 

Judgment for plaintiff. 
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Ansohutz V. Miller and another.* 
(Circuit Court, E.D. Missouri. April 9, 1884.) 

Sales— MiBKBPEBSBNTATioNs as to Quality— Countbe-Olaim. 

Where A. sold B. a lot Qf ice at an agreed price, to be delivered wLen called 
for, and went to expense, at B.'s request, in getting the ice ont of the house in 
which it was stored, and B. paid part of the agreed price and part of the suni 
expended bj' B. at his request, and went to expense in sending for the ice, but 
only received about half of it, and refused to receivc tlie balance, on the ground 
that he had been deceivtid into purchasing it by B 's misrepresentations as to its 
quality, lield, in a suit by A. for the balance of ihe contract price and the bal- 
ance of money expended aa aforesaid, that A. was entitled lo recover, not with- 
stânding any misrepie-entations he might hâve made, if B. had beun givcn a 
fair opportunity to inspect the ice before hc closed the tjargain ; but that if B. 
had no been given an opportunity to inspect it, and had reli^d entirely upou 
A. 's représentations as toits quality, and it was infact of a poorer quality than 
represented, then A. was only entitled to recover the value of the ice received 
by B., and that B. was entitled to be allowed as a counter-claim and to recover 
back from A. ail the money he had paid A. in excess of the value of the ice re- 
ceived. 

At Law. 

Hagerman, McCrary é Hagerman, for plaintiff. 

Johnson, Lodge é Johnson, for défendant. 

Tbeat, J., {charging jury.) Though the pleadings are not quite so 
distinct as they might be, yet they sufficiently show what the con- 
troversy between the parties is. It is alleged that 843|- tons of ice 
were contracted for between the parties, plaintiff and défendant, at 
the price of three dollars per ton. On that there had been paid ail 
that, at the contract price, would be required, except the su m of 
$1,030.50. That appears in the pleadings, and is embraced in the 
first count. It also appears, and is admitted by defendant's counsel, 
with respect to the second count, that the défendant did make the 
expenditures and perfoi'm the labor set ont in that count, on which 
he has been paid the sum of $240, leaving $237.15 stili due with re- 
spect to those charges. 

It is contended on the part of the défendant that there shoùld be 
no recovery against him in this case, because he bought this ice on 
the représentations made by the plaintiff, relying thereon, and that 
the ice was not what he bargained for. The rule of law with regard 
to thèse matters, in the light of which you must examine this testi- 
mony, is this : A party having an article to sell représenta what he 
thinks the article to be. If he submits it to the inspection of the 
other party, and the other party has ample opportunity to examine 
it, and, having done so, or refused so to do, when opportunity is given 
him, accepts it, he is bound by the bargain he thus makes, so that 
there are no after inquiries in respect to it. Hence the primary 
question, and the strain of this controversy, is, did the défendant ac- 

'T^eported by Benj. F. Rex, Esq., of the St. Louis bar. 
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cept this ice on the représentations of the plaintiff, not having an op. 
portunity to examine it himself, and thereby necessarily relying upou 
■what the plaintiff said? If that be the case, then whatever réclama- 
tion he may hâve, should be allowed him. If it be not the case, then 
there should be no allowance, and the only thing is to give to the 
plaintiff bis demand of what is due on the ice, $1,030.50, and bis 
$237.15 on the second count. On the other hand, if he did rely upon 
thèse représentations, having no opportunity to examine for himself, 
and the ice was not what was represented, the inquiry will be what 
you will allow him on what is hère termed the "counter-claim." He 
says that he paid the cost of sending the steamer Dolphin and barges 
up to Keokuk to receive this ice, and he wishes the jury to allow him 
for the whole of that cost, giving no crédit whataoever for the amount 
of ice that he received, and which was caused to be transmitted by 
that steamer and its barges; and he also wishes you to allow him, by 
way of counter-claim, — he having been deceived, as he says, within 
the rule laid down, — the amount of $240 for thèse ordinary charges, 
which the plaintiff incurred at his request; and also to payhimback 
(for I hâve been making some arithmetical calculations hère) his 
$1,500, which he did pay on this ice, and not charge him with any- 
thing for the ice which he actually received; for nothing bas been 
said during the whole of this trial in regard to the price of the ice re- 
ceived, which produces some confusion. If you reach the conclusion 
that this counter-claim has been established, you will be left in the 
condition indicated, namely, of determining what is the value of the 
ice which he did get, — 400 and some tons, as indicated hère. He 
gives no crédit for that at ail. It stands in this condition, and hence 
the confusion, that he wishes you to allow him the $1,500 which he 
paid towards this ice, and ail the costs and expenses to which he 
was put for sending up the steamer and barges to Keokuk, and to allow 
nothing for the ice that he actually received. As I say, we are left in 
this confusion in regard to the matter; for so far as my memory 
serves me there has been no testimony introduced on that subject at 
ail; hence you will hâve to get at it the best way you can if you 
reach that point, 

The transaction hère is one familiar to the law and to business 
men. This plaintiff proposed to sell a certain quantity of ice, and 
he represented it to be of a certain description. The party was to 
come or send and hâve it measured, and examine and accept it. That 
acceptance implies that if f uU opportunity was given him to examine 
it, he would do so. He did it. Now, unless there was some fraud or 
connivance whereby he could not examine it, and f uU opportunity was 
given him to do so, he can bave no counter-claim in this case. He must 
stand to the bargain, as he made it with his eyes wide open, with fuU 
opportunity to détermine for himself in regard to it. If, on the other 
hand, there was concealment or fraud practiced on him whereby he 
could not ascertain fully about it, and the ice was other thau repre- 
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sented, he being cheated into the supposition that it was what was 
represented, then he should receive allowances accordingly; in other 
words, his counter-claim. If you reach that point with regard to the 
counter-claim, the difficulties that I hâve stated may occur to you, and 
if the parties hâve not presented them in a way that you can under- 
stand them, you will hâve to do the beat you can with regard to the 
amount thereof. 



United States v. Bristow and others.* 
{Circuit Court, D. Kentueky. April 1, 1884.) 

1. Intkenal Rbvenuk. 

Taxes assessed by the commissioner of internai revenue under Rev. St. § 3309, 
may be sued for under Rev. Bt. { 3213. 

2. SaME— ASSBSSMBNT. 

The notice provided for in section 3184 is not a condition précèdent to an as- 
sessraent, but must be given before the tax can be distrained for, or penalty 
charged. 

3. Samb — Evidence of Assbssment. 

The original assessment list aigned by the commissioner, and on file in office 
of collecter, is évidence of assessment. 

4. Samb— SURVET — Evidence. 

Original report of survey, and certificate of eoUector of delivery of one of the 
triplicate copies to distiller, held compétent évidence. 

At Law. Motion for new trial. 

Geo. M. Thomas and Geo. Du Belle, for plaintiff. 

0. H. Harrison, for défendants. 

Baeb, J. The obligation of the distiller's bond is that if the dis- 
tiller "shall in ail respects faithfully comply with ail the provisions 
of law and régulations in relation to the duties and business of dis- 
tillers of brandy from apples, peaches, or grapes, exclus! vely, and 
shall pay ail penalties incurred or fines imposed on him for a viola- 
tion of any of said provisions, then this obligation shall be void; 
otherwise it shall remain in full force." This was a suit on this bond 
for the amount assessed for a deficiency in the amount of spirits re- 
ported, being less than 80 per centum of the surveyed capacity. The 
commissioner of internai revenue had the right to make this assess- 
ment under section 3309, and did so in this case, as was shown by 
the original tax-list on the trial. The right to bring suit for taxes 
is expressly given by section 3213. Section 318é provides for notice 
to be given the person liable to pay the tax within 10 days after the 
collector reçoives the list of taxes from the commissioner of internai 
revenue; but this notice is not part of the assessment, nor a condition 
précèdent to an assessment, but is necessary by the terms of the stat- 

> Reported by Geo. Du Relie, Aast. U. S. Atty. 
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ute before the tax-payer can be eharged with the penalty of 5 per 
centum, and 1 per centum interest. Thia notice is also neeeasary be- 
fore the coUector can distrain for the taxes. Bee U. S. v. Halloran, 
14 Blatchf. 1; Savings Bank v. U. S. 19 Wall. 234; Clinkinbeard v. 
V.S. 21 Wall. 65; Cooley, Tax'n, 303. 

The obligation of the bond is that the distiller will, "in ail respects, 
faithfuUy comply with ail the provisions of law in relation to the du- 
ties and business of distillers of brandy from apples," etc., and the 
law requires the distiller shall make at least 80 per cent, of the sur- 
veyed eapacity of the distillery, and pay tax thereon. The distiller 
is liable for this tax when assessed against him by the commissioner 
of internai revenue, although he is not liable for the penalty, nor his 
property to be distrained for the tax, until the law as to notice is com- 
plied with. The original lists, which were signed by the commissioner 
of internai revenue and by the collector, and which were records in the 
coliector's office, were good évidence, if not the best, of the assess- 
ment. The survey of the distillery which was kept in the coliector's 
office, and the certificate of the eollector that a copy had been deliv- 
ered to distiller, were, I still think, compétent évidence. 

Motion for new trial overruled. 



In re Marshalship for the Sodthern and Middle Districts of 

ÂLABAMA. 

{District Court, M. D. Alabama. February, 1884.) 

1. NOMrNATION FOR OFFICE BT THB PRESIDENT — RejbCTION BT THS SeNATE 

CONCLDSIVE— Bbv. St. § 1768. 

Whcre the senate of the United States rejects the nomination of a person for 
an office made bj' the président its action is conclusive. Rev. St. 5 1768. 

2. Président of the United States— Power to Suspend Officbrs and to 

Makk Temporart Appointments. — Rkv. St. § 1768. 

Rev. St. i 1768, authorizes the président to suspend an offlcer, and to make a 
temporary appointment to flll the vacancy thus created until the end of the 
next session of tlie senate. 

3. Pbriod of Temporaut Appointment by Président op United States to 

FiLi Vacancy in Office— Rulb when Vaoanct Occurs throush Suspbn- 
BioN OF Opficbb. 

A commission issued iiy the président of the United States to flll a vaoaucy 
in an office, during a recess of the senate, continues until the end of the next 
session i>f oongress, unlesa sooner determined by the président, even though 
the person commissioned shall hâve been in the meau time nominated to the 
office, and his nominaiion rejected by ths senato; and this rule applies jvhere 
the vacancy occuts through the suspension of an offlcer, 

4. Temporary Appointmknt et Président of ths United States— Bffect of 

Refusai op Senate to Confikm Temporary Appointée for Permanent 
Appointment — Effect of ItEFirsAL on Suspendbd Opficbr. 

The temporary appointment of a person to an office by the président of the 
United States is not terminated by the refusai of the senate to oonfirm him for 
the permanent appointment, and the powers of a suspeuded offlcer whose posi- 
tion he occupies are not revived by such refusai. 
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5. Suspension of Ofpiceb by Président op the United Statbs — Sufficient 
Rbason Presumed. 

When the président of the United States suspends a peraon from office, hiï 
reasons will be presumed to be sufficient. 

Heard on Motion of Mathias G. Osborn, former marshal, to be rec- 
ognized and held by the court as now entitled to résume the duties of 
that ofiSce. 

Saml. F. Kice, for motion. 

Geo. Turner and Geo. H. Patrick, contra. 

BaucE, J, Mathias G. Osborn was nominated by the then prési- 
dent of the United States to the senate for the office of marshal of the 
Middle and Southern districts of Alabama, and was conflrmed by the 
senate in the year 1S80. He qualiiied by taking the oath and giving 
the bond, as required by law, and continued to hold and exercise the 
duties of the office of United States marshal for the Middle and 
Southern districts of Alabama until the seventeenth day of March, 
1883, when he was suspended from the office by the order of the 
président of the United States, and Paul Strobach was designated to 
perform the duties of the office in the mean time. Paul Strobach 
qualified by giving the bond and taking the oath of office required by 
law, and entered upou the discharge of the duties of the office, and 
has continued to discharge the duties of the office from that date 
until the présent time. The suspension of Osborn, and the désigna- 
tion of Strobach to perform the duties of the office, occurred during 
the recess of the senate ; and the suspension of Osborn was on terms 
until the end of the next session of the senate, and the désignation of 
Paul Strobach was to perform the duties of the office in the mean 
time, subject to ail the provisions of law apphcable thereto. 

The président of the United States, within 30 days after the com- 
mencement of the présent session of the senate, in December last, 
nominated Paul Strobach to the senate for the marshalship, in the 
place of the suspended officer, Osborn ; and on the fifth day of the 
présent month of Pebruary, 1884, the senate rejected the nomination 
of Paul Strobach for the office to which the président had nominated 
him to the senate. That this rejection is conclusive against Mr. 
Strobach for the office of marshal, under what may be ealled a per- 
manent appointment, meaning by that a nomination by the président 
and confirmation by the senate, is quite clear, because the statute 
provides (section 1768) that "if the senate, during such session, shall 
refuse to advise and consent to an appointment in the place of any 
suspQnded officer, then, and not otherwise, the président shall nom- 
inate another persan, as soon as practicable, to the same session of the 
senate for the office." But the question is, what efïect has this re- 
jection- of the senate of the nomination of Paul Strobach to the office 
of marshal, at and during the présent session of the senate, upon 
what may be ealled bis temporary appointment, or his désignation by 
the président to perform the duties of the office during the suspension 
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of Marslial Osborn ? The preaident's power to suspend is not ques- 
tioned, and his power to make wbat is called a teinporary appoint- 
ment is not questioned. The first clause of section 1Î68 of the Ee- 
vised Statutes provides : 

"During any recess of the senate, the président is authorized, in his dis- 
crétion, to suspend any civil officer, appointed by and with the advice and 
consent of the senate, * * * until the end of the next session of the sen- 
ate, and to designate some suitable person * * * to perform the duties 
of such suspended officer in the mean time. * * *" 

The statute then authorizes the président to suspend and make a 
temporary appointaient until the end of the next session of the sen- 
ate, and he has done so, Mr. Strobach being that appointée, and he 
holds the office now under such appointment. The senate has not 
acted upon that temporary appointment, nor does it appear that the 
senate has any power or authority, under existing law, to act directly 
upon such temporary appointment or désignation. True, if the prési- 
dent nominates, and the senate confirms the nomination, then the per- 
son so nominated and confirmed to the office could qualify, take the 
office, and so eut short the term of the temporary appointée, and Mr. 
Strobach could not hold the office against such appointée. But Mr. 
Osborn does not stand in that position to the office, for, though he 
has been nominated and confirmed to the office, yet he has also, 
since then and during a recess of the senate, been suspended by the 
président of the United States from the office of marshal until the 
end of the présent session of the senate, and, in doing so, the prési- 
dent was aeting clearly within the authority conferred upon him by 
law. This power given by law to the président was, no doubt, given 
for good reasons. It will occur to any one, on a moment's reflection, 
that the good of the public service might very often render it imper- 
ative that the président should hâve and exercise such power; and, 
under existing law, the senate, when it convenes, has no more power 
or authority to act upon the president's order suspending an officer 
under section 1767, than it had to act upon the désignation of the 
person by the président to perform the duties of the office in the 
mean time. 

The idea that seems to underlie the argument of counsel for the 
motion is that when the président suspends an officer and makes a 
temporary appointment in the recess of the senate,. then, upon the 
meeting of the senate, it must act upon such suspension and tem- 
porary appointment; and if the senate déclines concurrence in such 
suspension and appointment, then the suspended officer forthwith 
résumes the functions of the office, and the temporary appoint- 
ment is at once terminated. That is an error, perhaps a popular 
one, and may grow out of the fact that such was the provision of the 
first tenure of office act of congress, approved March 2, 1867. But 
that act was materially modified and changed by a subséquent act of 



382" FEDERAL EEPOKTEE. 

congress, approved April 5, 1869, which is the law as we now hâve 
it in sections 1767-1769 of the Eevised Statutes of the United States. 

An examination of the act of April 5, 1869, shOws that the clauses 
restrictive of the president's power, in the act of March, 1867, were 
omitted from the later act, which does not provide that the président, 
when he suspends an officer and désignâtes some suitable person to 
perform temporarily the duties of such office, that it shall be until 
the next meeting of the senate, and until the case shall be voted on by 
the senate, but the language is, until the end of the next session of 
the senate ; nor does the pfesent act require the président, within 20 
days after the first day of the meeting of the senate, to report to the 
senate such suspension, with the évidence and reasons for his action 
in the case; nor is it provided in the présent law that if the senate 
shall refuse to concur in such suspension, such ofiScer so suspended 
shall forthwith résume the functions of his office, and the powers of the 
person so performing the duties in his stead shall cease. Thèse 
clauses restrictive of the president's power, found in the first tenure 
of office act, were repealed by the later act and are not now the law; 
and the original act was passed, and subsequently modified and 
changed, for reasons familiar to those who were aotors in, or are 
students of the history of, that time. 

Thèse acts to which référence has just been made are of compara- 
tively récent date, and there is, perhaps, but little judicial authority 
upon their construction; buta number of authorities hâve been cited 
upon the power of the président under article 2 of section 2 of the 
constitution of the United States, which provides that "the président 
shallhave power to fill up ail vacancies that may happen during the 
recess of the senate, by granting commissions which shall expire at 
the end of their next session." Section 1769 of the Revised Statutes 
of the United States provides : "The président is authorized to fill ail 
vacancies which may happen during the recess of the senate, by 
reason of death or résignation or expiration of term of office, by grant- 
ing commissions which shall expire at the end of their next session 
thereafter. * * *" The language used in the constitution and in 
section 1769, in référence to the power of the président to fill vacan- 
cies, is very much the same language used in the act under considér- 
ation, authorizing the président to make temporary appointments in 
cases of suspended offieers. The authorities on this subject — that 
is, the nature and duration of a temporary appointment made by the 
président to fill a vacancy — are that a commission issued by the 
président during a recess of the senate continues until the end of 
the next session of congress, unless sooner determined by the prési- 
dent, even though the person commissioned shall hâve lieen in the 
mcan time nominated by the président to the office and his nomina- 
tion rejected. U. S. v. Kirkpatrick, 9 Wheat. 721; Case of Isaac 
ma, 2 Op. Attys. Gen. 336; Qilpin y. O'Neil, 8 Int. Eev. Eeo. 137; 
Ex parte Hennen, 13 Pet. 230. 
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It 3S Baid this is not a vacancy, and it is true that it is not a va- 
cancy in the absolute sensé, such as results from the death, résigna- 
tion, or expiration of term of office of the incumbent of the office, as 
contemplated by section 1769 of the Eevised Statutes. In a case of 
the suspension of an officer there are eontingencies upon the happen- 
ing of which the suspended officer may résume the duties of the office; 
that is, where the senate fàils or refuses consent and advice to the 
nominations for office made by the président, and if this failure or 
refusai continues until the end of the session, and the former incum- 
bent's time bas not then expired, he -will then, and not tUl then, ré- 
sume the duties of the office. "Whether it be a vacancy caused by 
the death, résignation, or expiration of term of office of the incum- 
bent of the office, or whether it be a suspension of an officer by the 
président under section 1768, in either case the duration of the tem- 
porary appointment is the same; it is to the close of the session 
of the senate, subject, as we hâve seen, to a concurrence of opinion 
and action by the président and the senate, by the nomination and 
confirmation of a person other than the rejected nominee to the posi- 
tion. 

Some confusion arises because the same person designated for the 
temporary appointment was in this case nominated to the senate for 
the permanent appointment ; but suppose the président, af ter having 
designated Mr. Strobach for the temporary appointment, had nomi- 
nated Mr. T. for the permanent appointment, and the senate had re- 
jected Mr. T., just as it has rejected Mr. Strobach, for the permanent 
appointment, could it be held that the rejection by the senate of Mr. T. 
for the permanent appointment affected the temporary appointment 
of Mr. S.? To ask the court to terminale the temporary appoint- 
ment of Mr. Strobach because the United States senate has rejected 
him for the permanent appointment, is to ask the court to act without 
law or logic; and the proposition is not only to do that, but also to 
terminate the suspension of Mr. Osborn, and authorize him to résume 
the duties of the office, which is equally without the authority of law. 
The answer to ail that is that the président of the United States has, 
for reasons which the court will présume to bave been sufficient, sus- 
pended Mr. Osborn until the close of the présent session of the sen- 
ate, and has designated Mr. Strobach as a suitable person to perform 
the duties of the office in the mean time. The Case of Embry, 100 
U. S. 680, is relied on by both sides in support of their respective 
positions. That case is not conclusive hère, because the question 
hère was not involved, and barely touched upon in the opinion of the 
court. 

The resuit of thèse views is that the motion is denied. 
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The Ole Oleson. 
(District Court, E. D. Wiscomm. May 12, 1884J 

1. LiBEL— Inteevenors— Bbambn's Wagbs— Mabitimb Service. 

Where intervenors are mère landsmen, who procure cargoea for a ressel and 
assist in loading tliem, tbey do not perform a maritime service, and are not en- 
titled to recover upon a libel for seamen's wages. 

2. Maritime Lien— PaKCHASB of Cargo et Mastbr of Vbssel. 

The master and part owner of a veasel cannot purchase a cargo on crédit and 
thereby creato a maritime lien upon tlie vessel for thé purchase money. 

3. Ship's Husband — Dutiks and Powkrs. 

The duties of a ship's husband are to provide for the sea worthineas of the ship, 
to take care of her in port, to see that she has on board necessary and proper 
papers, to make contracts for freight, and to colleet the returns thercfor; but 
he cannot borrow money, give a lien on the freight, make Insurance, or pur- 
chase a cargo, without spécial authority. 

In Admiralty. 

Markham é Noyés, for intervenors. 

J. E. Wildish, for mortgagee. 

Dyer, J. Objections are filed to daims made by Bernard Kienast 
and August Walkowski to a share of the proceeds arising froïn the 
sale of the schooner Ole Oleson upon a libel for seamen's wages. 
The intervenors were employed as stone-pickers by the master of the 
vessel, who was also managing owner, to gather stone on the shore 
of Lake Michigan at or near Alpena, and to assist in loading the 
stone on board as cargo to be carried to Chicago. While engaged in 
this service they lived and slept on the vessel as she laid off shore; 
and the master testifies that when the weather was such that stone 
could not be gathered, the schooner would run into Alpena, and the 
intervenors would then lend a hand in hoisting sail. But they did 
not accompany the vessel on her voyages, and were not employed as 
seamen, the vessel having a f uU crew without them. The only ques- 
tion is, was the service which they rendered in picking up stone for 
the vessel a maritime service, and I am coastrained to hold that it 
was not. 

Three cases are relied on in support of the alleged right of thèse 
claimants to payment from the fund in the registry, namely : The 
Canton, 1 Spr. Dec. 437; The Océan Spray, 4 Sawy. 105; and The 
Minna, 11 Fed. Eep. 759. Thèse cases are ail distinguishable from 
this. 

In the case of The Canton, the employment of the libelants was to 
load the vessel at Quincy with stone, not as quarrymen, but to take 
the stone on board from a wharf, to navigate the vessel to Boston, and 
there to unload her. As was said by Judge SpEAGUE,they must hâve 
been able to "hand-reef and steer," the ordinary test of seamanship. 
Thèse duties they performed, and so they were not landsmen merely, 
but actually participated in the navigation of the vessel. 
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In the case of The Océan Spray, the vessel went upon a voyage 
for seal. The libelants shipped as sealers, and were hired to take 
seal for the vessel at a stipulated sum per month, and their shipping 
agreement bound them also "to lend a hand on board whenever they 
were wanted. " On the voyage they helped make and reef sail, heaye 
the anchor, and elear decks, but did not stand watch. They also 
procured drift-wood and water for the use of the vessel. They thus 
aided in the navigation and préservation of the vessel, and, as Judge 
Deady well States the case, they were co-laborers in the leading pur- 
pose of the voyage. Upon the principle applicable to surgeons, 
stewards, cooks, and cabin boys, they were to be considered as mar- 
iners. They engaged for the voyage, were employed in promoting 
the purpose of the voyage, and aided in the navigation of the vessel; 
and, as Judge Deady says, without their services the voyage must 
hâve been profitless, because the purpose of it could not hâve been 
acoomplished. Moreover, the vessel was expressly pledged as secu- 
rity for the payment of the wages of the sealers for the round trip. 

The case of The Minna seems at first sight to rub the case in hand 
more closely. The Minna was engaged exclusively in fishing. As 
the case ie stated, she ran out from Alpena every morning to the 
fishing grounds, threw her nets, made a catch of fish, and returned 
to port, where the fish were discharged and prepared for market. 
Her crew consisted of a master and engineer. « The libelant was em- 
ployed as a fisherman, and though he took no part in the navigation 
of the tug, his contract required him to go out with the tug every day, 
to set and lift the nets, clean the fish, discharging the catch and reel- 
ing the nets on shore, where he lodged at night. His services were, 
therefore, as Judge Bbown decided, in furtheranoe of the main ob- 
ject of the enterprise in which the vessel was engaged. He assisted 
in the main purpose of the vessel's employment. His services were 
mainly performed on board the tug, and were necessarily connected 
with, and part of, the service in which the tug was engaged. They 
were, therefore, maritime in their character. 

In the case in hand the intervenors were mère landsmen. They 
procured cargoes on shore for the vessel, and assisted in loading them 
on board. In a gênerai sensé their services were in furtherance of 
the vessel's employment, but not more so than the services of steve- 
dores, and the présent weight of authority is that stevedores hâve no 
maritime lien upon a ship for services in loading and stowing her 
cargo. Paul v. Bark Ilex, 2 Woods, 229, and cases there cited. The 
services of the intervenors were completed before the voyages of the 
vessel were begun. They did not attend her upon her voyages. They 
were laborers on shore, and the nature of their contract was not af- 
fected by the fact that they obtained their meals and at night slept 
on board the vessel as she laid off shore or harbor. In material re- 
spects, the case, I think, differs from that of The Minna and the other 
cases cited, and I shall sustain the objections to thèse claims on the 
-'-50,.no.6— 25 
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guound that the services of the intervenors stand on the same footing 
as those of stevedores. I thus rule, not without Bome hésitation, for, 
as fin original question, I must confess I hâve never been able to see 
whyithe employment of a stevedore should not be regarded entitling 
him to a maritime lien. 

Objections are also filed to a claim against the proceeds, in the 
regiatry of the court, of $248.30, made by one Eobert Peacock, which 
claim arose upon the f oUowing state of f acts : The Oleson, being at 
Bay de Noquette, in Michigan, her master, who was half owner of 
the veseel, purchased from Peacock a cargo of ouUed lumber to carry 
to Racine, Wisconsin, the home port of the vessel. The contract of 
purchase was in writing, and was as foUows : 

"Bay de Noquette, September 3, 1883. 
" When schr. Ole Oleson unloads the load o£ cuUs, she, by her captain, prom- 
ises to pay to the order of K. Peacock the sum of two hundred forty-eight 
30-100 dpllars, being the amount due for the cargo now loaded. This lum- 
ber was sold the vessel so she could make a freight. Interest after due until 
paid. SoHB. Ole Oleson, of Kacine, 

"By her Captain, John ScHTJLTZ." 

The cargo was carried to Racine, was there attached and sold, and 
the demand of the vendor, Peacock, for the purchase priée bas ever 
since remained unpaid. The question is, did Peacock acquire a mar- 
itime lien on the vessel, for the amount due him -for the lumber, which 
took precedence of a prior mortgage on the vessel? The instrument 
exeeuted by the master does not, by its terms, purport to create a 
lien, It is true that in the last clause it is stated that the lumber 
"was sold the vessel so that she could make a freight;" but it does 
not, in terms, assume to give the vendor of the lumber a lien. The 
only question, then, is, does the maritime law give the vendor a lien 
on the vessel from the mère fact that the master bought the cargo 
for the purpose of earning freight ? Or, to state the proposition in 
another and more gênerai form, can a master and part owner of a 
vessel purchase a cargo on crédit and thereby create a maritime lien 
for the purchase money, on the vessel ? So far as the power of the 
master, acting simply in that character, to bind the owners of a ves- 
sel in the purchase of cargo, is ooncerned, adjudged cases seem to 
bave settled the question, beyond controversy, in the négative. 

In Hathorn v. Curtis, 8 Greenl. 360, the court said : 

"The master, in his capacity as such, has power to bind the owners of the 
ship in contracts relative to her usual employment only. This power relates 
merely to the carriage of goods and the supplies requisite for the ship; but 
the owners of the ship cannot be bound by any contract of the master con- 
cerning the purchase of cargo. To bind the owner in such a contract the 
master must be clothed with powers other than those which are necessarily 
incident to his office as commander of the ship. He may, indeed, aet in the 
double character of master and supercargo or consignée, but his power to sell, 
cases of necessity excepted, or to purchase cargo, flows, not from his officiai 
character as master, but from spécial authority conferred for that purpose." 
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In Hewett v. Buclc, 17 Me. 153, Judge Shbplbt held that — 

"The master may bind the ownera by his contracts relating to the usual 
employment of the vessel in the carriage of goods, but has no power as such 
to purchase a cargo on their aocount. The ship's husband or managing owner 
may bind the owners for the outflt, care, and employment of thejgessel, but 
has no power to purchase a cargo on the crédit of the owners." Citing, in 
support of the last proposition, Bell v. Hurwphries, 2 Starkie, 286. 

The rule thus laid down in 8 Greenl. and 17 Me. is also asserted 
without qualification in Newhall v. Dunlap, 14 Me. 180, and Lyman 
V. Redman, 23 Me. 289. 

In Naylor v. Baltzell, Taney, Dec. 65, Chief Justice Tanet said: 

"The master has a right to contract for the employment of the vessel under 
circumstances of necessity, and the owners will be bound by it; but this 
right is derived from the Maritime Code, which is founded on the gênerai 
>,3age and convenience of trade, and which has been adopted to a certain es- 
tent by ail commercial nations. The authority of the master is limited to 
objects connected with the voyage, and if he transcends the prescribed limits, 
his acts become, in légal contemplation, mère nullities, and it is incumbent 
on the créditer to prove the actual existence of the necessity of those things 
which gave rise to his demand." 

If, then, the master, acting in his officiai character of master, haa 
net the power to make a purchase of cargo, and bind the ownefS of 
the vessel, it would seem quite logioally to follow that he could not, 
in such a transaction, bind the vessel. This right to make engage- 
ments on the crédit of the vessel being restricted to cases of neces- 
sity, he would seem to hâve no greater authority to purchase a cargo, 
and thereby create a lien on the vessel, than by. the same aot to bind 
the owners. The rule in the one case has not been more unquali- 
fiedly laid down than in the other. "The master, acting as an agent, 
is limited and restricted in his power, and can pledge his vessôl only 
in case of necessity for the purpose of repairs, and other things in- 
dispensable to the prosecution of the voyage. It is for the conven- 
ience of commerce that he should hâve authority to pledge his vessel 
for the security of a foreign créditer who might furnish the means of 
relieving his necessities. But such power ought to be well guarded, 
and confined to cases coming within the reason of the rule. It is, 
therefore, incumbent on the créditer to show that the advances were 
made for repairs and supplies necessary for effectuating the objects 
of the voyage, or the safety and security cJf the vessel. The master 
■would, therefore, hâve no right to pledge the vessel for advances to 
purchase a cargo." The Mary, 1 Paine, 674. And, eertainly, if he 
could not create a lien on the vessel for advances to purchase a cargo, 
he could not create such lien by a direct purchase of the cargo on 
crédit, in favor of the vendor. 

Attempt was made on argument to liken this case by analogy to 
one of bottomry. But the analogy fails, because some of the well- 
known essentials of a marine hypothecation of that character are not 
hère shown. Moreover, so far as the power of the master to exécute 
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an instrument of bottorary is concerned, it is limited to tlie necessities 
of the ship. If, then, according to the rule laid down in the adjudged 
cases, it was beyond the power of the master, acting in that capacity 
alone, to create a lien on the vessel for the purchase price of the cargo, 
is the rule ohanged or affected by the fact that the master was part 
owner of the vessel ? It is to be observed that the other part owner 
was not présent and did not participate in the transaction. We bave 
seen that the ship's husband or managing owner has no power, vir- 
tute qfficii, to purchase a cargo on the crédit of the owners. In the 
case of The Mary, supra, it was held that the owner of the ship, hav- 
ing absolute control over his property, has a right to pledge his ves- 
sel for money borrowed for any purpose to be applied to repairs, out- 
fits, or other necessaries, or to the purchase of a cargo. This was 
held in a case where the owner had executed a bottomry bond for 
the payment of money advauced for repairs, outfit, and other disburse- 
ments for the use of the vessel, and to enable her to perfôrm her voy- 
age. But the duties of the ship's husband are in gênerai to provide 
for the seaworthiness of the ship, to take care of her in port, to see 
that she has on board ail necessary and proper papers, to make con- 
tracts for freight, and colleet the freight and ail returus. 1 Bell, 
Comm. (4th Ed.) p. 410, § 438; Id. {5th Ed.) 604. But he cannot 
borrow money, nor give up the lien for freight, nor insure, nor pur- 
chase a cargo for the owners without spécial authority, 1 Pars. Shipp. 
& Adm. 110. Part owners are not, by virtue of suoh ownership, 
copartners. The gênerai rules of co-tenancy apply, and controlling 
authority would hâve to be produced before I could be persuaded to 
hold that a part owner can by implication bind the vessel for the pur- 
chase price of a cargo, thereby displacing other existing liens. It 
would be a dangerous power to lodge either in the master, or manag- 
ing or part owner, for in oarrying such a cargo the vessel would be 
simply carrying the property of her owner, and if he chose not to pay 
for it, the resuit would be, according to the doctrine hère contended 
for, that prior liens would be entirely defeated, or at best outranked, 
by a demand that had its origin in private spéculation, rather than in 
such necessities of the vessel as arise in her employment in naviga- 
tion, and as constitute the basis of a lien in admiralty. 

The objections to the claxm of the intervenor Peacock are sustained. 
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The Hattib M. Bain. 
{Distriet Court, S. D. New York. May 21, 1884.) 

1. Makitimb Lien — Btevedokes — Woekmen — Collatéral Pbomisb. 

The work of a stevedore in loading or unloading cargo is a maritime service, 
within the définition of the suprême court in lus. Go. v. Dunham, 11 Wall. 26. 
It is maritime because it " relates to a maritime transaction," and is rendered 
in the discharge of the maritime obligation which the ship owes to the goods. 
Held, therefore, that a lien should no longer be dcnied to workmen rendering 
stevedore's service to foreign vessels. 

2. Same— Workmen— CoLLATKiiAL Fkomise. 

Workmen employed aolcly by the hcad stevedore, under the modem usages of 
business, are presumed to know that they musl look to him only for their pay, 
and hence bave no lien upon ihe ship, nor liave they a lien on the captain's 
collatéral promise as to past services; but v.'here they work, either upon the 
captain's direct employraenl, or upon tlie faith of his promise that he will see 
tliera paid, the workmen are cntiiled to a lien, as provided by the Consulat de 
la Mer. 

In Admiralty. 

■/. A. Hyland, for libelants. 

Benedict, Taft & Betiedict, for daimants. 

Brown, J. This libel was filed by several persons claiming wages 
due them for stevedore work in unloading a cargo of logwood from 
the brig Hattie M. Bain, in September, 1881. The head stevedore 
was one McAllister, by whom most of the libelants were originally 
employed. In their behalf it is claimed, however, and the testimony 
shows, that a number of them, at least, being informed that McAllister 
was not to be trusted to pay them, went to the captain and told him 
that they could not trust McAllister, and would stop work unless the 
captain would see them paid; and that the captain, being in haste 
for the discharge of the cargo, promised that he would see that they 
were paid. The captain admits that on the last day he employed 
two of the men, but he dénies that he employed or promised to pay 
any others. 

As respects those workmen to whom the captain's promise, if any, 
was collatéral only to the obligation of McAllister, and who did not 
work on the faith of the captain's promise, no recovery can be had ; for 
it was McAllister's debt, and it is impossible, under the présent known 
customs, that workmen engaged by the head stevedore should not un- 
derstand that they must look to him for their pay. The old law of 
the Consulado expressly provided that where the workmen knew the 
work was done by a contracter by the job the ship could not be seized. 
Vol. 2, c. 54, § 83 ; The Mark Lane, 13 Fed. Bkp. 800. But the Con- 
sulado also déclares that if the patron (captain) promise to pay the 
workmen, and they work on the faith of it, though the work be let out 
to a contractor by the job, that promise must be made good. Chap- 
ter 54, § 85. Where the original employment is by another, and the 
alleged promise by the master is disputed, no liabiîity of the ship can 



390 FEDERAL BEPOBTEB. 

be admitted, uniess tlie court is clearly satisfied that the work itaelf 
was done on the f aith of the master's promise ; a subséquent promise 
by the master to see the men paid is a mère collatéral promise, 
and inaufficient. In the présent case, I think this is made out in re- 
gard to only five of the libelants, and I therefore allow as follows : 
Grant, $2.70; Boyle, $33.50; Kehoe, $11.50; John Hammill, $1.95; 
Thomas Hammill, $1.95; and I disallow the other claims. 

The other défense is that no lien exists for stevedores' services, on 
the ground that the service is not a maritime service. That was for- 
merly the rule foUowed in this district. It is not to be denied that 
the suprême court has sanctioned a more enlarged view of what is 
comprehended under a maritime service than that which formerly 
prevailed in this country. In 1ns. Co. v. Dunham, 11 Wall. 26, the 
court say: 

"As to aontraots it has been equally well settled that the English rule, which 
concèdes j'irisdiction, with a lew exceptions, only to contracls made upon the 
sea, and to be executed thereon, (making locality the test,) is entirely inad- 
missible, and that the true criterion is the nature and subject-matter oi' the 
contract; as whether it was a maritime contract, having référence to mari- 
time service or maritime transactions." 

The shj.p is bound to make proper stowage, and proper discharge 
of the cargo ; for any breach of duty in either the ship is liable, and 
a maritime lieu arises, because the obligation is maritime. Suits for 
the enforcement of liens arising from the breach of thèse obligations 
are of fréquent occurrence; and there is no dispute either as to the 
lien in such cases, or as to the maritime charaoter of the ship's ob- 
ligation properly to stow and discharge cargo. But if the ship's ob- 
ligation is maritime, the service rendered to the ship in discharg- 
ing that obligation must be maritime also. In the language of the 
suprême court, it "has référence" exclusively "to a maritime transac- 
tion." Bvery service rendered to the ship in discharging her own 
maritime obligations must be held to be maritime, and, if the ves- 
sel is in a foreign port, will give a maritime lien for such service. 
The subject has been so fully discussed by Choate, J., in the case of 
The Windermere, 2 Fed. Eep. 722; by Benbdict, J., in The Circas- 
sian, 1 Ben. 209, and The Kate Trcmaine, 5 Ben. 60; by Lowell, 
J„ in The G. T. Kemp, 2 Low. 482; and by Deady, J., in The Can- 
ada, 7 Fed. Eep. 119, — that I bave nothing to add beyond what is 
there stated in support of a stevedore's lien. 

In the case of The Thames, 10 Fed. Eep. 848, this court held that 
a shipping broker has no lien for services in procuring a charter- 
party, on the ground that this was clearly separable, as a preliminary 
service leading to a maritime contract, and was not of itself a maritime 
service. The services of such a broker are no part of the obligation 
of the ship to the goods, and therefore separated by a clear Une of 
division 'rom services like those of a stevedore, which are rendered 
in the dischargo of a maritime obligation. 
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Entertaining no doubt that stevedores' services are maritime within 
Ihe définition of the suprême court, the lien to which they who render 
such services are justly entitled, by the gênerai principles of the mar- 
ine law, should no longer be denied them when the services are 
rendered, as in this case, to a foreign vessel. The libelanta are, 
therefore, entitled to a decree for the amounts above specified ; bat 
as the case is the first in which this lien has been directly allowed in 
this district, it will be without costs, except the clerk's and marBhal's 
fées. 



Howard and others v. The Manhattan No. 12 and her Cargo. 
Same V. The Two Brothers and her Cargo. 

( District Court, D. UonnecUcut. May 15, 18S4.) 

1. SAiTAGB. 

Where a tng incurs not the slightest danger, acd very little trouble, in res- 
cuing a barge that is in no immédiate danger, and will be aided by some other 
boat, the compensation for salvage service should be as small as possible, but 
it must be more than would be allowed for mère towage service. 

2. LiBEL— Salvage. 

When an unemployed tug happened to meet a barge accidentaliy adrift in a 
harbor, and performed the common service of picklna; her up and towing her 
to a convenient wharf, held, that nothing like excessive compensation would be 
allowed as salvage, and that, the captain having rendered a bill indicatîng hls 
and the mg-owner's estimate of the value of the service, a greater amount 
would not be allowed in a libel proceeding in rem. 

In Admiralty. 

Alexander é Ash, for libelanta. 

Carpenter é Mosher, for claimants. 

Shipman, J. Thèse are two libels in rem by the owners, maater, 
and crew of the N. S. Briggs, to recover salvage for services rendered 
at the same time to two barges owned by différent persons. The two 
cases were tried at the same time, and the facts are as folio ws : 

On September 13, 1883, the steam-tug James McMahon, having in tow the 
canal-boat Manhattan No. 12 on her starboard side, and the canal-boat Two 
Bvothers, and the ehunker L. C. & Nav. Co. 2104 on her port side, was pro- 
ceeding through Hell Gâte, bound east. When near what is marked on the 
chart as "Scaly Rock, " on the Long island shore, and heading towards Ward's 
island, the McMahon was run into by the iron steam-boat Cepheus, which 
came up astern. The force of the collision broke the tow loose from the 
tug. The tug-boat, la a sinking condition, proceeded to Port Morris. The 
Two Brothers and the ehunker remained fastened together and drifted up 
in the cbannel. The Manhattan No. 12 drifted towards the Long island shore. 
Tbe collision happened about .":45 or 4 p. m. The day was fine, and there waa 
a slight breeze from the west or soutli-west, and the tide was strong flood. 
At tliis time the libelants' tug N. S. Briggs was eoming through the gâte, 
bound for New York. She was returningafter taking a bark to Whitestone, 
and had no tow. She first started to pick up the Two Brothers and the 
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chunker, which were drif ting together up in the tide. But when her captain 
saw the position of the Manhattan No. 12 he altered his course and went 
towards her, because he judged that the other t wo boata would not corne to harm 
before he got baek, "if he was not too long." The Manhattan No. 12 by this 
time was close in shore. The shore was rocky, and slie touohed a rock once 
and injured herself somewhat. The Briggs backed her stem up to the Man- 
hattan's bow, got a line out and worked her ofE until the Briggs could safely 
take the beat along-side, when she did so and made fast. The tug was skill- 
fuliy managed by an experiencod captain, and by carefui handiing succeeded 
in doing the work without damage to herself or U) the barge. She then pieked 
up the other two boats without difflculty, took them along-side, and went with 
the three boats to Port. Morris, where they arrived about 4: 30 p. m. The time 
occupied ia the service was about three-quartexs of an hour. If the Briggs 
had not pieked up the Two Brothers she was in no danger of getting ashore 
before assistance woald hâve beon {umished. 

The owners of the Briggs presented bills on September 14, 1883, for saving 
the three boats, to Daniel Me Williams, the owner of the James Mcilahon, 
vvhom at the time the owners of the Briggs supposed to be the owner of the 
three saved boats. The bills against the chunker and the Two Brothers were 
$50 each, and the bill against the Manhattan was $200. The owners of the 
Two Brothers and of the Manhattan had their office in the same building 
which Daniel McWilliams occupied. He did not lell the libelants, when the 
bills were presented, who the respective owners were, although he knew, but 
told the coJlector to see the iron-steam-boat company. The libels were brought 
on September 15th, in order to hold the cargoes. The value of the Two Broth- 
ers was $1,200, and the value of her cargo was $1,160. The value of the 
Manhattan was $2,600, and the value of her cargo was $1,850. Each barge 
was drifting without motive power, and was helpless. The service to each 
was a salvage service. 

The Briggs incurred not the slightest danger and very little trouble 
in the service to the Two Brothers. She was in no immédiate danger, 
and if the Briggs had not helped her, some otheir boat would hâve 
furnished the necessary aid. The compensation should be more than 
would be allowed for a mère towage service, but should be as small 
as possible for a salvage service. If no one had promptly gone to 
the relief of the Manhattan she would probably hâve drifted upon the 
rocks and would hâve been seriously damaged. An effort is made to 
show that the Briggs was in péril ; that her engine was in danger of 
stopping or catching upon the center, and that she might bave struck 
upon a rock. I do not think that she was, or that her captain con- 
sidered himself to be in any danger which his good judgment could 
not avoid or overcome. The amount of the bill which was presented 
by one of the owners, and which was made out by the captain, indi- 
cated his and the owner's estimate at the time of the value of the 
service. The libelants now seek to recover $500. If the bill had 
been paid, I think that ail daims both against barge and cargo would 
hâve been thereby paid in fuU. The amount named in the bill is al- 
lowed upon the ground that the Manhattan was close inshore when 
she was pieked up. I do not think, when an unemployed tug happens 
to meet a barge accidentally adrift in or about the harbor of New 
York, and performs the common service oî picking her up and tow- 
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ing her to a convenient wharf, that anything like excessive compen- 
sation should be allowed. 

Let there be a decree in favor of the libelants against the Manhat- 
tan No. 12 and her cargo for the sum of $200 and costs, and a decree 
in favor of the libelants against the Two Brothers and her cargo for 
$25 and costs. 

The owners, masters, and crew are ail represented by one proctor, 
and I think that no apportionment of thèse sums need be made, be- 
cause they will probably easily agrée. If no agreement is reached, 
application for an apportionment may be made hereafter. 



* The Hettie Ellis.' 

{District Court, E. D. Louisiana. March, 1884.) 

Deck-Load. 

With référence to cargo stowed on dock, the ship is not liable as a common 
carrier, but its liability in tliis case is limited to ordiaary care, i. e. , sach degree 
of care as a prudent owner would exercise. If tlie loss was the resuit of the 
négligence, want ol skill and oare of the master, the liability of the vessel is 
established. Lawrence v. Minium, 17 How. 111, foUowed. 

In Admiralty. 

E. H. Farrar, for libelants. 

James R, Beckwith, for claimants. 

BiLLiNGS, J. This is a suit to reeover the value of lumber shîpped 
from Tensas river or Bay Minette, Mississippi, to this port. The 
lumber was, with the knowledge of the libelants, who were owners, 
stowed on deck. There was a storm, and the prépondérance of évi- 
dence establishes that the lumber was jettisoned. There was no bill 
of lading or other contract in writing. The testimony as to usage, 
with référence to the liability, fails to establish any custon which could 
vary the liability which the law imposes upon the vessel as to prop- 
erty thus stowed. With référence to cargo stowed on the deck the 
ship is not liable as a common carrier, but its liability in this case is 
limited to ordinary care; i. e., such decree of care as a prudent owner 
would exercise. Lawrence v. Minturn, 17 How. 111. The case shows 
the jettison occurred to save the vessel and the mariners from destruc- 
tion, and leaves the sole question of fact to be decided : Did the uu- 
skillfulness of the master expose the vessel and cargo to the danger 
or péril from which the loss arose ? The allégation in the libel is 
that "the loss was the resuit of the négligence, want of skill and care 
of the master. " If this allégation is maintained, the liability of the 
vessel is established. Lawrence v. Minturn, supra. 

JReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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In Shachelford v. Wilcox, 9 La. 33, 39, the court says: "In rela- 
tion to underwriters without spécial agreement, and in relation to 
other owners of the cargo under deck, in case of jettison, it is well 
settled tbat goods on deck form no part of the cargo. • * * As 
between the owner and the carrier, it is otherwise, and the carrier is 
bound by the same obligation as for the rest of the cargo, save only 
the damage which may resuit from its exposed situation." 

In New Jersey Steam Nav. Co. v. Merchants' Bank, 6 How. 344, 
383, the court say "the veasel was not exempt from ordinary care in 
the management of the vessel by the master and hands." 

Thèse last two cases establish the law to be that when the cargo 
is stored on the deck, the burden of proof is on the shipper. Does, 
then, the évidence establish want of ordinary akill in the management 
of the vessel? The facts, as detailed by the master and the witness, 
John Brown, are that the scbooner came through Grant's Pass Sat- 
urday morning. Towards night a heavy fog came on, with incteasing 
wind. At Eound island they took in the mainsail and sailed on be- 
fore and aftor dark, the master being uncertain of his whereabouts, 
or even his direction or course. In the night the vessel went upon 
Dog keys, where the lumber was jettisoned. It was easy for the 
schooner to bave anohored in dosed waters and to bave waited until 
the fog broke, and not to hâve sailed on without knowledge of local- 
ity, and not bave attempted to navigate the vessel square bowed in au 
open Sound full of shoals. But for this want of skill or care the loss 
would not hâve occurred. 

Let there be judgment for the libelant. 



The Narragansett, 
{Oireuit Court, D. Bhode Island. May 21,1884) 

LrBEii — Negi-tgence — Pkepondeuance of Testimont. 

When a libelant makes ont a case of négligence by a clear prépondérance 
of testimony, a decree will be entered in his favor. 

In Admiralty. 

Miner & Roelker, for libelants. 

Thurston, Ripley é Co., for claimant. 

CoLT, J. On Oetober 15, 1882, the steam-tug Narragansett, hav- 
ing the barges Manhattan and Union in tow, when near and to the 
westward of Point Judith, deeming it imprudent to round the point 
owing to the force of the wind, determined to turn back and seek the 
nearest harbor. The turn was made inshore. The tug turned about, 
and was heading to the westward, but the barge Manhattan, when 
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nearly around, struck something. She was towed until wîthin two 
miles of Watch Hill, and then sank in shallow water. On board was 
a cargo of coal, valued at $6,500, which was almost a total losa. The 
coal was shipped by W. H. Jourdan, and insured against loss in the 
Providence Washington Insurance Company. The company, having 
paid the losa, now brings this libel against the tug Narragansett, al- 
leging négligence and unskillful couduct on the part of those navi- 
gating her. 

About two miles to the westward of Point Judith lies a reef of 
rocks nearly three-quarters of a mile long, well known to marinera, 
and marked upon the charts, called Squid's ledge, and the libelant 
charges that the barge was negligently towed upon this ledge. This 
is denied by the claimant, the Eastern Transportation Company. On 
the part of the libelant the évidence has been mainly directed towards 
proving that the barge ran upon Squid's ledge. The claimant, on the 
other hand, seeks to show that the position of the tug and barges at 
the time of the accident was west and south of the ledge, and that the 
Manhattan must hâve struck some unknown obstruction, probably 
the sunken wreck of a mud-di'gger. 

The libelant undertakes to eatablish, by numerous eye-witnesses at 
différent points on the shore, that from the location of the barge at 
the time she must bave been on Squid's ledge. Some nine witnesses 
are called who saw the occurrence from Point Judith, whose testi- 
mony clearly loeates the barge in the range of the ledge looking west. 
A large number of witnesses on the Ehode Island shore, to the north- 
ward, place the barge in the range of the ledge looking south. By 
the first class of witnesses it is said an east and west range is shown, 
by the second a north and south, and thus by a cross-range it is 
claimed the location is fixed with great certainty. In our opinion, 
the libelant has submitted an amount of évidence to establish this 
point which is neither met nor overcome by any proof ofïered by the 
claimant. The testimony of thèse observers, more than 20 in num- 
ber, who saw the accident from différent positions, though disagreeing 
in some respects, and perhaps the more honest for that, leave but 
little doubt that the barge struck the ledge. We do not deem it nec- 
essary to take up this testimony in détail. The witnesses on Point 
Judith locate Squid's ledge by ranges from objects on the point, and 
the fact is shown that at the time of tuming back the tug and tow 
were in range of it. Most of the witnesses on the point think the tug 
came down over the southerly end of the ledge and went back about 
the center ; one witness is positive she came down outside, but went 
back in range of it. Whatever may be thèse différences in the opin- 
ion of individual witnesses, the substance of their testimony, taken as 
a whole, proves that the barge at the time of the accident was in the 
direct range of the ledge. And so of the witnesses to the northward, 
on the Rhode Island shore. Their testimony does not agrée in par- 
ticulars. They locate the ledge by différent means. Some had no 
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particular ranges to go by; others had ranges. Some locate the ledge 
by the water breaking; other witnesses, especially those at Point Ju- 
dith, do not think the water broke on the ledge that morning. Be 
this as it may, taking the two classes of testimony as a whole, we 
cannot but corne to the conclusion that the libelant bas fairly made 
out by cross-ranges that the barge was on the ledge when the acci- 
dent occurred. 

We do not think this mass of testimony is overthrown by the claim- 
ant's witnesses. Horace Tucker, an eye-witness, says the vessels 
were ia the vieinity of Squid 's ledge, but outshore of it. Walter J. 
Watson, who lives at Point Judith, testified that in his judgment they 
had not got up as far as the ledge, but he does not say they were not 
in range of it looking west. George G. Whaley, called by the libel- 
ant, first thought they were east of the ledge, but arfterwards finds he 
was mistaken, and thinks they were west of it. Wanton E. Carpen- 
ter testifies that the tug and barges were on a range of the telegraph 
pôle and bath-house from a point on the piazza of his hôtel at Eocky 
Point, and that this range would bring them south-west of Squid's 
ledge. Subsequeatly, George T. Lamphear, surveyor, on behalf of 
the libelant, took the bearings from the same point on the hôtel pi- 
azza of the range over the telegraph pôle and bath-house, the resuit 
being as indicated by him on the chart, that the Carpenter range in 
fact crosses the ledge. After this, Mr. Carpenter and Capt. Leete, 
of the Manhattan, again took an observation one morning in January 
last, after a severe storm, when the water was breaking on the ledge. 
They found the water did not break in the range testified to by Mr. 
Carpenter, and therefore it is claimed the ledge is not located in that 
range, so that the tug and barges must bave been outside the ledge, 
as first stated by him. This is the extent of the claimant's évidence 
from eye-witnesses on the shore. The most important witness for 
the défense is Mr. Carpenter. It must be admitted, however, that 
doubt is thrown upon the aecuraey of his judgment as to the location 
of the ledge by the surveyor, Lamphear. Taking the claimant's évi- 
dence of this class as a whole, it can hardly be said to seriously affect 
the fuU and positive testimony of the libelant. 

The.statements of those on board the tug and barges are conflict- 
ing. , Owing to the interest of the parties, and for other reasons, we 
ought not to attaeh to it the same weight as to the class of testimony 
we hâve just considered. The captain and mate of the tug and the 
captains of the barges testify, in substance, that they are familiar 
with Squid's ledge, and that when the accident happened they were 
to the south and west of it, and about two to two and one-half miles 
from Point Judith. It is a significant fact, however, that Capt. Beck- 
with.of the Narragansett, stated just after the accident that he thought 
the barge struck Squid's ledge. The libelant calls the mate of the 
barge Union, whose testimony is unimportant; also Van Wart, a deck 
hand on the Narragansett, and Bennett, a deck hand on the Manhat- 
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tan, whose évidence tends to prove the location of the vessels at the 
time on the ledge. It is manifest the barge struok something. If 
she was south and west of the ledge, what did she strike? Testi- 
mony is introduced to prove that a mud-digger was wrecked in that 
locality some months before, and the inference is, no other obstruc- 
tion being shown, that the barge came in contact -with it. The loca- 
tion of the mud-digger varies. Edward Luckenbach, who had it in 
tow, says it broke apart and sank about a mile and a half westward 
of Point Judith, oflE Squid's ledge somewhere. George W. Wootton, 
who struck it in October or November, 1882, and made a mémoran- 
dum at the time, places it also about a mile and a half west of Point 
Judith. Capt. Hoch saw the wreck in September, and thinks it was 
two miles, probably two and one-half, from the point, and Tucker 
thinks it about the same distance. It is clear that Luckenbach, who 
had the mud-digger in tow when it sank, and Wootton, who made a 
mémorandum of the bearings, are probably more nearly correct as to 
the position of the sanken wreck than the two other witnesses, and 
they locate it not more than a mile and a half from Point Judith ; but 
if the officers of the tug and barges are correct, they were from two 
to two and one-half miles from Point Judith when they turned baek. 
Again, this wreck, neither before nor since, seems to hâve done any 
damage to vessels, although it would appear from the évidence it was 
directly in their path when rounding Point Judith. No attempt bas 
been made to show, by an examination of the barge after she sank in 
sfaallow water, that she came in contact with a projecting timber or 
the frame of the mud-digger. Nor does it appear that any effort has 
been put forth by the elaimant since the accident to locate, with cer- 
tainty, the wreck of the mud-digger, further than the testimony no- 
ticed. Under thèse circumstances, and as opposed to the libelant's 
testimony, we cannot think the mud-digger theory sustained by the 
évidence, or the probabilities of the case. It is reasonable to conclude 
from the évidence that the tug and tow, keeping weli to the north- 
ward on aecount of the wind, on turning inshore, when approaching 
within a short distance of Point Judith, naturally struck Squid's ledge, 
which stretches north and soutli for nearly three-fourths of a mile. 
But it is said that the barge striking the ledge woùld hâve sunk al- 
most immediately, and could not afterwards bave been towed for 
miles. The chart shows 13 feet of water at the nôrtherly and sonth- 
erly ends of Squid's ledge, and 16, 17, and 18 feet at low water along 
the center. As it was high tide in the morning at the time of the ac- 
cident, we may add about three feet to the depth as delineated on 
the chart. The Narragansett drew 12 feet of water, the Union, 16 
feet 3 inches, while the Manhattan drew over 18 feet. It is easy 
to see that the Narragansett and Union might paSs safely where the 
Manhattan could not, With the sea running as it waa, the Manhat- 
tan might scrape upon the reef, or settle upon it until the sea lifted 
her off, while the tug and other barge would escape. From an acci- 
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dent of this kind she might not sink immediately, but would float a 
greater or less time, according to the extent of her injury. 

Again, it is urged withgreat earnestness by the claimant that the 
theory of the libelant involves an impoBsibility, because it proves that 
the tug and tow crossed the ledge twice, — once in approaching Point 
Judith, and again in turning back; that this is impossible from the 
fact that the first passage was over the south end of the ledge, where 
the water is more shallow, and where the Manhattan would hâve 
stru<!k. It is, however, by no means to be concluded from the évi- 
dence that the tug and barges passed over the ledge twice. It is true 
that most of the wituesses on Point Judith say that the tug came 
down on a range with the southerly end of the ledge, but they could 
not, from their position, tell how far to the east the tug came before 
turning. Again, the tug was in advance of the tow, and it may be 
she crossed twice. The probability is that the turn was made just 
afler the ledge was reached by the tug, or, possibly, the tug and tow 
camp down just south of the ledge and then turned back upon it. 
However this may be, there is nothing which makes the theory of the 
libelant, that the Manhattan, in some way, in turning, struck the 
ledge, either impossible Of improbable upon the évidence. By the 
great weight of testiroony the tug and tow were located at the time 
of the accident where Sqnid's ledge lies. 

In our opinion, the libelant bas made out a case of négligence by 
a clear prépondérance of testimony, which makes the question of the 
burden of proof raised on the argument immaterial. Under thèse 
circumstances a decree should be entered in favor of the libelant. 
The Mohler, 21 Wall. 230; The Lady Pike, Id. 1; The Brooklyn, 2 
Ben. 547; The Deer, i Ben. 352. 



The Modoo. 

{Diatriet Court, W. D. Pennsylvania. October Term, ISRi.) 

Sbamen's Wageb — LiBEL BT MiNOB SoNS OF A Dbceasbd Pabt Ownbr — Al- 

LOWANCB KkPUSED. 

Tlie minor sons of a deccased part owner of a beat Ijbeled her for wages for 
their services upon her during their falher's life-time, when the boat was run 
by him, the other owner taking no part in her runnlng. The libelants gave 
évidence to show that there was an understanding between their father and 
themselves that they were to receive wages, but in fact none of them had been 
eniancipated, and they were supported by their father. "When he died he had 
in his hands earnings of the boat unaccounted for in excess of thèse wages 
claims. The surviving owner, who took défense, had no knowledge of the ar- 
rangement between tho father and his infant sons, and its enf orcement against 
the boat would hâve prejudiced him. Hdd, that the claims must be disal- 
lowed, and the libels dismissed. 

In Admiralty. 
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Morton Hunter, for libelants. 

Barton é Sons, for respondents. 

AcHEsoN, J. The libelants, who are miner chiidren of Capt. J. A. 
Moore, deceased, and respectively of the âges of 19, 16, and lôyears, 
Buing in the name of W. D. Thomas, their next friend, hâve filed libels 
against the steam-tug Modoc for wages. Their father was half owner 
of the boat, and her master, and by him she was run; his co-owner, K. 
B. Kendall, taking no part in her running. The entire business of the 
boat, -which was that of towing, was transaeted by Capt. Moore. He 
put the libelants ou the boat, and for a period of about eight months, 
and until his death, two of the libelants worked on her as deck hands 
and one acted as steward. Gapt. Moore's death left the financial con- 
dition of the boat in this plight, viz. : He had collected for towing 
$3,528.95, and had disbursed $2,114.17, the balance in his hands 
being $1,414.78, no part of which bas been accounted for, while the 
boat proved to be incumbered with liens of his création for supplies, 
etc., to the amount of $1,098.87, which Kendall, the surviving owner, 
has been compelled to pay. When Capt. Moore died he had about 
him $425, whieh sum it is morally certain (though this is not posi- 
tively sbown) was the boat's money. This fund his widow, who is 
now a principal witness for the libelants, took possession of and 
treated as her husband's individual money. Furthermore, it appears 
that the original cost of the Modoc was $2,300, of which Kendall 
paid not only his own half, but also $920 of Capt. Moore's share. The 
united claims of thèse libelants are $546.80, and, if sustained,itis cer- 
tain that they must be paid ont of Mr. KendaU'a own pocket. Of 
thèse claims he had no knowledge during Capt. Moore's life-time, the 
libels being filed after his death. 

In view of the foregoing facts this attempt of Capt. Moore's family 
to charge the Modoc strikes me as most ungracious, and deserving of 
no f avor. Must thèse demands be sustained as valid liens ? The 
libelants, as we hâve seen, were ail infants, and none of them had 
been emancipated by their father. When not on the boat, they ail 
lived with their father as one family, they paying no boarding, it is 
shown. Presumably they were supplied by him with clothing and 
other necessaries. He was, then, entitled to their services ; and their 
earnings, although for maritime services, were legally his. Plummer 
V. Wehh, 4 Mason, 380. The libelants endeavor to remove this légal 
obstacle ont of their way, and their mother testifies that she heard 
her husband repeatedly say to the libelants "that he intended to let 
their wages stand for an interest in the boat, — he did not want to 
make any use of it for himself ; that be wanted to let it stand that 
the boys could get an interest in the boat for themselves." The libel- 
ants severally testify that their father often told them during their 
service on the boat that when they earned and got their money they 
could do with it what they pleased; that they were to bave it to do 
what they liked, — either to take an interest in the boat or otherwise 
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use it. And Thomas Donovan testifies that on one occasion, when 
the libelants were complaining of late work, their father said to tbem, 
"If you don't do it I will hâve to get some others who will, as I hâve 
to pay yoii the same as any one else ;" and that at other times, when 
the boys were indulging in "a little growl," their father would say 
"that their money was in the office, the same as mine, whenever they 
wanted it;" and this witness adds that Capt. Moore told him "he did 
not want the boys' wages; that he would pay them the same as me, 
and that they could do what they liked with it." But, if ail this be 
true, what does it amount to ? What hâve we hère but expressions of 
the father's intentions in respect to the earnings of his sons? Those 
earnings were none the less his after thèse déclarations than they 
were before. An express promise by the father, under the circum- 
stances of this case, to pay thèse infants their wages while in his em- 
ploy upon the boat, would hâve lacked the élément of considération, 
and, it seems to me, could not hâve been enforced against him. Mueh 
less should the alleged understanding be enforced in this proceeding 
in rem to the préjudice of the surviving owner of the boat, who was 
in total ignorance of such arrangement. Kmiffelt v. Moderwell, 21 
Pa. St. 222, 224. When Capt. Moore died he had in his hands of 
the boat's moneys over $1,400, which were applicable to the wages 
earned by his infant sons, and the justice of the case requires, at 
least as betwecn Kendall and the libelants, that their wages should 
be treated as paid. Id. 

I hâve not overlooked the fact that in the boat's time-book, as kept 
by Capt. Moore, accounts with the libelants, respectively, appear, 
similar to the other hands' accounts. But this was necessary for 
proper settlements between the owners of the boat, and is not at ail in- 
consistent with the father's claim to the earnings of his infant sons. 

Let a decree be drawn dismissing the original and intervening 
libels, with costs. 
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DoRiAN, Adm'x, V. City of Shkevbport.' 

(Circuit Court, W. D. Louisiana. May, 1884.) 

JUBIBBICTION OP UnITBD StaTES COUHT— OBLIGATION OF CONTRACT— RePEAL OF 
LAW an IMPAIRMENT, WITHtM THE MeANING OP THE CONSTITUTION. 

A pétition that allèges the repcal of laws which were constituent and mate- 
rial parts of the obligation of the contract of certain bonds at the time of their 
issue, présents a case within the jurisdiction of a fédéral court. 

Matter of Jorisdiction. 

Hicks é Kicks, for plaintiff . 

W. A. Seay, City Atty., for défendant. 

Boabman, J. The plaintiff, administeriiig the succession of James 
Dorian, sues the city for a sum of money which she claims that the de- 
fendant corporation owes said succession, because in A. D. 1870 the 
city contracted with Eobson& Baer to do certain work on the streets; 
that, the work having been performed and aecepted, an obligation 
arises out of the said contract, binding the city to pay for the work; 
and that the money, or a part of it' which the city obligated itself to 
pay .Eobson & Baer, is in law due plaintiff, because plaintiff holds 
three certain city bonds for $1,000 each, payable 10 years afterdate, 
which were given to the said contractors by the défendant in settling 
with them for the said work. Ail the parties to the suit are citizens 
of Louisiana; and the plaintiff, having set up the above demand 
against the défendant, allèges, in order to show jurisdiction in this 
court, that the obligation of the contract between Eobson & Baer and 
the city bas been violated and impaired, contrary to the prohibitions in 
the constitution of the United States, in this: that at the time the said 
contract was entered into certain laws, which she recites in the pétition, 
were vital and constituent part of said contract; that thèse laws, after 
the rights under the contract had accrued, were repealed, and plain- 
tiff's rights and remédies impaired, denied, and taken away, in viola- 
tion of said constitution. It is not deemed important to recite hère 
the laws, the repeal of which, it is alleged, impaired the said obliga- 
tion. 

If the public work was performed as alleged, and the obligation is 
a subsisting one, this statement of the case, together with the charge 
as to the jurisdictional facts, shows — if the plaintiff is compétent to 
sue — a suit in which there is involved a constitutional question; but 
it is not at ail clear that this plaintiff, under those allégations of her 
pétition which set forth the demand which she makes in conséquence 
of her being the holder of the particular bonds that were given by the 
city to Eobson & Baer, in settlement for said public work, présents a 
suit which she is compétent in law to maintain. The allégations in 

1 We are indehted to Talbot ëtiUman, Bsq., of the Monroe, Louisiana, bar, for 
this opinion. 

v.20,no.'r— 26 
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relation to the fact that the three bonds were given to Eobson & Baer 
for public work on the streets, performed by them under a contract, 
do not show that Dorian is, or was at any time, subrogated to the rights 
of Eobson & Baer under that contract; nor do they show such an 
assignment of the obligations arising out of the said contract as will in 
law yest Dorian with the right to sue for their enforcement against 
the défendant; for the mère fact that thèse bonds, which came, as 
the petitioner allèges, into Dorian's hands by purchase from some one 
to whom Eobson & Baer, or their assigus, had delivered them, were 
given to Eobson & Baer in settling with them for certain public work, 
is not sufficient to show a légal right in plaintifp to sue on the said 
contract. Besides, there is nothing to show that Eobson & Baer hâve 
not long since been paid for their work on the streets. The bonds 
évidence an indebtedness which the city promises to pay to blank or 
bearer. There are Bome récitals on the bonds which pledge certain 
revenues of the city, irrevocably, for their payment; but, in disposing 
of this motion, it is not deemed necessary to particularly mention those 
récitals. 

In addition to the statement J bave so far made of this suit, the 
plaintiff allèges, as the holder of thèse bonds, that they were issued 
by the défendant corporation, acting within the scope of its lawful 
powers; that in issuing the said bonds the city ôntered into a contract 
to pay the sum and interest stated in them ; that the obligation of this 
contract binds the city to pay the amount to plaintiff as the bearer 
or holder of the bonds. On this part of the case plaintiff's suit is to 
recover against the défendant because of the lawful contract thèse 
bonds show between the holder thereof and the corporation. The allé- 
gations setting forth the cause of action, based on the contract, which 
the bonds évidence, show an impairment of the obligations of that con- 
tract, in the fact that certain laws, which were constituent and ma- 
terial parts of the obligation of the contract when the bonds were issued, 
were repealed. 

I think the pétition présents a suit within the jurisdiction of this 
court, and the motion is overruled. 



Ceanb V. Chicago & N. W. Et, Co. and others. 

(Circuit Court, 8. V. lowa, C. D. February 1, 1884.) 

Bn,!, FOR Specific Perfohmancb must bk Based rrpoN somb Certain Con- 
tract OR Agrkbment. 

In order to sustain an action for spécifie performance against a railroad Com- 
pany, to compel it to constriict its line througli a certain city, and for otlior 
relief, it is necessary for the oomplainant to prove tliat he had an agreement 
with the railroad company whereliy that company was bound to construct and 
operate tlie main line of its road through that city. 
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2. REeiDBNCE op A Leased Railroad Compact as Rbsabds rrs Right of Rb- 
MovAL OF Action to Fédéral Court. 

A railroad compauy uader a perpétuai lease to a foreign corporation is not, 
by that tact, a résident of the same place aa the latter; therefore, an action 
against it and ils lessor cannot be removed to a fédéral court on the ground of 
its résidence being iu a state other than tbat of the complainant, unless it can 
be shown that it is not a material party. 

Motion to Eemand. 

Barcroft, Bowen é Sichmon and Collender é Smith, for complain- 
ant. 

W. S. Clark and N. M. Iluhbard, for défendants. 

Shieas, J. The petitioner in the above cause filed in the circuit court 
of Polk county, lowa, a pétition wherein he averred and set forth that 
he was a résident and property owner in Polk City, lowa ; that the 
Des Moines & Minnesota Eatjlroad Company, formerly called the Des 
Moines & Minneapolis Railroad Company, is a corporation created and 
organized under the laws of the state of lowa, for the purpose of con- 
structing and operating a line of railway from the city of Des Moines, 
in lowa, to the state line in the direction of Minnesota ; that the orig- 
inal line surveyed and constructed passed through Polk City; that 
said Company caused the necessary steps to be taken to procure the 
voting of a tax of 3 per cent, in aid of said railway in Madison town- 
ship, wherein Polk City is located, the condition upon whieh said tax 
was voted being that the line of railroad should be built from the eity 
of Des Moines via Polk City through Polk county; that the tax was 
voted and paid to the railroad company, which constructed and oper- 
ated its line through Polk City ; that Polk county, through its board 
of supervisors, in considération of the agreement of the company to 
build and operate its line throu'gh Polk county via Polk City, granted 
to said company some 15,000 acres of swamp lands belonging to the 
county; that many citizens of Polk City and county subscribed to the 
capital stock of the company on condition that the line of said road 
should pass through Polk City; that said company constructed its line 
of railroad from Des Moines through Polk City to Âmes, in Story 
county, and operated the same until 1880 ; that in the year 1879 the 
Chicago & Northwestern Railway Company leased said line of rail- 
way from the Des Moines & Minnesota Company, and thereafter 
changed the line and location of the railroad, so that its main line 
passes about two miles east of Polk City, and not upon the line upon 
which it was originally constructed, whereby complainant and other 
property owners in Polk City bave been greatly damaged. 

The Des Moines & Minnesota EaUroad Company and the Chicago 
& Northwestern Railway Company were both made parties défend- 
ant to the pétition, and the prayer for relief is as foUows : 

"Wherefore, plaintifE demands that défendants be required to reconstruct 
and operate the main line of said railroad upon the line originally constructed, 
running from the city of Des Moines, in Polk county, lowa, north, via Polk 
City, to Ames, in Story county, lowa, making Polk City a station on said 
main and continuous line of railroad from the city of Des Moines, lowa, t<? 
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Ames, lowa, and that the same be constructed and operated In full compU- 
ance with the terms and conditions upon which the taxes were voted and 
paid, swamp lands conveyed, and subscriptions paid as aforesaid, and prays a 
peremptory writ o£ mandamus, commanding the said défendants to forthwith 
comply with the above demands, and for such other remedy and relief as may 
be lawful and proper in the preinises." 

Both défendants appeared in the state court and filed a joint an- 
swer, wherein tiiey admit that the line of the railway as originally 
built was located through Polk City, and that the tax aid was voted 
and the swamp lands were granted as charged in the pétition. The 
défendants then aver that the Chicago & Northwestern has leased the 
line of road in question of its co-defendant, and has become the owner 
of the stock, franchise, privilèges, and property of the Des Moines & 
Minnesota Eailroad Company; that the «line as originally constructed 
via Polk City was narrow gauge, badly built, with high gra-des and 
many curves ; that the Chicago & Northwestern Piailway Company, 
desiring to change the road to a broad-gauge line, and to improve it 
in other particulars, and to shorten the distance, and for other rea- 
sons, made overtures to the citizens of Polk City for liberty to change 
the location of its line, and finally entered into a written contract 
with some 35 citizens of Polk City, wherein it was provided that the 
line might be changed upon certain terma and conditions in the con- 
tract set forth, ail of which, with the acts of the company in fulfill- 
ment thereof, are set forth at length in the answer. Thereupon the 
Cliicago & Northwestern Eailway Company filed a pétition for the re- 
moval of the cause to the fédéral court, averring therein that com- 
plainant was a citizen of lowa, the Chicago & Northwestern a corpo- 
ration created under the laws of the state of Illinois; that the Des 
Moines & Minnesota Eailroad Company, a corporation created under 
the laws of the state of lowa, was merely a nominal pariy in the 
suit, for the reason that the Chicago & Northwestern Company was 
the owner of ail the stock and franchise of the Des Moines & Minne- 
sota Company, and the lessee in perpetuity of said railway, and, as 
such, is charged with the duty of operating said railway, and subjeet 
to the payment of ail claims and demands made against the Des 
Moines & Minnesota Eailroad Company, and also solely liable to 
obey any orders and perform any judgment made in this cause; and 
that the controversy can be fully determined between complainant 
and the Chicago & Northwestern Eailway Company, who are citi- 
zens of différent states, without the présence of the Des Moines & 
Minnesota Eailroad Company, and further averring that the amount 
in controversy exceeds $500 in value. The state court granted the 
prayer of this pétition, and the record has been filed in this court. 
The complainant moves to remand, on the ground that complainant 
and one of the défendants, the Des Moines & Minnesota Eailroad 
Company, are citizens of the state of lowa, and were such when the 
suit was brought. 
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On the part of the Chicago & Northwestern Eailway Company it is 
claimed that the Des Moines & Minnesota Company is merely a nom- 
inal party to the suit, whose présence as a eo-defendant does not de- 
feat the right of the Chicago & Northwestern Company to a removal 
of the contre versy from the state to the fédéral court. It is not 
claimed that there is a separable controversy wherein complainant 
and the Chicago & Northwestern are alone interested. There is but 
one controversy involved in the matters set forth in the pleadings; and 
therefore, to justify a removal to this court, it must be held that the 
Des Moines & Minnesota Eailroad Company is not a material, but 
only a nominal, party défendant to the pétition. The contract for 
the construction and opération of the Une of railway through Polk 
City, for the alleged breach of which this suit is brought, was entered 
into by the Des Moines & Minnesota Company. It was that Com- 
pany which received the tax aid and the swamp lands, which, accord- 
ing to the averments of the pétition, were given it in considération 
of the agreement on its part to construct and operate the line of 
railroad through Polk City. The prayer of the bill in the first in- 
stance is for a decree enforcing spécifie performance, and, failing in 
that, for such other relief as may be proper. To obtain relief in either 
form it is incumbent upon complainant to prove that he h^,à a con- 
tract or agreement with the Des Moines & Minnesota Eailroad Com- 
pany whereby that company was and is bound to construct and operate 
the main line of its road through Polk City. The whole equity and 
right of complainant is based upon the existence of such an agree- 
ment, and therefore its existence, its vaiidity, the true construction 
thereof, and the rights and equities conferred thereby, are matters 
absolutely and essentially necessary to be shown on behalf of com- 
plainant. A decree to the effect that the Des Moines & Minnesota 
Eailroad Company had bound itself to construct and operate the 
main line of its road through Polk City would certainly affect the 
rights and interests of that company. That company is still the 
owner of the road, subject to the lease executed to the Chicago & 
Northwestern Eailway Company. A decree requiring a change in 
the présent location of the railway would affect the property, there- 
fore, of the Des Moines & Minnesota Eailroad Company. ïhe con- 
tract which is sought to be established and enforced is the contract 
of the latter company, and that company has an interest in the prop- 
erty to be affected by the decree. As is said by the suprême court 
of the United States in Malloio v. Hinde, 12 Wheat. 193: 

"Hovv can a court of equity décide that thèse contracta ought to be specif- 
ically decreed without hearing the parties to them? Such a proceeding would 
be eontrary to the rules which govern courts of equity, and against the prin- 
ciples of natural justice. " 

It is urged in argument that, by reason of the leasing of the prop- 
erty in perpetuity to the Chicago & Northwestern Company, the Des 
Moines & Minnesota has parted with ail interest in the property. The 
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fact that ii îs a lease and not an absolate sale of the property shows 
that the Des Moines & Minnesota Company still retains a title and 
a légal interest in the property. The court cannot know but what 
the Chicago & Northwestern Compay may in the future forfeit the 
lease, so that the possession and use of the property may revert to 
the lessor and owner. It does not appear but what the Des Moines 
& Minnesota is still vitally interested in the management and success 
of the road, as the rental paid may be dépendent upon the amount 
of the earnings and expenses, and thèse will, in ail probability, be 
afifected in some degree by the resuit of this litigation. , But, aside 
from thèse considérations, the fact remains undoubted that the very 
foundation of complainant's case is the existence of the alleged con- 
tract with the Des Moines & Minnesota Eailroad Company, binding 
that Company to operate its main line through Polk City ; and the 
necessity of establishing this contract imposed the duty on complain- 
ant of making the company that is alleged to hâve made it, a party 
défendant to the suit. 

In Findlay v. Hinde, 1 Pet. 241, it waë ruled that "to a bill for 
spécifie performance of a contract to convey land the vendor is a 
necessary party, thovgh he has parted with his title and his grantees 
are made parties." In that case it was claimed that one Garrison 
had bound himself to convey certain land to William and Michael 
Jones, and that he had afterwards conveyed the land to other parties. 
The latter parties were made défendants to a bill for spécifie perform- 
ance, and it was pleaded that there was a defect of parties, because 
Garrison was not a party. In answer thereto it was urged that as 
Garrison had conveyed the land to others, and as thèse parties were 
défendants, and the decree for conveyance of title would operate 
against them, it was not necessary to make Garrison a party to the 
bill. The suprême court held that he was a necessary party, saying 
that complainant "can hâve no claim to it in equity but through 
and under the executory contract of Garrison with the Joneses. Gar- 
rison has a right to contest the équitable obligation of that contract. 
No decree can be made for the complainants without first deciding 
that the contract of Garrison ought to be specifically decreed. He 
might insist that the purchase money had not been paid, or make 
various other défenses. It is not true that if he were made a party 
no decree could be made against him. It might not be necessary to 
require him to do any act, but it would be indispensable to décide 
against him the validity of his obligation to convey and overrule such 
défense as he might make." 

Under the doctrine thus announced it is clear that, in the présent 
case, the Des Moines & Minnesota Company has the right to contest 
the existence of the contract alleged against it. As already said, the 
existence, the true construction, and binding force of the alleged con- 
tract, and the right of complainant to demand a spécifie performance 
of its terms, are the questions material to the détermination of this 
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lîtigation, and their décision requires the présence of the party who, 
it is alleged, made and entered into the contract and against whom 
it is Bought to be enforced. 

When the pétition for removal was filed, the Des Moines & Minne- 
sota Eaih'oad Company had appeared in the cause, and, by joining in 
the answer filed, had put in issue complainant's right of recovery. 
The record shows upon its face that there was then pending a con- 
troversy between complainant and the Des Moines & Minnesota Com- 
pany. In that controversy the latter company would be entitled, if 
the proofs and the law justified it, to a decree in its favor, and the 
complainant, in like manner, would be entitled to a decree establish- 
ing the existence of the contract, its breach, and for the appropriate 
remedy. Under thèse circumstances it cannot be held that the Des 
Moines & Minnesota Company is merely a nominal party. The decree 
sought afifects its rights, and on principle it should be heard before a 
decree is passed affecting those rights. Having been made a party, 
the record shows that it is seeking to défend itself, and to that end is 
seeking to defeat the entire claim and remedy sought by complain- 
ant. It is, Iherefore, both a proper and an active party to the con- 
troversy. The fact alleged in the pétition for removal, that the Chi- 
cago & Northwestern Eailway Company owns the stock and other 
property of the Des Moines & Minnesota Company, cannot change 
this resuit. 

It is not claimed that there has been a merger of the one corpora- 
tion into the other. The Des Moines & Minnesota Company is still 
a distinct and separate company, and the court cannot take cogni- 
zance, upon questions of this character, of the ownership of the stock 
in the corporation. The Chicago & North-western Company may sell 
ail the stock owned by it in the Des Moines & Minnesota Company, 
but that would not change the légal status of the latter company. The 
controversy of complainant is with the company, and not with its 
stockholders. 

Having reached the conclusion that the Des Moines & Minnesota 
Eailroad Company cannot be held to be a nominal party in this con- 
troversy, but, on the contrary, is a material and active participant 
therein, it follows that this case is not one properly removable into 
this court, and the motion to romand must be sustained ; and it is so 
ordered. 

McCkary, J., concurs. 



Pétition for Eehearing on Motion to Eemand. 

Shiras, J. a rehearing on the motion to remand is asked on two 
grounds : 

1. It is urged that the authorities show that mandamus will not lie 
to enforce an ordinary personal contract, and henee that this remedy 
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cannot be granted in the présent case against the Des Moines & 
Minnesota Company. If it is not an appropriate remedy against the 
Des Moines & Minnesota, neither is it appropriate against the Chi- 
cago & Northwestern. Whether or not it is a proper remedy, unde'r 
the faots in this case, is a question made upon the pleadings, and is 
to be determined and decreed upon the hearing. This court, upon a 
motion to remand, based upon the ground that this court has not 
jurisdiction of the cause, cannot pass upon a question at issue in the 
cause, of the character of that raised by counsel. 

2. The bill in this cause not only prays for a manâamus, but for 
other appropriate relief. It is based upon two gênerai facts : (1) That 
the Des Moines & Minnesota Eailroad Company bound itself by a 
contract, to the beneht of whieh plaintifï is entitled, to build and op- 
erate the main line of its road through Polk City; (2) that the Des 
Moines & Minnesota and itslessee, the Chicago & Northwestern, hâve 
viola ted this contract to the injury of complainant. 

The relief sought is spécifie performance, to which end a mandamus 
is prayed, and other relief. The essential fact necessary to be shown 
to sustain the bill is that the Des Moines & Minnesota Company en- 
tered into the contract alleged. This is as essential to relief against 
the Chicago & Northwestern as against the Des Moines & Minnesota. 
The latter company défends the action, and dénies the existence of 
the contract, and the right of complainant to enforce same. In pass- 
ing upon the issue, whether such a contract as is alleged in the bill 
was made by the Des Moines & Minnesota Company, the latter com- 
pany is a material and not a nominal party. If it is shown that such 
a contract was not made, that ends the case, and in settling this issue 
the complainant has the right to make the Des Moines & Minnesota 
Company a party, so as to bind it by the conclusion reached, and the 
latter company has a right to contest the claim made against it. If 
it is decided that such a contract exists, and that it has been violated, 
then the question will arise as to the remedy, if any, that can be given. 
If mandamus is not a proper remedy, a decree for spécifie perform- 
ance, aided by injunction, may be proper, and it may be that the 
Des Moines & Minnesota should be included therein. It eertainly 
should be included in so much of the decree as détermines the ques- 
tion of the existence of the alleged contract and its breach. 

The line of reasoning employed in the pétition for rehearing requires 
this court to détermine questions presented on the record as it now 
stands, it being claimed that, if properly decided according to the 
weight of authority, it will appear that relief by mandamus cannot be 
given against the Des Moines & Minnesota Eailroad Company, and 
therefore that company is merely a nominal party. To détermine 
thèse questions requires the court to examine and pass upon part of 
the issues presented on the record, whieh can hardly be expected upon 
a motion to remand. But admitting that relief by mindamus may not 
be proper, some other form of relief may be grantable, and hence the 
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court must hear and détermine the issne made by the bill and answer 
of the Des Moines & Minnesota Railroad Company, to-wit, was there 
a contract made by the latter company regarding the line of the rail- 
road, and, if so, bas there been a breach thereof ? To this issue made 
by the pleadings, and which is essential to the final décision of the 
cause, the Des Moines & Minnesota Bailroad Company is an active 
and material party, and cannot be held to be a nominal party. 
Pétition for rehearing overruled. 



Mallobt Manuf'g Co. v. Fox and others. 
(Cfireuit Court, 3. D. New York. May 30, 1884.) 

1. EquiTT RuLB No. 82— Not to bb Invoked to Collect Disbubbbmbnts Tax- 

able AS UOSTS. 

The eighty-second equity rule cannot be invoked by a party to enable him to 
collée'^ of the opposite party disbursemeats which can be taxed aa part of the 
costs in a final decree. 

2. CoNTEJTPT— Pdnishmekt — Impkisonment fou Non-Patmbnt of Monbt Judg- 

MBNT— POWBRS OF UNITBD STATBS CoUKTS— OoNTKOLIiKD BY StATE COURTS. 

The power of United States courts to punish for contempt and imprison for 
non-payment of money judgments is circumscribed and controlled by state 
laws, 

3. Same— Non-Patment of Monet— Execution— Oeder of Cocut m Nature 

OF JUDGMENT — WhBN NOT EHFORCED ON ThEOEY THAT DISOBEDIENCE IS A 

Contempt. 

In a State where proceedings for contempt for the non-payment of raoney 
ordered by the court to be paid cannot be had when the payment can be en- 
forced by exécution, and imprisonment for non-payment of costs is abolished, 
■when an order of the court is in tlie nature of a judgment or decree for ihe 
payment of money, it cannot be enforced ou the theory that disobedience is a 
contempt. 

In Eguity. 

Eugène Treadwell, for complainant. 

Wyllys Hodges, for défendants. 

Wallace, J. The complainant movea for an order fixing the mas- 
ter's compensation for bis services upon an accounting under an in- 
terlocutory decree, and directing the same to be paid by the défend- 
ants. The bill of the master, as certified by him, is not deemed un- 
reasonable by either party, but the contention is as to what portiori 
of it should be borne by each. The eighty-second equity rule contem- 
plâtes that the court shall charge the master's compensation upon 
such of the parties as the circumstances of the case render proper, 
but that rnle is for the benefit of the master, and is to be enforced 
upon his application and for bis protection. It cannot be invoked by 
a party to enable him to collect of the opposite party disbursements 
which he may hâve incurred, and which can be taxed as part of the 
costs in the final decree. By the laws of this state proceedings can- 
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not be hàd as for a contempt for the non-payment of money ordered 
by the court to be paid when the payment can be enforced by exécu- 
tion, and imprisonment for non-payment of costs is abolished. The 
power of the courts of the United States to punish for contempt and 
imprison for non-payment of money judgments is circumseribed and 
oontroUed by the laws of the state; and where an order made in the 
progress of the cause is of the character in substance of a judgment 
or decree for the payment of money, it cannot be enforced upon the 
theory that disobedienee is a contempt. Eev. St. §§ 725, 990; In 
re Atlantic Mutual Ins. Co. 17 N. B. E. 368; The Blanche Page, 16 
Blatchf. 1; Gatherwood v. Gapete, 2 Curt. 94; U. S, v. Tetlow, 2 Low. 
159; Low V. Durfee 5 Fed, Eep. 256. 
The motion is denied. 



Andrews ». Cole. 

{Circuit Court, If. D. New York. May 30, 1884.) 

1. Obdeb Pho Cokpkbso— Does not Entitle Complainant to Finai, Decree 

AS op Course. 

A complainant is not entitled as of course to a final decree when he has ob- 
tained an order pro confessa, he not being permitted to take at his discrétion 
such a decree as he may be willing to abide by, 

2. Final Hbaring— Right to Dockbt Fbe — Rev. St. § 824 

The considération of a bill is a hearing, and is final when it résulta in the 
final disposition of a cause, and entitles a party to a docket fee under Rev. St. 
}824. 

In Equity. 

Thos. D. Richardson, for complainant. 

R. A . Stanton, for défendant. 

Wallaob, J. The défendant objects to tbe taxation by the clerk 
of a docket fee of $20 as part of the costs of the complainant upon a 
final decree herein. The défendant did not answer or demur to the 
bill, and complainant took an order for a decree pro confessa, and sub- 
sequently obtained a final decree. As the cause has been finally de- 
termined, and as its détermination involved a hearing by the court, 
there has been a final hearing within the meaning of section 824, Eev. 
St., which authorizes a docket fee of $20 to be taxed. There has been 
mueh discussion of the meaning of the term "final hearing," as used 
in this section, and a diversity of opinion is found in the décisions. 
Several cases décide that any order or détermination which résulta in 
a final disposition of the cause, including a dismissal of the bill on 
the motion of the complainant, or the dismissal of an appeal by the 
appellee for irregularity on the part of the appellant in bringing it to 
a hearing, is a final hearing. Ha^/orci v. Gri^^iî/is, 3 Blatchf . 79 ; The 
Alert, 15 Fed. Eep. 620; Goodyear v. Sawyer, 17 Fed. Eep. 2. Other 
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cases hold that there is a final hearing only when some question of 
law or fact bas been submitted to the court requiring not merely 
formai action but considération. Goy v. Perkins, 13 Fbd. Eep. 112; 
Yale Lock Go. v. Golvin, 14 Fed. Eep. 269. 

ïhe défendant relies upon the authority of thèse latter décisions, 
but they are not décisive hère, because a complainant is not entitled, 
as of course to a final decree when he bas obtained an order pro 
confessa. The matter of the bill is still to be decreed by the court, 
and then only when it is proper to be decreed. The bill is to be 
examined to see if the facts alleged entitle the complainant to relief. 
According to the earlier practice of the English ohancery a bill would 
not be taken pro confessa without putting the complainant to prove 
its material allégations. Johnson v. Desmineere, 1 Vern. 223. The 
later practice is to set down the bill for hearing, upon an order 
previously obtained that the bill be taken pro confessa, whereupon 
the record is produoed, and the court hears the pleadings and pro- 
nounces the decree. The complainant is not permitted to take at his 
discrétion such a decree as he may be willing to abide by. Geary v. 
Sheridan, 8 Ves. 192. This is the practice which obtains under the 
equity rules of this court. The considération of the bill is a hearing, 
and is final when it results in the final disposition of the cause. 

The taxation was correct. 



Harvby and another v. Commonwealth op Virginia. 

(Oirauit Court, E. D. Virginia, May 12, 1884.) 
CoNSTiTUTioNAii Law— State Statdte Making Ooupons oït Bonds Recbiv- 

ABLE FOR Taxes— SUBSEQUBNT Statute. 

WhLTe a state con tracts, in terras, that the coupons attached to its bonds shall 
be receivable in payment of " ail debts, dues, and demands due the state," the 
contract embraces îicense taxes ; and if, in a subséquent law, it prescribes such 
conditions précèdent to the issuing of licenses as to enforce the payment of 
Iicense taxes in money, and to preclude their payment in coupons, shu violâtes 
that clause of the tenth section of the first article of the coasititution of the 
United States which forbids any state from pasaing any law impairing the ob- 
ligation of contracts. 
Same— RiGHT OF Citizen to Sue State— Jurisdiction dp Ciucuit Court. 

Qmjere, whether the first clause of the second section of the third article of the 
United States constitution, which extends the judicial power of the United 
States to ail cases in law and equity ariaing under the constitution and laws of 
the United States, as this clause is put in force by the first sectioa of the ju- 
diciary act of congress of March 3, 1875, giving jurisdiction of ail such cases 
to the circuit courts of the United States, authorizes a citizen to sue his own 
state, in such a case, in a fédéral court. 
Same — Conformity to Pkactick in State Court — Repbal by State of 
Spécial Act Authorizikg Suit. 

Bven thouçh (under section 914 of the Revised Statutes, requiring proceed- 
ings at law in courts ot the United States to be conformed to proceedings in 
similar cascd in state courts) an anomalous proceeding at law may be brought 
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in a fédéral court in the manner in which it is autliorized by sptïcial act to be 
brought in a state court, yet if tlie state lias repealed such spécial act, then 
the spécial proceeding is no longer mairitainable in the fedeial court, and must 
be dismissed if brought. 
4. Samb— UncokstitutionaIi CiiAUSES IN Statdte — Bffect of Repealino 
Clause. 

If any act of législation, which is unconstitutional in many o£ its provisioua, 
repealsall acts and parts of acts inconsistent witli sucli provisions, the repeal- 
ing clause is efEective, although such provisions bc iiull and void. 

Pétition. 

Wm. L. Royall, for petitioners. 

Frank S. Blair, Atty. Gen., and Wyndham Meredlth, for the State 
of Virginia. 

Hughes, J, The petitioners are wholesale grocers in the city of 
Eichmond. Their pétition sets out, by référence and i'ecital, the fol- 
io wing facts: 

By a récent act of tne assembly of Virginia, that of March 15, 1884, relat- 
ing to assessments and liceiises, petitioners are required to pay to the state a 
license tax of $504, for the privilège of carrying on their business for the 
year beginning on the flrst day of the présent month. In pursuance of this 
law, petitioners paid to the collector of the city of Kichniond tlie aforenien- 
tioned sum of money, and duly reeeived from tlie eommissioner of revenue 
in Biehmond a license to carry on their business. Under an act of assem- 
bly, commonly called the funding act, approved on the thirtieth of Mardi, 
1871, the state issued bonds, witti coupons attaclied, which latter bear on 
their face the déclaration of the state, that they shall be receivable, after thoy 
mature, for "ail taxes, debts, dues, and demands due the state." See acts 
of Assembly of 1870 and 1871, a. 282, § 2, p. 379. 

Petitioners claim that this was a contract which entitled them to pay their 
license tax of .$504 in coupons. They aver that tliey endeavored to obtain 
the benefit of this contract in the manner prescribed by tlie third section of 
another act of assembly of Virginia, viz., that relating to frauds upon the 
commonwealth, etc., approved January 14, 1882. See acts of As.sembly of 
1881-82, c. 7, § 3, p. 10. That is to say, they paid the $504 in money to'tiie 
collector of taxes for Eichmond, and at the same time tendered to that ot'àcer 
an équivalent amount of past-due coupons, eoupling this tender with tlie re- 
quest that he would take possession of the coupons and deliver the same to 
the judge of the hustings court of Eichmond for identification and veriiica- 
tion by a jury, as provided by the third section of the said last-named act, 
with a View to their being reeeived by the state in payment of petitioners' 
license tax, and to the return to them of the money ($504) which they had 
paid for their license. Petitioners aver that the collector ref used to receive 
the coupons thus tendered, for this or any other purpose, and also refused to 
give petitioners a certiflcate in writing of their tender, as required by the 
third section of the last-named act; justifj^ng his refusai by the terms of 
section 112 of the aforementioned act of assembly of Virginia, relating to the 
assessment of taxes and prescribing the mode of applying for licenses, approved 
March 15, 1884, which forbids collectors from receiving aught but gold, silver, 
United States treasury notes, or United States national bank-notes for license 
taxes, in any case. 

Petitioners, therefore, come into this court, and complain that the act of 
assembly of Virginia last named is répugnant to the tenth section of the flrst 
article of the constitution of the United States, which déclares, among other 
things, that "no state shall pass any law impairing the obligation of con- 
tracts," and is therefore unconstitutional, nuU, and void; and that by the 
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conduct of the collecter of Richmond, above described, they hâve been de- 
prived ol a right thus secured to thera by the constitution of the United 
States, to-wit, their right to pay the license tax atoresaid due the state of 
Virginia in coupons cl: the state. ïhpy accordingly ask the intervention of 
this court, and pray that it will grant them the remedy furnished to tax-pay- 
ers who wish to pay their taxes in coupons by the aforesaid act of assembly 
of the fourteenth of January, 1882, by sumnaoning the state before it, and 
impaneling a jury to identify and verify as genuine the coupons which they 
tendered to the coUector of Richmond; and that this court, when such gen- 
uineness is shown, shall certify the fact to the proper officer of the state, and 
require the acceptance of the coupons in payrnent of the said tax and the re- 
turn of the $504 of money which they hâve paid to the collector. 

Upon motion, this court, by an order of the sixth instant, directed a rule 
to issue against the state, returnable to-day, reserving ail questions of juris- 
diction; and the state now appears in the persons of the attorney gênerai and 
of spécial counsel aasigned by law for the purpose 

On the mérita of the case, I do net think there ought to be any dif- 
férence of opinion. Any pecuniary charge imposed by the govern- 
ment, for the privilège of résidence, or of holding property, or of exer- 
cising a calling, or engaging in a business, within its jurisdiction, is 
a tax. No refinements in lexicography, nor hypercriticisms upon the 
purport of words or phrases, can make such a charge anything else 
but a tax. There are taxes per capita levied upon persons exercising 
the privilège of résidence in a state. There are taxes ad valorem 
levied upon persons exercising the privilège of holding property in 
the state. There are license taxes levied upon persons exercising the 
privilège of carrying on the business of merchants, or manufacturers, 
or other callings. They are ail essentially the same in their funda- 
mental nature; they are a charge imposed by the state for the exer- 
cise of privilèges, as a compensation to herself for the protection 
■which she afifords by her laws alike to persons, to property, and to 
honest occupation. It is useless to say that such a charge is only a 
tax, when levied for the purpose of revenue ; for there are such things 
as prohibitory taxes, the object of which is the opposite of revenue, 
which are taxes nevertheless. It is unavailing to refine upon such a 
subject. It is offensive, if not insulting, to the common sensé of every 
candid citizen to prétend that the charge which the state may see fit 
to impose on merchants for the privilège of carrying on their business 
is anything else than the commonpiace thing which practical men 
call a tax. The right of résidence, of holding property, of conducting 
a business, may be a natural right, but the enjoyment of it under the 
protection of law is a privilège granted by the state, and therefore, 
for short, I hâve called it a privilège. Nor is there any essential dif- 
férence between a tax per capita, levied for the privilège of résidence, 
a tax ad valorem, levied for the privilège of holding property, and a 
license tax, levied for the privilège of conducting a particular calling. 
And therefore, when a législature, by statute, singles ont the privi- 
lège of carrying on trades, professions, and occupations, as has been 
done in the act of March 15, 1884, and requires a tax to be paid for 
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that privilège, and, instead of allowing it to be paid, as the state bas, 
pledged her faith that ail taxes may be paid, viz., with coupons, for- 
bids such payment by the most positive and stringent prohibitions, 
and absolutely requires its payment exclusively in money, the éva- 
sion of the state's obligation is manifest, the répudiation of its com- 
pact with the tax-payer tendering coupons is palpable, and the statute 
is unconstitutional so far as it prevents the payment of license taxes 
in verified coupons. 

How can there be a rational doubt that the petitioners in this case 
had a right to pay their license tax in coupons after they had been 
identified and verified in the manner defined by law? They hâve 
been denied that unquestionable right; and therefore, on the merits 
alone, this case is a plain one for relief. The difficulty is the always 
important one in fédéral practice of jurisdiction. By the proceeding 
resorted to in the présent case the state is summoned, in her sover- 
eign character, bef ore a fédéral court to answer a pétition, on a week's 
notice. She appears in the persons of her law officers. It matters 
not how obviously Just the prayer of the petitioners may be; that can- 
not make good the jurisdiction; for the meritorious character of a de- 
mand can never cure defecta in procédure if that be essentially faulty. 
The question, therefore, is whether this court has power to admin- 
ister relief to thèse petitioners in this proceeding. It will be seen 
from what foUows that this is a difBcult question, and involves a nec- 
essary, and, I fear, a somewhat tedious, review of the law of jurisdic- 
tion as applicable to the fédéral courts. 

The remedy by summary pétition, commencing originally with a 
rule nisi, is exceptional in the practice of the fédéral courts as an 
original proceeding, and is anomalous in ail Systems of judicature. 
The practice is more questionable when sovereign states are the par- 
ties défendant. In gênerai, a sovereign state cannot be sued except 
in a manner and a forum consented to and chosen by itaelf . See the 
opinion of Lord Sombrs in the great case of The Banher's Case, 5 Mod. 
Eep. 29-62. If there be an exception to this gênerai rule it is found 
in the terms of the second section of the third article of the constitu- 
tion of the United States, which déclares that "the judicial power of 
the United States shall extend to ail cases in law and equity arising 
under this constitution, the laws of the United States, and treaties," etc. 
This grant is without limitation, in terms, as to parties to such suits, 
and does not, in terms, except suits brought against the sovereign 
states of this Union. That the states are contemplated by it is in- 
ferred from the fact that this section is to be construed in connection 
with the clause of the constitution bef ore referred to, which forbids a 
state to pass any law impairing the obligation of contracts. As illus- 
trating the full purport of this grant of jurisdiction in respect to 
states, it may be mentioned that, further on in the same section of 
the constitution, jurisdiction is given of controversies between a state 
and citizens of another state, and that in pnrsuance of this latter 
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grant the suprême court of the United States, in the case of Chîshoim 
\, Georgia, 2 Dali. 419, held that a suit brought by a citizen of South 
Carolina against the state of Georgia had been properly brought in 
the suprême court of the United States. This décision led to a re- 
peal of the grant by the speedy adoption of the eleventh amendment of 
the constitution, which déclares that the fédéral courts shall not en- 
tertain any suit brought against any state "by citizens of another 
state, or by citizens or subjects of any foreign state." This amend- 
ment would seem to hâve a strong bearing on the question whether a 
state may be sued in a fédéral court by one of its own citizens. The 
first clause of the jurisdictional section of the constitution had left 
that right of the citizen to inference; and if that inference had not 
been legitimate it must be supposed that the eleventh amendment 
would hâve been made to embrace a déniai of the right of a citizen 
to sue his own state in the fédéral courts, as well as his right to sue 
other States of the Union. The express déniai of the latter right, 
and omission to deny the former, would seem, on the principle, ex- 
pressio unius est exclusio alterius, to interpret afiârmatively the sec- 
tion in favor of the right of a citizen to sue his own state in a fédéral 
court. 

The ordinary rules of construction would therefore seem to sustain 
the proposition that of suits against states by their own citizens for 
rights arising under any clause of the constitution or laws of the 
United States, the fédéral courts hâve jurisdiction, to be regulated in 
its exercise by such laws as congress may prescribe as to practice and 
forms of procédure ; especially in cases in which those citizens are 
allowed by state laws to sue their own state in state courts. 

Passing nowto the législation of congress on this subject, that body 
in its latest General Statutes relating to the jurisdiction of fédéral 
courts, has enacted that the circuit courts of the United States shall 
hâve cognizance, among other things, of "ail suits of a civil nature at 
common law or in equity," where the matter in controversy exceeds 
the sum of $500, and "arises under the constitution or laws of the 
United States." The language of this statute, so far as it regards 
parties to suits, is just as broad as that of the constitution itself. It 
makes no exception of suits in which states are parties défendant, 
and would seem to leave the citizen of any state at liberty to sue his 
own state in a fédéral court for any right secured to him, as petition- 
ers in this case hâve, by the constitution or laws of the United States 
of which his state has deprived him. If, therefore, a citizen's claim 
against his state involves the value of $500, and is founded on the 
constitution or a law of the United States, it would seem that he may 
bring his suit in a circuit court of the United States, provided it be a 
"suit at common law or in equity," in the ordinary acceptation of 
that technical phrase. 

The next question to be considered is whether the summary pro- 
ceeding, by pétition now under considération, is such a proceeding as 
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the constitution and the statute putting it in force contemplate in 
the phrase "suit at common law;" for no one prétends that this is a 
suit in equity. 

In regard to suits in equity, the states bave no power, direct or in- 
direct, over the procédure in fédéral courts; and it is questioned 
whether congress can confer it to any material estent. But the 
states hâve been clothed by congres with a large, though indirect, 
control over the practice of the fédéral courts in common-law cases. 
Section 914 of the Eevised Statutes of the United States provides, in 
regard to suits other than those in equity aud admiralty, brought in 
the fédéral courts, that "the practice, pleadings, and forms and modes 
of proceeding in civil causes" shall conform as near as may be to the 
practice, pleadings, and forms and modes of proceeding existing at 
the time in like causes in the courts of record of the state within 
which the United States courts are held. This court is therefore au- 
thorized to look into the laws of Virginia relating to the practice pre- 
scribed to its courts in cases at law, and to détermine from those laws 
whether it bas jurisdiction to entertain a proceeding like the one now 
under considération. 

This proceeding is evidently, and I believe admittedly, founded on 
the third section of the act of assembly of January 14, 1882, relating 
to frauds upon the oommonwealth, which bas already been referred 
to. That section, as before stated, authorized the method of proceed- 
ing which bas been pursued in this case to be used in the courts of 
the state by tax-payers who wished to pay their dues with coupons; 
and therefore the same procédure, if now admissible in the state 
courts, would be admissible in this court. The section allowed the 
tax-payer to sue the state herself, in her own name and person. 
Aceordingly, when this case was first called at bar, and I issued the 
rule under which the state of Virginia bas now appeared, I supposed 
that the pétition could be entertained. But I am confronted to-day 
by the 114th section of the act for assessing taxes, and for providing 
a mode of applying for lioenses, approved March 15, 1884, heretofore 
mentioned, which repeals in gênerai terms, as to license taxes, the 
*bird section of the act of January 14, 1882, creating this procédure. 
The conclusion that this 114th section does efifect such repeal is inev- 
Hable. For section 112 of the same act is in the following words : 

"Ail applications for lioenses shall be made, and ail taxes assessed by chap- 
ter 1 of this act shall be paid, in lawful raoney of the United States, in the 
mode and subject to the provisions of an act to regulate the granting of 
licenses, approved the seventh of February, 1884, and any act amendatory 
thereto, before any corporation, firm, or person shall be entitled to receive 
said license, or to transact any business, profession, or calling for which a 
'loense is required by chapter 1 of this act." 

The act to which this section refers, and which it adopts and makes 
part of itself, is the act for regulating the granting of licenses, etc., 
r'-pproved February 7, 1884, as amended by another act for the same 
pnrpose, approved February 25, 1884. This act, as amended, con- 
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tains sundry provisions, the object of which is to require the payment 
of ail license taxes exclusively in gold or silver coin, United States 
treasury notes, or national bank-notes, and stringently forbids the 
issuing of licenses except upon the payment of the license taxes in 
the money it describes. It forbids the receiving of coupons, either 
in payment or for vérification, or for any purpose, by forbidding any 
application for a license to be considered or granted unless ail its re- 
quirements in regard to payment in money shall hâve been iirst fully 
complied with. 

The act of March 30, 1884, having m its 112th section adopted 
the provisions of the acts of February just described, then goes on, 
in its 114th section, to repeal the gênerai tax law of 1882, and also 
to repeal "ail acts and parts of acta inconsistent with this act," — 
that is to say, inconsistent with anyof itsown provisions; inconsist 
ent with its 112th section; inconsistent, as a conséquence, with tht 
acts of February, 1884. Can this 112th section, adopting the Feb' 
ruary law, stand and be enforced without rendering null and whoUy 
inoperative the third section of the act of January, 1882, which pro 
vides for the vérification of coupons and for their réception by the 
state in payment of license taxes ? The two laws are utterly répug- 
nant to and radically inconsistent with each other. A formai repeal 
was hardly necessary, inasmuch as the law of 1882 was already com- 
pletely nullified as to license taxes. Yet the 114th section of the 
law of March givea it the coup de grâce by repealing it in terms, and 
thereby abolishing, as to license taxes, the proceeding by summary 
pétition which the law of 1882 gave to license tax-payers who wished 
to pay their taxes with verified coupons. The law giving this sum- 
mary remedy in the state courts being abolished, it foUows that this 
procédure, ipso facto, ceases to be admissible in the fédéral courts. 

It may be suggested that a repealing clause, embodied in an un- 
constitutional act, may itself be unconstitutional by reason of the 
association in which it is found. The authorities on the subject, 
however, are to the contrary of this. Judge Cooley says, in his Con- 
stitutional Limitations, (3d Ed. p. 186,) that "where the repealing 
clause in an unconstitutional statute repeals ail inconsistent acts, the 
repealing clause is to stand and hâve efifect, notwithstanding the in- 
validity of the rest." See, to the same efïect, Dwarris, St. (Potter's 
Ed. of 1874,) p. 164. 

The présent proceeding must, therefore, be dismissed for want of 
jurisdiction in this court to entertain it; and it is so ordered. 

See Baltimore <& 0. R. Co. v. Allen, 17 Fbd. Eep. 171, and note, 188.— [Ed. 



Note by Judge Hughes. 

The pToposition, stated arguendo in the foregoing opinion, that a citizen 
may sue his own state in a circuit court of the United States, on a right given 
him by the constitution of the Union, of which his state has deprived him, 
v.20,no.7— 27 
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bas naturally givèn rise to much discussion in "Virginia, where there has been 
récent législation taking away or affecting tlie rigbt which she had granted 
of paying state taxes in coupons eut from her public bonds. In conséquence 
of that dictum many suîts hâve been already brought, and many more are 
likely to be broUght, directly against the state in the United States circuit 
courts held in the judicial districts of Virginia. It is therefore proper that 
a more detailed statement of the grounds of the opinion should be appended 
toit. 

The proposition that a citizen, who has been injured in a constitutional right 
by hîs own state, may sue that state in an inferior fédéral court is a novel if 
not a startling one. It is probable that such a suit has never before been 
brought. It is certain that it could not hâve been brought before the pas- 
sage of the judiciary act of March 3, 1875, (Supp. Rev. St. 173, and 18 St. 
470;) yet the languageof section 2 of article B of the constitution of the 
Unite(j[ States seems to extend the judicial power of the United States to such 
suits. That language is that this power shall extend to "ail cases in law and 
equity ' àrising under this constitution, the laws of the United States, and 
trcatieSj" etc. There is not, in the clause itself, or in any other provision of 
the constitution, an exception from this grant of suits brought against states 
by their own citizens. It is true that the second paragraph of the same sec- 
tion of the constitution provides that, in cases in which a state shall be a 
party, thé stipreme court of the United States shall hâve original jurisdiction ; 
and Mr. Alèxander Hamiltôn, in the eighty-flrst number of the Federalist, 
indicated the belief that the jurisdiction granted by this clause was intended 
to be an eonGlusixie "original jusisdiction. " But the flrst congress, ihat of 1789, 
construed the grant otherwise in section 13 of the flrst judiciary act; and 
the suprême and circuit courts of trie United States hâve in repeated décisions 
held that the constitution, in giving original jurisdiction to the suprême court 
of causes in which states are parties, did not intend that that jurisdiction 
should be exclusive. Thèse décisions are reviewed in the very récent case 
of Ames V. Kansas, 111 U. S. 449, and 4 Sup. Ct. Eep. 437, in a décision in 
which the suprême court of the United States reiterated that proposition. 

Section 2 of article 3 of the constitution having granted the jurisdiction 
under considération, the only question is whether congress by législation has 
autliorized the fédéral courts to exercise it. Let it bè borne in mind that as 
to the appellate jurisdiction of the suprême court, and ail the jurisdiction of 
the circuit and district courts of the United States, the constitution does not, 
proprio vigore, eonfer jurisdiction, but has granted a large fund of it which 
congress may or not bring into exercise. Although congress was slow to 
utilize ail the jurisdiction authorized by the constitution, yet, since 1875, it 
may be sàid to hâve well nigh brought the whole into réquisition. 

As early as 1789 congress granted appellate jurisdiction to the suprême 
court in ail cases authorized by section 2 of article 3 ; that is to say, by the 
twenty-fifth section of the judiciary act of 1789, (now modified into section 
709, Eev. St.,) congress authorized the suprême court to review on appeal ail 
judgments and decrees of the courts of highest resort in the states, in cases 
where is drawn in question the validity of any state statute alloged to be ré- 
pugnant to the constitution, or to a law or to a treaty of the United States, 
in which the décision of such court was in favor of the validity of such state 
statute. This is but the gist of the principal clause of the section, which is 
very comprehensive in its grant of jurisdiction. The elïect and intent of 
this section, as alïecting suits brought against their own states by citizens 
appealing under it to the suprême court of the United States, was carefuUy 
discussed by Chief Justice Marshall in the case of Cohen v. Virginia, 6 
Wheat. 378 et seq., extracts from which are given below. The learned chief 
justice maintained in that case, as early as 1821, that under the section of the 
constitution which we are considering, as put in force by section 25 of the judi- 
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cîary act of 1789, a citizen might sue his own state by appeal in the suprême 
court of the United States, when deprived by lier of a constitutional right. 

It was not until tlie passage of the judiciary act of Marrh 3> 1875, that con- 
gress gave to the circuit courts of the United States jurisdiction, as author- 
ized by section 2 of article 3, of ail cases arising under the constitution, or a 
law or treaty of the United States. In this act sueh jurisdiction was given 
without exception as to the parties to suits, or their character. The act of 
1789 had given jurisdiction to the suprême court in ail cases of this class, 
without respect to amounts (which might be ever so small) or as to parties. 
The jurisdiction given by the act of 1875 to the circuit courts is equally with- 
out exception as to parties, but as to amounts is limited to suits where the 
matters in controversy are not less than $500 in value. The eiïect and in- 
tent of the act of 1875, in respect to states or parties, was discussed with care 
by Chief Justice Waite in the case, before mentioned as very recently de- 
cided, of Ames v. Kansas, extraets from which are given below. 

First, let us see wliat was said on the question whether a citizen could sue 
bis own state in a fédéral court for a fédéral right of which she had deprived 
him, in the case of Oohen v. Virginia. The state of Virginia had proceeded 
against her own citizen in one of her own courts by indictment, and deprived 
him of a right given him by a law of congress. Whereupon the citizen sued 
the state by appeal in the suprême court of the United States, under section 
25 of the judiciary act of 1789. One of the objections urged against the ju- 
risdiction was that a state was a party. Chief Justice Marshall, among 
other things, said, (page 378:) "The flrst question to beconsidered is whether 
the jurisdiction of this court is excluded by the character of the parties, one 
of them being a state and the other a citizen of that state. The second sec- 
tion of the third article of the constitution defines the extent of the judicial 
power of the United States. It gives jurisdiction to the courts of the Union 
in two classes of cases. In the flrst their jurisdiction dépends on the charac- 
ter of the cause, whoever may be the parties. This class coraprehends ail 
cases in law and equity arising under this constitution, the laws of the 
United States, and treaties made under their authority. This clause extends 
the jurisdiction of the court to ail cases described, without maklng in its 
terms any exception whatever, and without any regard lo the condition of 
the party. If there be any exception, it is to be iniplied against the express 
words of the article. In the second class the jurisdiction dépends entirely on 
the character of the parties. " 

On page 391 of the opinion this passage occurs: "It is to give jurisdic- 
tion, where the cliaracter of the parties would not give it, that the important 
part of the clause which extends the judicial power to ail cases arising under 
the constitution and laws of the United States was inserted. If jurisdiction 
depended entirely on the character of the parties, and was not given where 
the parties hâve not an original right to corne into court, that clause would be 
mère surplusage." 

Page 382: The judicial powerof the United States "is authorized to décide 
ail cases of every description arising under the constitution or laws of the 
United States. Prom this gênerai grantof jurisdiction no exception is made 
of those cases in which a state may be a party. When we consider the situa- 
tion of the governmentof the Union and of a state, in relation to each other; 
the nature of our constitution; the subordination of the state government to 
that constitution; the great purpose for which jurisdiction over ail cases aris- 
ing under the constitution and laws of the United States is confided to the 
judicial department, — are we at liberty to insert, in this gênerai grant, an 
exception of those cases in which a state may be a party? Will the spirit of 
the constitution justify this attempt to control its words? We think it will 
not, We think a case arising under tlie constitution or laws of the United 
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States is cognîzable in the courts of the Union, whoever may he the parties. 

* * *» 

Page 383: "The constitution gives to every person hiaving a claim upon a 
state a riglit to submit his case to the courts of the nation. However unim- 
portant liis claim may be, however little the community may be interested in 
its décision, the framers of our constitution thought it necessary for the pur- 
poses of justice to provide a tribunal, as superior to influence as possible, 
in which that claim might be decided. Can it be imagined that the same per- 
sons considered a case in vol ving the constitution of our country and the maj- 
esty of the laws, questions in which every American citizen must be deeply 
interested, as withdrawn from this tribunal because a state is a party? 

* * *" 

Page 390: "It has been urged, as an additional objection to the jurisdic- 
tion of this court, that cases between a state and one of its own citizens do 
not corne within the gênerai scope of the constitution, and were obviously 
never intended to be made cognizable in the fédéral courts. * * * It 
may be true that the partiality of the state tribunals, in ordinary controver- 
sies between a state and its citizens, was not apprehended, and therefore the 
judicial power of the Union was not extended to such cases; but this was not 
the sole nor the greatest object for which this department was created . A 
more important and much more interesting object was the préservation of 
the constitution and laws of the United States, so far as they can be pre- 
served by judicial authority; and therefore the jurisdiction of the courts of 
the Union was expressly extended to ail cases arising under that constitu- 
tion and those laws. If the constitution or laws may be violated by proceed- 
ings instituted by a state against its own citizens, and if that violation may 
be such as essentially to affect the constitution and the laws, such as to arrest 
the progress of goyernment in its constitutional course, why should thèse 
cases be exeepted from that provision which expressly extends the judicial 
power of the Union to ail cases arising under the constitution and laws? 
After bestowing on this subject the most attentive considération, the court 
can perceive no reason, founded on the character of the parties, for introduc- 
ing an exception which the constitution has not made ; and we thlnk that 
the judicial power, as originally given, extends to ail cases arising under tlie 
constitution, or a law of the United States, whoever may be the parties." 

This language is too explicit to admit of doubtf ul interprétation. So far as 
the authority of Chief Justice Marshall can establish it, the doctrine is true 
that tba constitution doos authorize a citizen to sue his own state in a fédéral 
court for a right given him by the constitution or a law of the United StateS 
of which his state has deprived him . 

The language of the court in the late case of Ames v. Kansas is equally as 
explicit. It refers to and adopts the language of Judge Makshall in Cohen 
V. Virginia. That was a case in which Kansas had sued its own citizen (a 
railway oompany) in one of its own courts to question a right claimed by the 
company under a law of congress. ïhe company removed the case into the 
circuit court of the United States, under the act of March 3, 1875. On dé- 
niai by this court of a motion to romand, appeal was taken by the state to the 
suprême court of the United States. As to the removal, the company was in 
the relation of actor or plaintiff, and the state in that of défendant. The 
question was whether the fédéral court could take cognizance, as against the 
state and against her will, of a suit in which the state was a party. The su- 
prême court, following the reasoning of Judge Marshall in Cohen v. Vir- 
ginia, held that the circuit court had, after removal, rightful cognizance of 
the suit. After discussing at length the question whether, in the second par- 
agraph of section 2, art. 3, of the constitution, which gives "original juris- 
diction" to the suprême court of cases in which a state is a party, it was in- 
tended that that jurisdiction should be exclusive, and after reviewing section 
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13 af the judiciary act of 1789, and the cases in which the contrary view had 
been held, Chief Justice Waite, in the conclading paragraphs of the décis- 
ion, said: 

"In view of the practical construction put upon this provision of the con- 
stitution by congress at the moment of the organization of the government, 
and of the signiticant fact that from 1789 until now no court of the United 
States has ever, in its actual adjudication, determined to the contrary, we are 
unable to say that it is not within the power of congress to grant to the in- 
ferior courts of the United States jurisdiction in cases where the suprême 
court has been vested by congress with original jurisdiction. It rests with 
the législative départaient of the government to say to what extent such 
grants shall be made. * * * We are unwilling to say that the power 
does not exist. 

"It remains to consider whether jurisdiction has been given to circuit 
courts of the United States in cases of this lîind. As has been seen, it was 
not given by tlie judiciary act of 1789, and it did not exist in 1873, when the 
case of Wisconsin v. Duluth, 2 Dill. 406, was decided by Mr. Justice Millek 
on the circuit. But the act of March 3, 1875, c. 137, (18 St. 470,) ' to déter- 
mine the jurisdiction of circuit courts, and to regulate the removal of causes 
frora the state courts, and for other purposes,' does, in express terms, provide 
that 'the circuit courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ali suits of a civil nature, 
at eommon law or in equity, * * * arising under tlie constitution or 
laws of the United States; ' and also that suits of the same nature, begun in a 
state court, may be removed to the circuit courts. * * * The only ques- 
tion we hâve to consider, therefore, is whether suits cognizable in tlie courts 
of the United States on account of the nature of the controversy, and which 
need not be brought originally in the suprême court, may now be brought in 
or removed to the circuit courts, witliout regard to the charaeter of the par- 
ties. AU admit that the act does give the requisite jurisdiction in suits where 
a state is not a parcy; so that the real question is whether the constitution 
exempts the states from its opération. The same exemption wi>s claimed in 
Cohen v. Virginia to show that the appellate jurisdiction of this court did not 
extend to the review of the judgment of a state court [renderedj in a suit by 
a state against one of its own citizeiis; but Chief Justice Maeshall said: 
[hère quoiing some of the passages already quoted above.] The language of 
the act of 1875, in this particular, is identical with that of the constitution, 
and the évident purpose of congress was to make the original jurisdiction of 
the circuit courts co-extensive with the judicial power in ail cases where the 
suprême court had not already been invested by law with exclusive cogni- 
zance. * * * The judicial power of the United States extends toa?Z cases 
arising under the constitution and laws, and the act of 1875 commits the ex- 
ercise of that power to the circuit courts. It rests, therefore, on those who 
would withdraw any case within that power from the cognizance of the 
circuit courts, to sustain their exception on the spirit and true meaning of 
the act, which spirit and true meaning must be so apparent as to overrule the 
words its framers hâve employed. To the extent that the words conflict with 
other laws giving exclusive jurisdiction to this court, this has been donc, hut 
no more." 

The court accordingly gave judgment sustaining the jurisdiction of the 
circuit court of the United States in Kansas to hear and décide the case. 

Can there be any doubt that this language of Chief Justice Waite as con- 
clusively settles the question under considération as to the circuit courts, as 
that of Chief Justice Marshall did as to the appellate jurisdiction of the 
suprême court? There certainly cannot be. Still, the maxim remains true 
that a sovereign state cannot be sued except in a manner and in a forum con- 
sented to by itself. Eut let it be remembered that the constitution of the 
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Union is no more nor less than a grant by the states to the Union of the 
powera which it enumerates. And the very question which we hâve been 
diseussing is whether or net section 2, art. 3, is a grant of the power and 
]urisdiction under considération. I£ it is, as is held by the two chief j ustices, 
then the state of Virginia lias consented to be sued in the fédéral courts in 
the cases embraced by that section, and the question is at end. 



ScHULENBEEG-BoECKELEE LuMBER Co. and others V. TowN op Hay- 

WABD and others. 

0. N. Nelson Lumbbe Co. and another v. TowN of Lorraine and 

another. 

(Circuit Court, W. D. Wisconsin. March, 1884.) 

1. Collection op Taxes— Injunction to RnsTHAiît— JpmsDicTiON of United 

States Courts— How Established. 

In order to enable a fédéral court to enjoin the collection of state, county, 
and municipal taxes, it must proceed upon clear and established principles of 
equity jurisdiction. 

2. Equitt — Intb rpbkbnce op, to Prbvent Multiplicitt op Suits — Ireeparablh 

Injurt— Cloud on Title. 

Equity will not interfère except in spécial cases, as of f raud, to save a multi- 
plicity of suits, or prevent irréparable injury, or a cloud upoa title to land. 

3. Jurisdiction— NoT Confbured bî Joindbu of Claims Insufpicient in Amount 

TO Large Oneb. 

When claims are not of sufflcient amount to give a court jurisdiction if suits 
are severally brouçht, a court will not gain jurisdiction by joining them with 
other claiins sufBcient iu amount. Courts of equity cannot wrest jurisdiction 
from courts of law beoause there is more than one plaintilï severally inierested 
in a controversy. 

4. MULTIPLICITY OF SUITS. 

Many actions by différent plaintifEa, when an action at law will settle a con- 
troversy as to each, is not what is intended by a multiplioity of suits. 
6. Eqoitt — MniiTiPLiciTY op StjiTs— Parties cannot Base Kights on Rights op 
Third Persons. 

Where no one of a number of complainants stands in danger of a multiplicity 
of suits, they cannot complain that a third person must hâve a suit in order to 
obtâin his légal rights. 
6. Taxes — Unjust Assbssment — Rembdt at Law. 

Where a tax is unjustly assessed, a complainant has an adéquate remedy at 
law by paying the tax and suing to recover the amount so paid. 

In Equity. 

Clapp é Macartney, for complainants. I. N. (è J. W. Castle and 
Fayette Marsh, of counsel. 

Marshall é Jenkins, for défendants. Oregory â Gregory, of coun- 
sel, 

BuNN, J. Thèse cases are brought hy complainants, being natural 
persons and corporations, citizens of Minnesota and Missouri, — one 
against the town of Hayward, in Sawyer county, and one against the 
town of Lorraine, in Polk county, Wisconsin, — to obtain a perpétuai 
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injunction restraining the collection of the gênerai state, county, and 
town taxes for the year 1883 upon a large quantity of saw-logs be- 
longing, severally, to the complainants, eut in the winter of 1882- 
83, in said towns, from the complainants' lands lying therein, and 
hanked upon the Namacogin river, in said town of Hayward, in Saw- 
yer county, and upon the Clam river, in said town of Lorraine, in 
Polk county. The complainants, having filed their bills of complaint, 
now move the court thereupon for an injunction, pending the litiga- 
tion, to restrain the town officers from levying upon the personal prop- 
erty of the complainants, situate in said towns, for the satisfaction of 
said taxes. The claim made by complainants is this : Thattheyare 
non-residents of the state of Wisconsin, and are the owners in sev- 
eralty of large quantities of timbered lands in the eounties named, 
valuable, principally, for the pine timber growing thereon ; that dur- 
ing the winter of 1882-83 they caused to be eut upon said lands 
large quantities of pine logs, with the sole purpose and intentof run- 
ning them out through the navigable streams of the state into the St. 
Croix river, and thence to the city of Stillwater, Minnesota, to be man- 
ufacted into lumber for market in that and other states west of the 
Mississippi; that with this view they eut and hauled said logs to said 
rivers, which were navigable streams, and there roUed them down be- 
tween the two banks of said rivers, upon the ice thereof , to await high 
water in the spring, whereby they could and did, in the month of May, 
1883, run them down into the St. Croix river to Stillwater, in the 
state of Minnesota; that whilethe logs were there banked in the said 
stream, and upon the ice thereof, awaiting shipment, the assessors of 
said towns, in the month of April, levied thèse taxes upon them; that 
such logs were not subject to taxation in the towns where they were 
so eut and assessed, (1) because they had no sites in the state of 
Wisconsin, but had then become and were the subjeot of commerce, 
and in transit from one state of the Union to another, and were ex- 
empt from taxation by reason of the provision in the United States 
constitution giving congress the power to regulate commerce with 
foreign powers and between the several states ; and (2) because the 
law of Wisconsin which authorizes the taxation is répugnant to the 
constitution of Wisconsin, which provides a uniform rule of taxation, 
and makes an unjust discrimination against non-residents of the 
town. 

It will be évident, from this brief statement of the complainants' 
case, that the questions involved are of grave importance to the state 
and to holders of pine lands. There is also a question of jnrisdic- 
tion in the case almost as important, and which it will be essential 
first to consider. 

In order to enable this court to tie up the hands of the local state 
authorities, and stay the collection of the ordinary state, county, and 
municipal taxes, it must proceed upon clear and established princi- 
ples of equity jurisdiction. By the law of congress (see section 3224, 
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Eev. St.) neither a fédéral nor state court has any power in any case 
to stay by injunctioa the collection of a United States tax. The lan- 
guage of the provision is broad enough', indeed, to cover the case of 
any tax, national or state. But although the provision no doubt ap- 
pliea only to taxes levied by the gênerai government, it serves to show 
the temper and attitude of the government upon the gênerai ques- 
tion. The reasons are quite as strong against the national courts in- 
terfering to stay the collection of state taxes as they are against allow- 
ing any court, state or fédéral, to interfère to stay the collection of 
the national revenues. And, consequently, we see that the United 
States courts hâve ever shown the greatest caution and reluctance in 
entertaining jurisdiction in such a case, and will always refrain from 
taking jurisdiction except when the complaint makes a case free from 
doubt, and under some well-recognized head of equity. The jurisdic- 
tion is claimed in this case chiefly on the ground of preventing a mul- 
tiplicity of suits. But I am of the opinion that this principle is not 
applicable hère. 

In the first of the above-entitled cases there are eight complain- 
ants, some of them corporations and some of them natural persons, 
citizens of Minnesota and Missouri. They are ail severally inter- 
ested in the subject-matter of the suit; and as to six out of the 
eight, their claims amount to lésa than $500. In the other, one 
of the two complainants has a claim of less than that sum. I think 
it clear that those whose claims are not of such an amount as to give 
the court jurisdiction if their suits had been severally brought, can- 
not, by joining with others whose claims exceed $500, give this court 
jurisdiction of those cases. See King v. Wilson, 1 Dill. 555; Adams 
v.Board of Com'rs, McCahon, 235; 2 Abb. Pr. (N. S.) 12; Town- 
ship of Bernards v. Stebbins, 3 Sup. Ct. Eep. 252, and cases cited. 
This leaves two complainants in one case and one in the other; cer- 
tainly not a very formidable exhibit, so far as numbers are concerned, 
to bring the case within the principle contended for, allowing that 
they can so join together. Bu t can they so join ? Their interests are, 
itf every important sensé, several. There is no unity or community 
of interest between them as regards the subject-matter of the suit. 
They but hâve a common interest in the law of the case, which is not 
enough. If they brought actions at law they could not join. I think 
it quite as clear that they cannot join in equity. 

If the town authorities were attempting to levy a tax unauthorized 
by law, ail property owners would bave a common interest and be 
affented alike. They might join, or one or more might sue for them- 
selves and ail others similarly situated, and one suit in equity might 
détermine the whole controversy. But hère is no complaint that the 
tax is not légal. The gist of the complaint is that the assessor has 
extended it against property not subject to assessment. Each com- 
plainant must make his own case upon the facts. One might sueceed 
and another fail. I know of no case, and hâve been referred to none, 
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in which persons so severally interested bave been permiited to joiu 
in either a légal or équitable suit, and to allow it would be to con- 
found the established order of judieial proceeding, and lead to in- 
terminable confusion and embarrassment. Courts of equity cannot 
wrest jurisdiction from the courts of law becanse there is more tban 
one plaintiff severally interested in tbe controversy; and many ac- 
tions by différent plaintiffs, where one action at law will settle the 
controversy as to each, is not what is intended by a multiplicity of 
suits. Hère, no one of the plaintiffs would hâve any interest in any 
suit brought by another, and no one can complain because otiiers are 
compelled to sue, inasmuch as he could not be called upon to share 
either in the vexation or espense. No one of the complainants 
stands in any danger of a multiplicity of suits affecting himself, and 
he cannot complain that some other person must bave a suit in order 
to obtain that other person's légal rights. Thèse cases come within the 
principle of Cutting v. Gilbert, deeided by Judge Nelson, in 5 Blatehf. 
259; Dodd v. City of Hartford, 25 Conn. 232; Younghlood v. Sexton, 
32 Mich. 406; and Barnes v. City of Beloit, 19 Wis. 93. 

It was contended by counsel on the argument that, as the state 
law forbids the bringing of replevin against the tax collector, there 
is no adéquate remedy at law. I cannot concur in this view. The 
complainants hâve an adéquate remedy at law in paying the tax de- 
manded, and suing the town to recover it back. I am aware that 
Bome of the state courts, particularly in Illinois, bave gone a consid- 
érable way in the direction of allowing an iujunction to restrain the 
collection of a tax. But we hâve seen, and may see further by a 
référence to the décisions, what is the attitude of the gênerai govern- 
ment, législative and judieial, upon this subject. And the gênerai 
doctrine holds good by the weight of authority, state and national, 
that equity will not interfère except in spécial cases, as of fraud, to 
save a multiplicity of suits, or prevent irréparable injury, or a cloud 
upon title to land. See Boivs v. City of Chicago, 11 Wall. 108; Han- 
newinkle v. Georgetoivn, 15 Wall. 548; Cummings v. Nat, Bank, 101 
U. S. 153; State Radroad Tax Cases, 92 U. S. 575 ; High, Inj. § 496; 
Van Cott V. Sup'rs of Milwaukee, 18 Wis. 247; Cramer v. Suprs of 
Milwaukee, Id. 257; Mills v. Gleason, 11 Wis. 470; Quinney v. Tow7i 
of Stockbridge, 33 Wis. 505; Brewer v. Springfield, 97 Mass. 152; 
Cooley, Tax'n, 538. 

In the judgment of the court this case comes fairly within the prin- 
ciple of Dows v. Chicago, 11 Wall. 108, and should be ruled by that 
case. And though the court in Cummings v. The Bank, 101 U. 8. 
157, use language which might, taken apart from any particular state 
of facts, seem to approve a somewhat broader rule, it will be consid- 
ered that what was said was with référence to the facts then before 
the court, which facts brought the case within the principle of taking 
jurisdiction to prevent a multiplicity of suits. The case of Dows v. 
City of Chicago is aiïïrmed in State Railroad Cases, supra, and the 



426 FEDEBAL EEÏ>OETES. 

doctrine of the case has never been disturbed nor questioned in any 
court of the United States. 

For thèse reasons the motions must be denied and the complain- 
ants' bills dismissed. And as thèse questions of jurisdiction dispose 
of the case, it will not be necessary or proper to express any opinion 
upon the merits of the légal questions presented by the bills, though 
very ably and exhaustively discussed upon the argument. 



Corning and others v. Dbeyfds. 
Krebs and another v. Same. 
Maddox and othera v. Same. 
Altsheed and others v. Samb. 
Dreyfus and others v. Samb. 
Hofpheimer and others v. Samb. 
Addlbb and others v. Samb. 

Lazard v. Same. 

Block and others v. Same. 

Wbilleb and others v. Samb. 

[Oircuit Court, E. D. Louisiana. February, 1884.) 

Attachments— Prioritt op Levies — State and United States Uoukts. 
In case of several levies by the same offloer, priority dépends upon the time 
of levy, or of comiuencing lo hold under the subséquent processes. To elîect 
a levy upon property in actual possession of the oflicer no overt act is neces- 
sary. In case of actual successive levies, the time when made détermines ranlt 
or order of priority. In case of no actual subséquent levy, the time when offl- 
cer commenced to liold under the process détermines. In either case, the évi- 
dence maycome from his return. 

Same— PBOPBKTr Hbld bt Officeb in Due Process— Skizurk cndbr Pro- 
cess 0* Anotheh Odurt. 

Whefa property susceptible of manual delivery is physically held by an offl- 
cer of and under process from a court of one jurisdiction, it is incapable to be 
subjected to seizure by an offlcer and under process from a court of another 
jurisdiction. 

Samb— UNtAWFtTL Détention — Void Lbvt. 

A levy upon property, otherwise valid, if eiîected by meatis of an unlawful 
détention of tbe property is void ; but tlie invalidity of suoh a levy cannot be 
urged by a parly wlioso right also springs solely from a seizure eiîected through 
the unlawful détention. 



COBNING V. DBBYFUS. 431 

Attacliment. 

Semmes é Payne, for Krebs & Spiers and others. 

Chas. S. Rice, for Gorning & Go. 

Bayne é Denegre, Miller é Finney, and Walter D. Denegre, for 
Hoffheimer & Go. 

T. Gilmore é Sons, for Lazard and Block & Go. 

D. G. Labatt, for Weiller & Go. ' 

BiLMNGS, J. Thèse causes are submitted together with référence 
to the distribution of the proceeds of property seized under attach- 
ments. The questions are as to the claim of a ereditor under an at- 
tachaient from the state court, and as to the order of priority of cred- 
itors obtaining attachments in this court. Varions creditors had 
obtained attachments on Sunday in this court, whioh were also levied 
on Sunday. The same and otber creditors obtained attachments in 
several suits, also in this court, some early Monday morning, shortly 
after midnight, and others between 8 and 10 o'clock a. m., which 
were also levied upon the same property. The intervenor had ob- 
tained bis writ from the state court on Saturday. Early Monday 
morning, shortly after midnight, and while the marshal was holding 
possession of the property under tbe Sunday writs alone, the sheriff 
came to the store, wbere tbe property was situated, for the purpose 
of serving the writ, and demanded entranee, which the marshal re- 
f used. The sheriff placed his keepers around the building and guarded 
the same continuously down to the time of the sale, and served notice 
of seizure and subsequently process of garnishment upon the deputy 
marshal in charge of the store, who had executed the processes of at- 
taehment from this court. The marshal preserved his possession 
without interruption from the moment of tbe seizure down to the 
time he sold the property under the Monday writs, the Sunday writs 
having been abandoned. The property seized was the wines and 
brandies, etc., the stock of a wholesale liquor store. 

1. As to the effect of what was donc by tbe sheriff. Nothing is be- 
fore the court exeept the proceeds of a sale. They, and they alone, 
can haveanaward who show title ; and, since ail claim under process 
against the property of a common debtor, those alone who show a levy 
of the process upon the property ; for, in this state, the issuance and 
existence of the process create no lien. It disposes of this part of the 
case to say that the sheriff made no seizure — no caption of the prop- 
erty. Its possession was witbbeld from him, and access to it was for- 
cibly denied him. Whether this was done under color of a good or bad 
writ, or without any writ, ail seizure was prevented, and no lien was 
effected. This would end the case of the intervenor, as to any privi- 
lège upon the fand, unless he can maintain that the marshal, hold- 
ing -under color of a writ from this court, can be made to bold also 
under a writ from the state court subsequently served by tbe garnish- 
ment process. The authorities for this proposition cited are Patter- 
son y. Stephenson, unreported, decided by the suprême court of Mis- 



428' FEDEBAL BEPOBTEB. 

sourî at t>i« April term, 1883, and Bâtes v. Days, 17 Fed. Rep, 167. 
Those cases are put, by the courts which decided them, upon a stat- 
ute of the state of Missouri, which was deemed to hâve been adopted 
by the practice act of congress, regulating the procédure in the féd- 
éral courts. In Louisiana we hâve no such statute, and there is, 
therefore, no need to discuss the question as to what would be the 
légal conséquences if one existed; In this state the courts are to be 
guided by the doctrine which is settled by the cases of Hagan v. Lucas, 
10 Pet. 400, and Taylor v. Carryl, 20 How. 583, to the effect that 
when property susceptible of manual delivery has been seized, and 
is held by the officer of, and under process from, the court of one ju- 
risdiction, it is incapable to be subjected to seizure by another offi- 
cer of, and under process from, the court of another jurisdietion. 
The authorities are coUated in Wilmer v. Atlanta é li. Air-une lî. Go. 2 
Woodsj 427, 428. It follows, then, that sinee the goods were, and 
continued to be, in the physical possession and custody of the mar- 
shal, under writs of this court, the intervenor could hâve acquired, 
and did acquire, no interest in the goods under his writ from the state 
court, and he can hâve no claim to the proceeds arising from their 
sale. 

2. As to the order of priori ty of the creditors who attaehed under 
the writs from this court, no right is claimed and no right could hâve 
been acquired under the Sunday writs or seizures. The statute pro- 
hibits (Civ. Pr. art. 207) the institution of suits and ail judicial pro- 
ceedings on Sunday. The question, then, is as to the priority of the 
attachments which were issued on Monday; i. e., after 12 o'cloek on 
Monday morning. The statute makes the priority of attachments 
upon the same property to dépend upon seizure. Civ. Pr. art. 723; 
Scholefield v. Bradlee, 8 Mart. (0. S.) 510; Hepp v. Olover, 15 La. 
461; Hermon v. Juge, 6 La. Ann. 768. Priority is to be determined 
by noticing, when necessary, fractions of the day. l^ufts v. Carra- 
dîne, 3 La. Ann. 430. The property was already in the possession 
of the marshal, and there is established a definite order in which the 
writs came into his hands. It is contended that, therefore, this or- 
der establishes their rank as liens upon the property. When prop- 
erty is already in the hands of an officer in order to effect a seizure, 
jt needs no overt act beyond his return upon the latter process in 
order to effect a seizure. Turner v. Austin, 16 Mass. 181; Drake, 
Attachm. § 269. But it must appear in some way that the officer 
commenced to hold under the later processes. The mère receipt of 
process does not effect a levy. In thèse cases the deputy marshal, 
who already held by keepers the property, recel ved at the clerk's 
office some balf dozen writs in the order of the nuraber of the causes 
upon the docket, and then proceeded to give effect to the proeesses 
by proceeding with them and making new levies. He probably did 
this because of feai-s as to the validity of his possession under the 
Sunday writs as the basis of subséquent seizures. Whatever was his 
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reason, lie made fresh levies. His returns show that he levïed first 
the writ in the case of Corning & Co., subject only to the Sunday 
writs, and that he levied the writs of the next seizing creditors sub- 
sequently, and immediately after the levy in the case of Corning & 
Co. 

I think this manner and order of his levying thèse writs should 
control. In Turiier v. Austin the court say that when the officer 
has several writs in his hands at the same time he has a power as 
to the order of seizure whieh is liable to abuse. Nevertheless, they 
maintain that the time of the actual levy or commencement to hold 
détermines. Of course, if the officer wrongfulîy levied, or omitted to 
levy, or wrongful'y postponed the levy, of one writ to that of another, 
he would render himself liable; but in this case, since the levies were 
under wnts simultaneously held, though not exactly simultaneously 
received, upon property already in the officer's possession, but, notwith- 
standing this fact, were independently and additionally made, it seems 
to me the question in dispute must be settled by the évidence furnished 
by the returns. The returns indicate the order in which he levied or 
commenced to hold under the respective writs. This would, then, 
settle the order of priority of the several writs of attachment, unless 
the position taken by the counsel in the case of H. Weiller & Co. is 
correct. He contends that while his writ was last received and last 
levied that it is entitled to precedence, and indeed to be counted the 
sole, valid writ, because the plaintiffs in the earlier writs had used 
Sunday suits and Sunday processes to detain the property until the 
Monday writs could be obtained and levied, and that of the writs not 
80 tainted his is the first. As a proposition of law it is indisputable 
that when a plaintiiï lias unlawfully obtained possession of a debtor's 
property for the purpose of levying process upon it, Buch levy is 
wrongful, and cannot be upheld as against any one who is so situ- 
ated that he can urge its invalidity. Wells v, Ourney, 8 Barn. & 
C. 769 ; Ilsley v. Nichols, 12 Pick. 270 ; and Closson v. Morrison, 47 
N. H. 482. If this was a suit brought by the debtor against the 
officer, or if the creditor, who attempted to attach through the sheriff, 
had been able to acquire any lien upon the property sought to be 
reached, then the objection could be urged. But it cannot avail, as 
presented by this creditor; for either the Sunday plaintiffs did not 
detain unlawfully, and did not thereby obtain a week-day seizure, 
or else the party hère urging the objection is endeavoring equally to 
profit by the détention. It is as if a plaintif had brought property 
within a jurisdiction and then seized, and subsequently a, second 
plaintiff had there obtained and levied process, and sought to estab- 
lish priority by urging against the first plaintiff the wrongful impor- 
tation. The anawer would be that the illegality furnished the oppor- 
tunity for both seizures, and neither plaintiff could urge it against the 
other. Until some party whose title is independent of the détention 
présents a olaim the court can be governed only by the order in whicb 
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the lévies were màde, The seizure of Corning & Co., thereîore, îanka 
first. Next, and as sintultaneous seizures, must rank thèse in Krebs 
& Spiers, Maddox, Hobart & Co., T. Altsheed & Co., B. Dreyfus & 
Co., Hofifheimer & Co., William Addler, and Calmer Lazard. And 
after thèse, as well as that of Elias Block, the seizure of H. Weiller 
& Co., which was effected subaequently, viz., at 10:35 of Monday 
morning. Since the proceeds will more than satisfy the judgment in 
the case of the first seizure, and will not satisfy the judgments of 
those cases of simultaneous seizures, the costs must first be paid ; 
second, the judgment in Corning & Co. ; and the residue must be di- 
vided pro rata among Krebs & Spiers, Maddox, Hobart & Co., T. 
Altsheed & Co., B. Dreyfus & Ço., Hoffheimer & Co., William Addler, 
and Calmer Lazard, aocording to the amount of their respective judg- 
ments, and let the matter be referred to B. E. Hunt, commissioner, 
to make the tabulated statement as a basis for the decree of distri- 
bution. 



Henpebson V.. LouisviLLE & N. E. Ce* 
{Circuit Court, B. D. Lauisiana. April 9, 1884.) 

1 . CoMMON Çabkiehs— Loss op Paecbi,. 

A railroad company, a coramoa carrier of gonds and peraons, is not respon- 
sible for the loss of a parcel of valuables, carried in the hand of a passenger, 
falling out of an open window, without any fault of the carrier, for the reason 
that npon notice or démand it did not stop a train to recover the parcel until 
the train arrived at one of the usual and advenised stations. 

2. Bamb— LiÀBiLiTT Limited by Oontract. 

Beyond his contract, the common carrier is under no greater obligations to 
passengers than is the rest of the community. 

3. Bamb— MoRAi, Obligation— AcTioïT. 

A disregard of obligations which are moral and not légal gives no basis for 
a claim for damages. 

Cause Heard on the Pétition and an Exception, which, under the 
practice in the state of Louisiana, has the effect of a demurrer. 

0. B. Sansum and E, Sahourin, for plaintiËf. 

Thos. L. Bayne &ûà. George Denegre, for défendant. 

BiLLiNGS, J. The pétition sets forth that the plaintiff was a pas- 
senger upon the defendant's road, in one of defendant's coaches, 
forming a part of one of its regular trains, which was run by a con- 
ductor by it appointed, from the town of Pass Christian to the city 
of New Orléans, and lawfully had with her a "certain leathern bag," 
which contained raoney, diamonds, ànd jewelry, in âll to the value of 
$9,876, carrying said bag in her hand; that "whiîe the plaintiff was 
closing a window of the car in which she was riding, to stop a fierce 

i > Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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eurrent of air which came in upon her," "said leathem bag and its 
contents, by some cause unknown to theplaintiff, accidentallyîe]]. from her 
hand through said open window and upon defendant's road;" tliat 
thereupon tue plaintiff communieated to the said conductor of the dé- 
fendants the loss of said bag and the value of its contents, and requested 
him to stop said train that she might recover the same, which he re- 
fused to do, but carried the plaintiff on for a distance of three miles 
to Bay St. Louis, from -which place she dispatched a trusty person 
back to the place where said bag and its contents were dropped, but 
before said person could arrive at said place the said bag had been 
stolen and carried away, whereby the plaintiff lost the value of said 
contents, for which the plaintiff prays judgment, 

The question of law presented is, was the défendant, who was a 
common carrier of goods and persons, to-wit, a railroad company, re- 
sponsible for the loss of a parcel of valuables carried in the hand of 
a passenger falling out of an open window without any fault of the 
carrier, for the reason that upon notice and demand it did not stop a 
train to recover the parcel until the train arrived at one of the usual 
and advertised stations. The propositions of law which the plaintiff 
must maintain in order to allow an affirmative answer to this ques- 
tion are two: (1) That the plaintiff had a right to take into the car 
with her the bag and its contents, and to carry the same in her hand 
or in some other way under her personal supervision, and in her per- 
sonal custody ; and (2) that the défendants, as an incident of their 
contract to carry the plaintiff, entered into some further contract 
with référence to the earriage and safety of the same which involved 
liability in case of loss or séparation without fault on defendant's 
part from the plaintiff's possession. The Urst proposition is cor- 
rect ; the second cannot be maintained. The plaintiff, considering 
the well-known habits and requirements of passengers in the United 
States at this day, had an undoubted right to take with her her jew- 
elry and money in her journey from her summer to her winter rési- 
dence. They were in bulk and character such that they could be 
taken into the car without any inoonvenience either to the défend- 
ants or the other passengers. Indeed, they were of such bulk and 
character as to altogether escape observation. But this was simply 
a ■permission; there was no obligation, except as connected with some 
default or wrong on the part of the railroad in the carrying of the 
plaintiff. If the loss had arisen in conséquence of the defendant's 
failure, diligently and with prOper skill, to carry the plaintiff, a dif- 
férent question would hâve àrisen. For in that case there would hâve 
teen a violation of a contract, and the sole inquiry would hâve been 
as to whether the loss of the valaable3 carried iu the hand could hâve 
been a ground for the recovery of damage. But the case shows that 
the plaintiff was in ail things, se far as related to herself, diligently 
and with proper skill, tçansported from the point to the point men- 
tioned in her passage. There remains then the question whether the 



é32 7£D£BAL BEPOSTSB. 

défendants assumed any responsibility with référence to the valuables 
other than that the plaintiff herself should be carried, and that the 
valuables should not be interfered with by any act or fault of theirs. 
This contract was completely performed. Notwithstanding this per- 
formance the plaintiff, through her power of locomotion and not at ail 
through any default or act of défendant, found herself separated from 
her valuables, and the force of plaintiff's argument was that the de- 
fendant was under obligation to stop the train to euable her to recover 
them. There was no duty to do anything at ail towards recovery, 
unless there had been some violation of the undertaking to carry, 
and there had been none. It is as if the plaintiff had, by a theft or 
other casualty, preceding her journey, been separated from thèse same 
valuables, and reeognizing them lying on the defendant's road, in- 
sisted that the conductor should stop the. train in order to allow her to 
regain them. ïhe appeal was to a party who was under no légal ob- 
ligation to aid in the recapture, and stood upon grouuds of kindness 
and Christian charity to be decided by the person appealed to by 
référence to moral and not légal considérations, and if refused caused 
damnum absque injuria. 

In ail the actions against the common carrier for non/easance, 
whether the action is in assumpsit or on the case, the gist of the ac- 
tion is the negleot to perform a duty which is created and measured 
by the contract. Beyond or outside of the contract the carrier is un- 
der no greater obligation to the shipper or passenger than is the rest 
of the community. The doctrine, "Sic utere tuo ut alienum non Icedas," 
can never hâve the effect to transfer from one contracting party to 
another a risk of injury or loss which had by the plain words or un- 
mistakable implication of the contract itself been lodged. In such a 
case the party who had assumed the resposibility must bear the dam- 
age or loss. Hère the bag and its contents, so far as they depended 
upon its custody and location within the car, were by the contract of 
passage to be retained in the care of the plaintiff, and any disposi- 
tion of them by her,' which turned out to be unwise or simply un- 
fortunate, and resulted in loss, concerned the plaintiff alone. Con- 
sistently with ail the circumstances set forth in the pétition, the 
continuance of plaintiff's possession of the bag and its contents, and 
their restoration to her possession after it had been interrupted, were 
matters which the plaintiff herself undertook to care for to the ex- 
clusion of responsibility on the part of défendant. In this respect 
the défendant violated no obligation, for none existed. 

The exception must be maintained, and the pétition dismissed. 



The principal case présents the interesting question of the liability of a rail- 
way Company, steam-boat man, or otlier eomraon carrier, for property lost, in- 
jured, or desiroyed while in transit in possession of a passenger. 

1. General Liability. As a gênerai rule every one is liable for bis nég- 
ligence and its conséquences. Sic utere tuo ut alienum non lœdas is the 
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maxira. There is no doubt of the soundness or justice of this maxim. Ita 
application to such a case as the principal one has beea brought in ques- 
tion.' An agent of ttie plaintifî wont upon the defendant's train with $4,000 
of plaintifl's money. During the transit the train fell through a bridge, and 
the agent and the $4,000 were burned ia the wreck. It was sought to hold 
the Company liable on two grounds: (1) Under the maxim sic utere, etc.; 
and (2) as a cotnmon carrier. Scott, J., pointed out that the first ground of 
liability relied upon was not based upon any contract between the parties, nor 
upon any liability of the company as a common carrier, but only sought a re- 
covery on the groand that the défendant negligentiy so conducted its business 
in running i*3 train as to destroy plaintiff's property. "Yet," said he, "it 
proceeds on the important assumption that plaintifE's money was lawfuUy 
where it was at the time when the catastrophe ocuurred; thatis, that McEl- 
roy was a passenger on defendant's train of cars, had a right to carry the 
money with him, and, without notice tô défendant, to subject it to such périls 
as might arise from the négligence of defendant's servants in the manage- 
ment of the train. Had the money not been in the defendant's car it would 
not hâve been subjected to the péril which caused its destruction ; and the 
question whether it was lawfuUy there necessarily involves a considération 
of the second proposition. Damage resulting from the négligence of another 
will not in ail cases constitute a cause of action. Should A., through négli- 
gence, burn his own house, and with it the property of B., placed there with- 
out the knowledge or consent of A., we apprehend B. could not hold A. lia- 
ble for the loss. We cannot, therefore, ignore the Tact that the carrying of 
the money in defendant's car was an essential élément in the circumstances 
occasioning the loss, nor the fact that it was so carried by a person whose 
only right to be there was in virtue of his character as a passenger. * * *" 

" We do not call in question the right of a passenger to carry about his per- 
son, for the mère purpose of transportation, large sums of money, or small 
parcels of great value, without communicating the fact to the carrier, or pay- 
ing anything for the transportation. But he can only do so at his own risk, 
in so far as the acts of third persons, or even ordinary négligence on the part of 
the carrier or his servants, is concerned. For this secret method of trans- 
portation would be a fraud upon the carrier, jf he could thereby be subjected 
to an unlimited liability for the value of the parcels never delivered to him 
for transportation, and of which he has no knowledge, and has, therefore, 
no opportunity to demand compensation for the risk incurred. TSo one could 
reasonably suppose that a liability which might extend indefinitelyin amount 
would be gratuitously assumed, even though the danger to be apprehended 
should arise from the inadvertent négligence of the carrier himself . " " 

Kothing neéd be added to the reasoning of this case. It appears conclusive, 
and establlshes the principal case as well decided. The moral of both cases 
is that it is unwise for passengers to carry valuables and large sums of money 
with them upon the public conveyances . The proper way to transport those ar- 
ticles is by express. Then their safety is provided for and loss insured against. 

2. Liability as a Common Caekiee. As a gênerai rule, there must be a 
delivery to a carrier of a passenger's baggage, in ovder to hold the trans- 
porter responsible for its loss or damage. He should also be informed of tlie 
value of the baggage, and of i+s nature, in case any dangerous machine or 
compound be packed in it. Then the carrier may take adéquate measures to 
compensate himself for carriage, and to guard against loss or damage. De- 
livery, actual or constructive, is always essential to charge the carrier;' and 

1 First Nat. Bank v. M. & C. Sy. Co. 'TheR.E. Lee, 2 Abb. (U.S.) 49; Weeka 
20 Ohio St. 278. v. N. Y., etc., R. Co. 9 Hun, 669; Gl'ia- 

2 Per Scott, J., First Nat. Bank v. M. & son v. Goodrich Transp. Co. 32 Wia. 85 
C. Ry. Co. 20 Ohio St. 279. 

v.20,îio.7— 28 
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the delivery must be to one having authority to receive the baggage, else It 
will not sufflce.i 

The courts hâve diflered as to what constitutes a delivery of baggage to a 
carrier, especially in cases wliere articles hâve been placed in the state-room 
of the passenger upon a steam-boat. Whère jewelry, usually worn by two 
lady passengers upon a steam-boat as a part of their apparel, was lef t by them 
in their state-room in a carpet bag with other articles of personal use, and 
stolen while they were at supper, held, that the steamer was not liable there- 
for."2 

In Orystal Palace v. Vanderpool^ a passenger on a steam-boat wore a gold 
watch and chain, a diamond breast-pin, and carried a sum of money. On re- 
tiring he complained of the state-room lock being out of order, and was told 
there was no way to fasten the door but to put his baggage and a chair against 
It, wliich he did and retired. In the morning he diacovered his valuables had 
been stolen. Held, that the company were not liable, the valuables not hav- 
ing been delivered to the offleers for safe-keeping. 

In Bel Valle v. lîichmond ^ a lady carried je wels in her pocket. It was eut 
open and the Jewels stolen while her dress hung in her state-room, upon her 
retiring at night. Held, that the company was not liable, the évidence satis- 
fying the court that she was guilty of contributory négligence in not deposit- 
ing the jewels with the clerk. ïhe jewels were worth about $6,015. "The 
rule seems to be generally adopted and sanctioned," said the court, "that in 
order to render the carrier liable for losses of baggage Of goods shipped as 
freight they must be delivered and intrusted to the carrier; and in regard to 
baggage the liability does not extend beyond the value of reasonable articles 
of apparel or convenience, and for sueh sum as might be deemed necessary 
for his expenses, according to tlie passenger's condition in life and the journey 
uudertaken by bim." 

Plaintiff took passage on a steam-boat, and, upon purchasing his ticket, asked 
for a key to the state-room assigned him; but being informed that they gave 
no keys, he replied that he did not care for that, — ail he wanted was to place 
his baggage in somj room whère it would be safe while he went down to get 
his ti'urik of samples checked. He deposited his valise in the unlocked room, 
calling the attention of two or three cabin or saloon boys to the fact, asking 
their opinion whether it would be safe, and receiving an affirmative answer. 
When he returned to his room, after an absence of three-quarters of an hour, 
the valise was gone. There was a porter or checkman on the boat, whose 
duty it was to receive and check baggage, whieh plaintiff knew. There was 
no évidence in the case of any custom of travelers to deposit their baggage in 
the maniier plaintiff did; nor of any usage of carriers by steam-boat, or of 
défendant in particular, to accept delivery in that way; nor of any spécifie 
direction or assent on the part of the carrier; nor was there any finding by 
the jury that the carrier was guilty of négligence in not providing the state- 
room door with a suitable lock and key, according to the custom of such car- 
riers, and that such négligence caused the loss. Held, that there was no 
delivery of the valise to the carrier, and he was not liable for the loss.^ 

Where an emigrant lashed his trunk to his berth on the steam-ship and re- 
tained exclusive possession of it during the voyage, the steam-ship proprie- 
tors were held not liable for loss of goods f rom it.^ 

There is, however, a heavy weight of authority holding steam-boat men 
liable for property negligently lost or stolen from state-rooms. Thus, where 
plaintiff took passage on the steamer of the défendants, and paid her fare, 

'Gleason v. Goodrich Transp. Co. 32 * 27 La. Ann. 90. 

Wis. S5. sfjig^soii y_ Goodrich Transp. Co. 32 

■' The R. E. Lee, 2 Abb. (U. S.) 49. Wis. 85. 
n6B. Mon. 307. «Oohen v. Frost, 2 Duer, 335. 
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■vrhich încluded her board on the passage, a state-room, and lodging, she was 
assigned to the room by the proper offlcer of the boat; and another lady, a 
étranger to the plaintiff, was afterwards also assigned lo the same room. 
Plaintiff, when she retired to bed, left her dress, in the pocket of which was 
hev porte-monnaie, with some personal jewelry, and money for her traveling 
expenses, on an upper unoccupied berth. During the night, while plaintiff 
was asleep, the money and jewelry were stolen, but whether by some one from 
witliout or by the other lady within did not conclusively appear, though the 
évidence tended to show it was doue from without. Held, company liable.* 

The proprietor of a steam-boat hut, been held liable for wearing âpparel 
stolen from a passenger's state-room, in the absence of négligence on the 
part of the latter.^ 

There has been considérable discussion of the liability of steam-boat men in 
such cases, the best of which is by Judge Cheistiancy, who said: "But when 
a steamer is fitted up with regular sleeping apartments, and ail the appli- 
ances for boarding and lodging her passengers as at an inn, and the owners 
or managers hold themselves out to the traveling public as f urnishing such 
accommodations, and by thèse superior advantages induce travelers (as they 
naturally must) to prefer this to the less comfortable mode of traveling by 
railroads and stage-coaches, or even by vessels without such accommodations, 
when they receive the fare of a passenger, which includes not only his pas- 
sage but his board and sleeping-room and bed, and when that room is assigned 
to him and he retires to it for the night, the whole transaction, it seems to 
me, carries with it an invitation to make use of the room and the bed for the 
purposes and in the manner for which they were obviously designed; in other 
words, to lay aside his clothing and to go to sleep there. And unless he is ex- 
pected to sleep with his eyes open, and his faculties upon the alert, he is invited 
to lay aside ail the vigilance he would be expected to exercise when awake, 
and to trust himself and his clothing, and such money and property as he may 
hâve about him, and as it is usual for passengers to carry in their clothing, 
to the protection afforded by the room and the vigilance to be exercised by 
those in charge of the boat. And the latter must, in the absence of any usage, 
request, or notice to the contrary, be held to assent that the passenger shall 
leave such clothing and contents at any convenient place in the room, in- 
stead of having to call the steward, clerk, or other offlcer of the boat to take 
it into his actual or manual custody, — a proceeding which (as it must take place 
after the passenger is undressed) would be somewhat awkward, in the case of 
a lady passenger, at least; and having been thus invited to rely upon the pro- 
tection of his room, and their vigilance instead of his own, the invitation, it 
seems to me, carries with it an assurance that they will be responsible in the 
mean time for ail losses of such clothing and contents from which he might 
by his own vigilance hâve protected himself when up and awake. If they do 
not thereby assume this respousibility, then it is no "figure of speech," but a 
literal truth, to say that by their invitation the passenger has been luUed 
into a false security." ^ 

Giving the key of a state-room to a passenger does not release a steam-boat 
proprietor from liability any more than giving the key of a room te a guest 
at a hôtel would release the proprietor of the hôtel.* 

Undpubtedly a steam-boat company may protect itself from liability by no- 
tice that it wiU not be responsible for property left in the state-room of trav- 
élers.s But a régulation forbidding a passenger upon a steam-boat from 

' McKee v. Owen, 15 Mich. 115. Daly, 151. See, also, Gore v. Norwich & 

•Gore V. Norwich & N. Y. ïransp. Co. N. Y. Transp. Co. 2 Daly, 254. 

2 Dûly, 254. See, also, Mudgett v. Bay ' Mudgett v. Bay State Stearu-ship Co. 1 

State Steàm-ship Cd. 1 Daly. 151. Daly, 151: Gleason v. Goodrich Transp. 

3 MoKee v.Owen, 15 Mich. 115. Co. 32,Wis. 85. 

* Mudgett Tf. Bay State Steam-ship Co. 1 
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taking his baggage with him into his state-room or private chamber, except 
at his own risk, is not a reasonable régulation, so far as it would apply to 
light baggage or hand-satchels contai ning articles requlred for présent use in 
travel, and cannot exonerate tlie carrier from iiability for ttie loss of sucli bag- 
gage when taken by the passenger to his rooin iu disregard of the régulation.' 

The owner of a steam-ship is not liable as a common carrier for a watch 
worn by a passenger on his person by day, and kept by him within reach at 
night, whether retained upon his person, or placed under his pillow, or in a 
pocket.of his clothing hanging near him.^ And generally carriers are not lia- 
ble as such for money âtolen from the peraons of passengers on their convey- 
ance, unless the thief be a dishonest employé knowingly employed by the 
company.8 

"Passengers by steamer, while up and awake, or when or where they ought 
and are expected to be awake, like passengers by railroad or stage-coach, musi 
be expected to rely upon their own vigilance for protection against larceny 
from their persons; and it is well uuderstood by ail that in such case the prop- 
erty carried upon the persons of passengers is in their own keeping. And it 
would be equally clear that if a passenger, while in a gênerai cabin or else- 
where about the boat in any place (or at a time) not specially intended or des- 
iguated for sleeping, (but where the other passengers are indiscriminately ad- 
mitted, or passing and repassing,) sufîer himself to fall asleep, he does so at his 
own péril; because, having intelligence and a will of his own, and moving 
about at his own pleasure, and choosing his own associâtes, he is genej'ally 
tully capable of protecting himself; and no degree of vigilance on the part of 
the carriers could afford him that protection, if he will neglect to make use of 
lus own fâculties for that purpose, or allow himself to fall asleep at an im- 
proper place or time, or carelessly put himself in contact with improper per- 
sons.'"» 

A number of cases présent instances of the loss of property in possession of 
passengers upon railway trains. A passenger's portmanteau was at his re- 
quest placed in the carriage with him. He got out, failed to flnd the right 
earriage again, and flnished the journey in another. The portmanteau was 
robbed of a portion of its contents by a subséquent occupant of the carriage. 
It was held that the company were not liable. The company's contract to 
carry the baggage safely was held to be subject to the implied condition that 
the passenger take ordinary care of it, and if his négligence causes the loss 
the Company are not responsible.^ 

A passenger carried a number of coats eut by the tailor ready for sewing, 
put up in a bundle in such a manner that the contents were not apparent. 
This bundle, together with a bandbox, she took with her ostensibly as per- 
sonal baggage. She gave the défendants no notice that it was not such bag- 
gage, alttiough she had ample time to do so before the train left. Held, that 
the Company were not liable for the loss of the goods, there being no agree- 
ment to carry them either as goods or freight.* 

Upon the arrivai of one of defendant's trains at New York the car in which 
plaintiff was a passenger was detached from the others and allowed to remain 
unguarded while awaiting the arrivai of horses, by which it was to be drawn 
to tlie station. The plaintiff got up and went towards the door to ascertain 
the cause of the stoppage, when he was Seized by three men, who had just 
entered the car, and robbed of securities of the value of oyer $16,000. Held, 
that thé company was not liable.' 

'Van Horn v. Kermit, 4 B. D. Smith, «PerUHRisiiANCï, J., in MoKeev.Owen, 

453 ; Maokin v. N. J. Steam-boat Oo. 7 Abb. 15 Mich. 115. 
Pr. (N. S.) 241. * Talley v. G. "W. Rv. Co. L. K. 6 G. P. 44. 

2 Clark V. Burns, 118 Mass. 275. « Smith v. Eailroad Co. 44 N. H. 325. 

s Abbott V. Bradstreet, 55 Me. 530. 'Weeks y. N. Y. & N. H. E. R. Co. 9 

Hun, 1)89. 
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In Le Conteur v. L. & S. W. Ry. Co.^ a passenger delivered a chronometer 
to a porter of the company, who deposited it under the seat ir. the carriage in 
which the passenger rode, from wheiice it was lest. The company was held 
liable. 

A lady became a passenger by a first-class carriage to be conveyed from A. 
to B. Her dressing-case was placed in the carriage under the seat. On the 
arrivai of the train at B. the porters of the company took upon themselves 
the duty of carrying the lady's luggage from the rail way carriage to the hack- 
ney carriage, which was to convey her to her résidence. On her arrivai there 
the dressing-case was missing. Held, that the duty of the défendants as com- 
mon carriers continued until the luggage was placed in the carriage, and that 
they were liable.^ 

The piaintifE, a passenger by rail way. brought with Mm into the carriage 
a carpet-bag containing a large sum of money, and kept it in his own posses- 
sion until the arrivai of the train at the London terminus. On alighting from 
the carriage, with the bag in his hand, the plaintiff permitted a porter of the 
company to take it from him for the purpose of securing for him a cab. The 
porter having found a cab within the station, placed the carpet-bag upon the 
foot-board thereof and then returned to the platform to get some other lug- 
gage belonging to the piaintifE, when the cab disappeared and the bag and 
contents were lost. Held, company liable.^ 

In the three foregoing cases the baggage, although in close proximity to 
the passenger during the transit, was in fact in the custody of the carrier. 
The lavv is that in order to discharge the carrier from liability, there must 
eitlier exist the animo custodiendi on the part of the traveler to the exclu- 
sion of the carrier, or he must be guilty of such négligence as discharges the 
latter from his gênerai obligation.* 

What is the liability of sleeping-car proprietors for the property of passen- 
gers lost or injured during their passage? 

A sleeping-car company is not a carrier, either public or private. It ear- 
ries no one. The transportation not only of sleeping-car passongers, but of 
the sleeping car itself, is done by the railway company. It and not the sleep- 
ing-car company contracts for the carriage and receives the compensation 
therefor. It should therefore assume the responsibilities of carrier. Nor is 
a sleeping-car company an innkeeper.^ "It does not, like an innkeeper, 
undertake to accommodate the'boarding public indiscrirainately with lodging 
and entertainment. It only undertakes to accommodate a certain class, those 
who hâve already paid their f ate and are provided with a flrst-class ticket, en- 
titling them to ride to a particular place. It does not undertake to f urnish 
victuals and lodging, but lodging alone, as we understand. * * * The 
innkeeper is obliged to reçoive and care for ail the goods and property of the 
traveler which he may choose to take with him upon the journey; appellant 
does not reçoive pay for, nor undertake to care for, any property or goods 
whatever, and notoriously refused to do so. The custody of the goods of the 
traveler is not, as in the case of the innkeeper, accessory to the principal 
contract to feed, lodge, and accommodate the guest for a suitable reward, be- 
cause no such contract is made." 

"The same necessity does not exist hère as in the case of a common inn. 
At the time when this custom of an innkeeper's liability had origin, where- 
ever the end of the day's journey of the traveler brought him, there he was 

1 L. R. 1 Q. B. 54. P. 416 ; Burgess v. Cléments, 4 M. & Sel. 

' Richards v. London B. & S. 0. R. Co. 7 310 ; Tower v. Utica & S. R. Co. 7 Hill, 47 ; 

Man., G. & S. (62 E. 0. L.) 839. East India Co. v. PuUen, 1 Strange, 694; 

'Butcher V. L. & S. W. R. Co. 16 Com. Gore v. Norwlch & N. Y. Transp. Co. 2 

B. 12. Daly, 254. 

* Mudgett V. Bay State Steam-ship Co. 1 » Pullman P. C. Oo. v. Smith, 73 111. 360. 

Daly, 154; Robiuson v. :Dmismore, 2 B. & 
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obliged to stop for the night and întrust his goods and baggage into the cus- 
tody of the innkeeper. But hère the traveler was not compelled to accept the 
additional comfort of a-sleeping car; he might hâve remained in the ordinary 
car, and there were easy methods within his reach by which both money and 
baggage could be safely transported. On the train which bore him were a 
baggage and an express car, and there was no necessity of imposing this duty 
and liability on appellant." i This reasoning certainly appears satisfactory, 
and there are other cases sugtaining the view that sleeping-car coinpanies are 
neither carriers nor innkeepers, nor liable as suoh.^ This is not saying, how- 
ever, that a sleeping-car company is under no liability for the négligent loss 
or damage of its passengers' property. As laid down by the suprême court 
of Pennsylvania,'' it is the duty of a sleeping-car company to use reasonable 
and ordinary care to prevent intruding, pinking pockets, and carrying off the 
clothes of passengers while asleep. Whether such care was exercised under 
the cireumstances is a question for the jury. "Where the régulations require 
a watchman to stay in the aisle of the car continuously uutil danger is over, 
and he goes out of the aisle, even for a very few minutes, and during that 
time a robhery occurs, if the jury believe that if he had been in his place of 
observation it would not hâve occurred, without détection, the company is 
liable. The watching must be continuous and active. It may be proved, 
too, that another person was robbed on the same car on the same night, as 
bearing upon the question of négligence. Adelbjebt Hamilïon. 

Chicago. 

1 Pullman P. C. Co. v. Smith, supra. (Indiana Sup. Ct ;) Blinn v. Pullman P, 

'SeeNevinv. Pullman P.C.Co. 106111. 0. Co. (U. S. C. C. W. D. Tenn.) 3 Cent. 

122; Woodnff S. C. Co. v. Diehl, 84 Ind. Law J. 591 ; Palmeter v. Wagner, 11 Alb. 

474 ; Pullman P. C. Co. v. Gardner, (Pa. Law J. 221. 

Sup. Ct. Nov. 1883,) 18 Cent. Law J. 14; «Pullman P. C. Oo. v. Gardner, supra. 

Diebl V. Woodruff, 10 Cent. Law J. 66, 



United States v, Nioewongbb. 

{District Court, W. S. Pennsylmnia. May Term, 1884.) 

Cbiminai, Law— lLi,BaAL Pension Febs — Dbcbased Pensionbk — Rbimbi/r8E- 
MENt'Claim— liEV. St. {J 5485, 4718— Act op March 3, 1881. 

The pénal législation contained in section 5485 of the Bevised Statutes, and 
the acts of June 20, 1878, and March 3, 1881, limiting the amount lawfully de- 
mandable or receivable by an agent, attomey, or other person instrumental in 
prosecuting a claim for pension, etc., does not apply to a claim under section 
4718, Rev. 8t., for reimbursement out of an accrued pension by one who bore 
the expenees of the last sickness and burial of a deceased peusioner, nor to the 
agent or attomey of such claimant. 

Sur Demurrer to Indictment. 

Wm. A. Stone, for the United States. 

Wm. D. Moore, for défendant. 

AfiHESON, J. The demurrer raises the question whether the indict- 
ment discloses a criminal offense against the laws of the United States. 

Section 4718 of the Eevised Statutes, relating to accrued pensions, 
where the pensioner, or person entitled to a pension, having an appli- 
cation therefor pending has died, in its concluding clause provides : 
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" And if no widow or child survive, no payment wliataoever of the accrued 
pension shall be made or allowed, except so mucli as may be necessary to re- 
imburse tlie person wlio bore the expenses of the last sickness and burial of 
the décèdent, in cases where he did not leave sufficient assets to meet such 
expenses." 

John Harpst, a pensioner of the United States, lately died, leaving 
to survive him neither widow nor child. Eliza Templeton bore the 
expenses of his last sicKness and burial, and the pensioner, having 
left insufficieut assets to meet such expenses, she applied for reim- 
bursement out of his accrued pension, and her olaim was allowed. The 
défendant — to quote the language of the indictment — was her "agent, 
attorney, and person instrumental in prosecuting" her said "claim for 
reimbursement;" and the indictment charges that he "unlawfuUy did 
withhold from the said Eliza Templeton a greater compensation for 
his * * * services and instrumental ity in prosecuting said claim 
for reimbursement as aforesaid than then was and now is provided in 
the title pertaining to pensions as set forth in the act of congress ap- 
proved June 20, 1878, entitled 'An act relating to claim agents and 
attorney s in pension cases,' (20 St. at Large, 243,) to-wit, unlawfully 
did withhold and retain of and from the said Eliza Templeton the 
sum of one hundred and five dollars and thirty-three cents for his 
* * * services and instrumentality in prosecuting said claim for 
reimbursement." 

The said act of June 20, 1878, déclares: "It shall be unlawful for 
any attorney, agent, or other person to demand or receive for his serv- 
ices in a pension case a greater sum than ten dollars ; " and the act 
of March 3, 1881, (Supp. to Éev. St. 602,) provides as foUows: "The 
provisions of section 5485 of the Eevised Statutes shall be applicable 
to any person who shall violate the provisions of an act entitled, ' An 
act relating to claim agents aud attorneys in pension cases,' approved 
June 20, 1878." 

Section 5485 reads thus: 

"Any agent or attorney, or any other person instrumental in prosecuting 
. any claim for pension or bounty land, who shall directly or indirectly con tract 
for, demand, or receive, or retain any greater compensation for his services 
or instrumentality in prosecuting a claira for pension or bounty land than is 
provided in the title pertaining to pensions, or who shall wrongfuUy withhold 
from a pensioner or claimant the whole or any part of the pension or claim 
allowed and due such pensioner or claimant, or the land-warrant issued to 
any such claimant, shall be deemed guilty of a high misdemeanor, and upon 
conviction thereof shall for every such oSense be fined, not exceeding five 
hundred dollars, or imprisoned at hard labor not exceeding two years, or both, 
at the discrétion of the court." 

Does this législation cover the case of this défendant ? For the 
proper solution of the question référence must be had to the title per- 
taining to pensions in the Eevised Statutes, viz.,Bection8 4768, 4769, 
4785, and 4786. 

Sections 4785 and 4786 fixed $25 as the maximum compensation 
<lemandable or receivable by an agent, attorney, or other person "îc*r 
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bis services in prosecnting a claim for pension or bounty land," in 
case of an agreement between tbe parties filed with and approved by 
the commissioner of pensions, and $10 as the lawful fee where there 
was no sucb agreement; and by sections 4768 and 4769 the paying 
pension agent was required to deduct from the amount due the pen- 
sioner sucb compensation or fee, and forward the same to the agent 
or attorney of record named in the agreement; or, in the absence of 
Buch agreement, to the agent prosecuting the case. 

Section 4718, relating to accrued pensions, and providing for the 
reimbùrsement thereout, under certain circumstances, of the person 
bearing the expansés of the last sickness and burial of the décèdent, 
is, indeed, found in the title pertaining to pensions; but it seems to 
me clear that section 5485 did not originally apply to such reim- 
bùrsement claims, or to the agent or attorney of such claimant. A 
comparison of section 5485 with the other sections of the Kevised 
Statutes referred to, constrains the conclusion, I think, that the pénal 
législation therein contained had respect to dealings between a pen- 
sioner, or claimant for a pension, and his agent or attorney or other 
person prosecuting his claim. The intention manifestly was to pro- 
tect the pensioner, and to secure to him the bounty of the govern- 
raent. The agreement to be filed with and approved by the commis- 
sioner was an agreement between the pension claimant and bis agent 
or attorney, and the compensation mentioned in section 5485 is for 
services or instrumentality in prosecuting a "claim for pension." By 
no fair interprétation of this language — especially when employed in 
a criminal statute — can it be held to embrace a claim for reimbùrse- 
ment out of a granted and accrued pension, by one who bore the ex- 
penses of the last sickness and burial of a deceased pensioner. The 
"claimant" spoken of in the latter part of the section, it is évident 
from the context, is a claimant for pension or bounty land, and the 
Word "claim," there occuring, has no broader signification than it 
bas in the earlier part of the section. 

Did the subséquent acts of June 20, 1878, and March 3, 1881, 
enlarge tbe scope of section 5485? I think not. Now, it is true, ' 
the language of the former of thèse acts, as we hâve seen, is: "It 
shall be unlawful for any attorney, agent, or other person to demand 
or receive for his services in a pension case a greater sum than ten 
dollars." A careful examination of the whole act, however, shows it 
to be simply amendatory of the législation embodied in sections 4768, 
4769, 4785, and 4786. It provides that "no fee contract shall here- 
after be filed with tbe commissioner of pensions in any case;" and, 
after restricting sections 4768, 4769, and 4786 to then pending claims, 
where the claimant had already been represented by an agent or at- 
torney, it repealed section 4785. The obvions purpose of this act 
was to fix $10 as the compensation which, in ail future cases, could 
be lawfnl'v demanded or accepted by an agent, attorney, or other 
person L..i.,umental in prosecuting a claim for pension. But it soon 
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became a serions question -whether tbe penalty prescribed by section 
5485 of the Eevised Statutes was applicable to a violation of tbe act 
of June 20, 1878, and the décisions of the courts were conflicting. 
U. S. V. Mason, 8 Fed. Rep, 412; V. S. v. Dowdell, là. 881. It is 
quite certain that, in order to remove ail doabt and settle the law 
■with respect to this disputed point, congress passed the act of March 
3, 1881. 

After a careful considération of the whole législation upon this 
subject, and having regard to that canon of interprétation which re- 
quires a pénal statute to be construed strictly, I bave reaohed the 
conclusion that judgment must be entered upon the demurrer in fa- 
vor of the défendant; and it is so ordered. 



Myers V. Callaghan and otbers. 
{CiTouit Court, N. T>. Illinois. December 7, 1883.) 

1. Copyright — Infeingement— State Reporter— Afpibmancb op Décision. 

The court afflrms its prior décision, — First, that, in the absence of express 
législation to the contrary, a state reporter is entitled to copyright his volumes 
of reports to the exlent that the sarae consist of tlie work of liis own mind, not- 
withstanding he may not hâve a copyright in the opinions of the court; «ee- 
ond, the copyright law is to be liberally construed that efEect may be given to 
what is to be considered the inhérent right of the author to his own work. 

2. Samb— Instance. 

The court iinds an îufringement on the copyright held by complainant, cov- 
ering volumes 39 to 46, inclusive, of Illinois reports. 

3. Same — Arrangement op Law Cases and Pages. 

In connection with other évidences of infringement, the court will consider 
the arrangement of the books infringing the original édition, and suoh évi- 
dence will be entitled to weight, in judging of the fact of infringement. 

In Equity. Opinion on supplemental bill. For original, see 5 
Fed. Eep. 726. 

John V. Le Moyne, and Geo. W. Gothran, for complainant. 

Jas. L. High, for défendants. , 

Drummond, J. The views of the court upon one part of this case 
are to be found in 10 Biss. 139, 6 Fed. Eep. 726. The présent in- 
quiry is limited to what is alleged to be an infringement by the de- 
fendants of volumes 39 to 46, inclusive, of Mr. Freeman's Illinois Ee- 
ports. Volume 40 seems never to bave been regularly published like 
the other volumes, although the évidence of the infringement of the 
plaintiff's copyright in that volume is perhaps stronger than that ap- 
plicable to any other of the volumes named. Upon comparing parts 
of each of the volumes, those of the complainant and of the défend- 
ants, one with the other, I think there can be no doubt that in some 
respects, in each case, the Freeman volume bas been used by the 
défendants in the head-notes, the statement of faets, and the arguments 
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of counsel. That is, there are certain unmistakable indicîa that in 
every volume prepared hy the défendants they hâve not confined them- 
selves Bolely to the original sources of information, namely, the opin- 
ions of the judges, the records, and the arguments of counsel. But 
while this is technically true, it is only true to a limited extent. The 
great bulk of what may be termed copyright matter, in each volume of 
the défendants, seems to be made up indépendant of the corresponding 
volume of the plaintif, and in very many of the instances, where a 
similarity can clearly be traced, and the use of the materials of the 
plaintiiï's volume distinotly made out, the similarity is trivial and un- 
important, and such as I should feel extremely reluctant to hold worked 
a forfeiture of the whole édition. It wonld seem to me, while holding 
there is technically an infringement of the copyright of the plaintifî, 
the fairest view to take of the whole subject would be to requirewhat 
might be termed a small royalty, such as the défendants could afford, 
to be paid to the plaintifî for the sale of the volumes named. 

The fact appears to be, and indeed it is not a subject of controversy, 
that in arranging the order of cases, and in the paging of the différ- 
ent volumes, the Freeman édition has been followed by the défend- 
ants; but, while this is so, I should not feel inclined, merely on that 
account and independent of other matters, to give a decree to the 
plaintiff, although it is claimed that the arrangement of the cases and 
the paging of the volumes are protected by a copyright. Undoubtedly 
in some cases, where are involved labor, talent, judgment, the classi- 
fication and disposition of subjects in a book entitle it to a copyright. 
But the arrangement of la^ cases and the paging of the book may 
dépend simply on the will of the printer, of the reporter, or publisher, 
or the order in which the cases hâve been decided, or upon other ac- 
cidentai circumstances. Hère the object on the part of the défend- 
ants seems to hâve been that there should not be confusion in the 
références and examination of cases; but the arrangement of cases 
and the paging of the volumes is a labor ineonsiderable in itself, and 
I regard it, not as an independent matter, but in connection with 
other similarities existing between the two éditions, when I say, tak- 
ing the whole jjogether, the Freeman volumes hâve been used in edit- 
ing and publishing the défendants' volumes. It should be borne in 
mind that, as a gênerai thing, there is but a small part of the report 
of a case which is the subject of copyright. Many of the cases coutain 
nothing but the opinions of the court, with the simple remark that the 
facts are stated in the opinion ; and the head-notes are nothing more 
than a répétition, in a condensed form, of what is in the opinion, and 
therefore it is often very diffieult to sélect distinct points of eom- 
parison between the same case in the corresponding volumes of the 
parties, because there is so little which can be called the work of the 
reporter. 
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The Guadaltjpb.* 

(District Gourt, l). Texas. April, 1884.) 

ABMrRALTY— SaLTAGE — RUIiE FOB fiSTIMATING. 

la making up ita judgment in an action for salvage, claimed for relieving a 
grounded vessel, the court inquires into wliether or not the tugs employed 
performed only ordinary towage service ; and, estimating the salvage earned, 
if any, considers liow much danger and risk the plaintifla incurred, tho merito- 
rious nature of their services, and the gallantry displayed. 

In Admiralty. 

McLemore é Camphell, for libelants, 

Ballinger, Mott é Terry and Hume é Shepard, for respondents. 

BoAEMAN, J. The Guadalupe, an iron steamer of the Mallory line, 
of 2,190 tonnage, almost new, with powerful machinery, valued at 
1300,000, with a cargo and freight charges valued at $345,000, on 
the twenty.fourth of September, 1883, at 4 :30 or 5 o'clock, a. m., ran 
aground on the sand beach at Bolivar peninsula, out at sea, about 15 
miles from Galveston bay. The steamer, in an overcast and foggy 
night, while ruuning head on to the shore, at flood-tide, with wind 
blowing from the shore, ârmly lodged herself on the ground, between 
300 and 400 yards from the tide lirait. I add an extract from the 
ship's log-book 

"Sounding frequently. At 4:45 a. m. weather overcast and foggy on the 
horizon. Ship stopped and aground in 11 to 12 feet water; soft mud. Got 
anchor out and tried ail possible means to get off. 10:30 P. M., got ofl with 
assistance of three tugs." 

The ship's draught then was 12 feot 2 inches at the stem and 14 
feet aft. Soundings made, as the captain says, just after the ship 
grounded, showed 10 feet water at the bow and 13 feet aft of the pilot- 
house and 14 feet at the stern. When the tide ebbed he said there 
was less than 10 feet at the stern. Going towards the shore the wa- 
ter seemed to shoal about 1 foot to every 100 feet. From the cap- 
tain's évidence it clearly appears to me that the ship at low tide must 
bave been lying on ground from stem to stern, and, I think, consid- 
ering the draught of the vessel, his testimony will warrant the opin- 
ion that even at flood-tide she was lying from one end to the other 
on the ground. Whether such a conclusion may be justly drawn 
from what he says as to the soundings, the belief that the fuU lengtl^ 
of the ship was on the ground at highest tide is fuUy sustained bj 
the physical conditions and surroundings, supplemented as they are 
by the évidence of the ship's engineer and the several of&cers of the 
Balving tugs. 

None of the ship's officers say anything definitely as to tùe^rate of 
speed she was running when she grounded or when the slow-bell was 
sounded. But, whatever may hâve been her speed at that time, it 

1 We are indebted lo Talbot Stillman, Esq., of the Monroe, Louisiana, Dar, 
for this opinion. 
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appears that the bell for stopping the engines did not strike until tlie 
ship was in shoal water, less in depth than her draught, and that her 
movement forward towards the shore was checked and stopped by 
the ground under her, rather than by her engines. The ship's speed 
per hour is 11 miles. The engineer says when she is going at full 
speed she can be stopped in five or six minutes; at half speed, in two 
or three minutes. Considering the engineer's évidence as to the time 
(if there was any) the slow-bell and stopping-bell sounded, and the 
time required to check or stop the ship at full or at half speed, the 
ship, steaming head on the shore at either rate of speed mentioned, 
must .hâve advanced into shoal water a distance greater than her 
length ; and thèse considérations also suggest that when she stopped 
on a full tide, — which rises about 15 inches perpendicular, — her en- 
tire length must hâve been on the ground. 

The captain says he continued to do ail he could to withdraw the 
vessel from her fastenings until 11 o'clock a. m., when, finding that 
he could not move her, he sent the ship's mate overland to Galveston 
with a message to the ship's agent. The mate reached Mr. Sawyer, 
the agent, about 4 or 5 o'clock p. m., and he at once saw the agent 
of libelants. Sawyer, without telling libelants what partieular serv- 
ice he wanted the tugs to perform, requested and directed them to be 
made ready as soon as practieable to go outside of the bar with him 
to the assistance of the Guadalupe. The steam-tugs Laura, Mad- 
dox, and the pilot-boat Mamie Higgins, and the steam-tugs Bessie 
and Buckthorne, the latter with a lighter in tow, being equipped and 
made ready as soon as practieable, got under way about 6 : 30 o'clock 
p. M., and proceeded, under the gênerai charge and control of Saw- 
yer, who went out on the Higgins. Ail of thèse tugs are engaged 
usually in lightering ships at the bar, and were as valuable and pow- 
erful boats as are usually employed in their line of business. The 
three iirst named tugs reached the ship about 10 o'clock p. m. ; the 
others did not get up in time to render any service in releasing the 
vessel. But this fact does not deserve partieular notice, beoause the 
libelants pray for a reward in gross. When the tugs reached the 
ship, she was lying stranded, just as she was when the mate left her, 
11 hours before. The wind was from the shore, and the tide was 
about as full as it was when the ship grounded. The ship's captain 
gays the vessel moved for the first time when the tugs came along- 
side of her, and adds that this movement, observed by him then as 
the first time she had moved since he abandoned ail effort to release 
her, may bave been caused by the approach of the tugs. The 
Laura's captain, having taken his vessel closest to the shore, says he 
sounde'd about 30 feet in front of the Guadalupe and found less than 
S| feet; and in sounding along-side, about the same distance from 
the stern of the ship, he found 10 feet of water. The tugs found the 
ship lying fast aground, where she had been for 17 hours, unable, as 
her captain admits, to move by any force of her own, or by the fa- 
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voring force of the tide and wind. Under the direction of Sawyer, 
the three tugs were lashed to the ship, and after the full power of 
thèse tugs had been applied for 15, 20, or 30 minutes to move the 
vessel, she found relief, and moved off, uninjured, into deep water, 
on her voyage to Galveston. Until the tugs reached the ship no one 
in the interest of the libelants knew anything of the condition of the 
distressed steamer. Sawyer, acting for the ship, demanded the serv- 
ices of the tugs, and in every way practicable they responded, with- 
out knowing or asking anything about the signal or message brought 
from the ship to her agent. Sawyer, being deeply interested in for- 
warding ail possible aid for the ship's relief, hurriedly took charge of 
the tugs, without thinking it necessary to communicate to libelants 
any information as to the ship's condition, or to discuss with them the 
nature of the services required, or the amount to be paid for the 
work. At the time he applied for the services of the tugs there were 
not enough men on them for such services as might become neces- 
sary, and Sawyer furnished a number of men for the crews on the 
tugs. As there was no "lighterage work" done, I think it not neces- 
sary to refer more particularly to this fact. 

I think this statement of the case substantially covers ail the facts 
which are necessary to enable me to apply the law and make a de- 
decree responsive to the issues presented in the pleadings. 

The libelants claim a salvage reward of 10 per cent, on the gross 
amount, $45,000. The respondents, oiïering to pay a libéral quan- 
tum meruit, contend that the services performed do not in law enti- 
tle libelants to salvors' compensation, because the ship was not in 
péril; that the ship would hâve avoided ail injury and found a speedy 
relief or release from her ground fastenings by the use of her own 
power and favor of a flood-tide without the assistance of the tugs, 
which, in fact, reached her just as she was, by the use of her own 
power, eïïecting or about to secure her own release; and, further, 
libelants are not entitled to anything more than a quantum meruit, 
because, if such work was performed in the ship's interest, she not be- 
ing at the time in péril, as is shown by libelants' testimony, the serv- 
ices were only such as the steam-tugs perform in their every-day 
business, and they should not be allowed salvage compensation. 

In reply to the suggestion made by respondents that the Guada- 
lupe was not in péril when the tugs came up to her, it may be re- 
marked that the true élément of a ship is in the sea, and her life is 
only full and complète when she is riding in deep soundings, at 
anehor, or when she can respond and move at her master's will on 
the océan in pursuit of her useful purposes. And when such a ship, 
at a time marginal to the equinoctial period, is found in the shoal 
water of the Mexican gulf , with the full length of her flattened bottom 
pressed by her great weight into the sand, unable, by the application 
of ail her great power, supplemented by favorable tides and winds, 
for 17 hours to move herself, it cannot be said that she is free from 
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serioas distress, though the sea and the conditions about lier may 
give no perceptible évidence of immédiate péril. The proof shows 
that she did not and could not, with favoring tides and winds, move 
herself for 17 hours ; and under such circumstances the conclusion 
cannot be avoided that she was in distress,' and that the péril attend- 
ing such a ship was much more than a possible danger. 

It cannot now be determined whether the ship, unaided by the tugs, 
could, or would bave, in an hour, in a few hours, or in a few days, 
effected her own release from the sand-bed in which she was lying 
when the tugs came to her aid, as is so earnestly contended for by re- 
spondents' counsel. But it is clear from the proof that she was lying 
helpless, out of her élément, and unable to respond to her master's 
purposes when the tugs were lashed to her sides, just as she was when 
the captain, in despair of securing her release, dispatched the mate 
with his message for relief to Gai veston. I think it is also clear that 
she moved off into deep water only when and after the tugs supple- 
ménted the power of the ship's machinery with the full force of their 
combined effort to move her. The testimony on this point is conflict- 
ing, and but little proof can be extracted from it ; but it is the duty 
of the court to apply the proof, however little there may be on the 
point, rather than to foUow the spéculations of the captain, when be, 
in his dépositions, read on the trial of this cause, says the ship would 
hâve been released if the tugs had not corne there. Especially should 
the court hesitate and refuse to abandon whatever proof there may 
be on this point, when it is borne in mind that the captain noted in 
his log-book, at a time when it is likely no thought of a controversy 
like the présent one was in his mind, thèse remarks: "Ship stopped 
and aground in 11 to 12 feet water; got anchor out and tried ail pos- 
sible means to get off; 10:30 p. m. got off with assistance of three tugs." 
Further, it appears to me, for the ship's captain to say, as he does, in 
the face of the admitted fact that the tugs applied their full force for 
a space of 15, 20, or 30 minutes before the ship begun to move, that 
the ship would hâve released herself in any given time, is as ground- 
less a spéculation on his part — and he is the only witness that in- 
dulges such an assertion — as it would hâve been for him, or any other 
weather prophet, to say, at the time the tugs came up, that the calm 
sea, then smooth and quiet, would not, in the same given time, be 
lashed by a September storm into a fury that would bave driven the 
ship broadsides further on the dangerous shore. The tugs, though 
responding at once to a call for aid that took them out of , and a dis- 
tance away from, the safety of the harbor, their usual field'îor labor, 
were in little more danger at any time while so employed than they 
were when engaged in lightering ships at the bar. But thèse tugs, in 
conséquence of the character of the work they are ordinarily engaged 
in, cannot secure Insurance against loss of any kind, and it may be 
said that the libelants' danger of loss is increased in some degree 
whenever they cross the bar in pursuit of any unusual purpose. 
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The fact that no great danger attended thè performance of the 
Bervice rendered in this case, does net of itself take from the service 
its salvage character, or make the work performed for the Guadalupe 
only such labor as the tugs usually perform. 

The question whether any serious danger, great fatigue, or gal- 
lantry on the part of the salvors attended the performance of a val- 
uable and useful service, may be and should be considered by the court 
in estimating the sum which should be allô wed for reward. If none 
of thèse conditions characterized the valuable service in thia case, — 
and I think they did only to a limited estent, — the service was not, 
technieally speaking, very meritorious. 

Believing that the service rendered the distressed ship was not 
simply towage service, nor a work performed in the line of the every- 
day business of thèse tugs, I shail consider the libelants as salvors, 
and allow a compensation reward based on well-established facts, 
which show that the libelants rendered a salvage service, though not 
of a véry meritorious degree. A decree in favor of libelants for 
$8,000, with 8 per cent, interest from date of demand, will be en- 
tered. 



The Eosedalb. 
[DUtriet Court, D. Connecticut. May 15, 1884.) 

1. LiBEL — Salvage — Costs. 

Where a vessel is attached upon a libel for salvage, no demand having been 
made, and under circumstances which put the olaimants to unnecessary expense 
and trouble, costs will not be allowed to the libelants 

2. Salvage— Compensation. 

The amount of compensation which will be allowed to a libelant for an ad- 
mitted salvage service considered. 

In Admiralty. 

Robert D. Benedict and Daniel Davenport, for libelant. 

Chas. Henry Butler and Thomas E. Stillman, for claimant. 

Shipman, J. This is a libel in rem by the owner of the steam-boat 
Crystal Wave, in behalf of itself and ail others interested, to recover 
salvage for services rendered to the steam-boat Rosedale. The facts 
are as follows : 

The steamer Kosedale is a side-wheel passenger and freight steam-boat, 
regularly running between New York city and Bridgeport, and is vvorth 
$100,000. She lef t New York at 3 o'clock p. m. on September 12, 1883, bound 
for Bridgeport, with a cargo and 36 passengers, and about 5 o'clock on the 
same af ternoon, at a point in Long Island Sound ofÊ G-reen wich, and about four 
miles south-east of Captain's island, broke her steam pipe, by which accident 
she was completely disabled and was rendered helpless. The sea was heavy, 
the wind was blowing strong from N. E. to E. N". E., the tide was at the end 
of the flood, and the boat was drifting in the direction of Captain's island, an 
Island of 15 or 16 acres. Her ground tackle was light, but the anchorage was 
good. The Crystal Wave is a side-wheel passenger and freight steamer, reg- 
ularly plying between New York and Bridgeport, and is worth $75,000. She 
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left Kew York on the same afternoon at 3:30 o'clock, was behind the Rose- 
dale when the 8team pipe burst, and saw tliat she was partly enveloped in 
steam and had met with an accident. Tiie Crystal Wave was tlien within 12 
or 15 minutes' reach of the Rosedale, and, without difficulty or danger, went to 
her assistance, pat out a hawser to her, and at the same time took one from 
her. The sea was heavy, and the boats rolled so that the hawsers parted. 
The Crystal Wave, then without danger, from the fact that she had an expe- 
rienced and skillful captain, but with some delay, again put out a hawser to 
the Eosedale, and took one from her, and resumed and completed the service 
of towing her to Greenwich cove, taking ofl her paasengers and carrying them 
to Bridgeport. The time occupied by the Crystal Wave in rendering the serv- 
ice to the Eosedale occupied about two hours. The work was done without 
substantial risk or danger to the Crystal Wave, and without extraordinary 
labor, and without péril to any of her offlcers, passengers, or crew. The Rose- 
dale was, at the time of the accident and of the service, in great need of help, 
but was not at the time in serions danger of wreck. She was drifting in the 
direction of a rocky shore, and her dependence was upon her anchors. She 
was on fair anchorage ground, and her anchors, though light, could probably 
hâve been made to hold. 

The circumstances under which this salvage service was rendei'ed by the 
Crystal Wave are correctly stated in a letter of thanks which was written and 
sent by the captain of the Rosedale to the captain of the Crystal Wave on 
September 15, 1883. The material portion of the letter is as follows: 

"AUow me to express to you our sincère thanks for the timely aid rendered 
to our steamer Rosedale, disabled on Wednesday, September r2th, in Long Is- 
land Sound. The kindness shown by you in taking our steamer in tow, and 
placing her in a safe harbor, in face of a high wind and heavy sea, breaking 
hawsers, etc., and still staying by us in time of great need until safely anch- 
ored, and conveying our passengers to Bridgeport, * * *." 

No demand was ever made by the libelants upon the owners of the 
Crystal Wave for salvage. She was attached upon the libel on Oc- 
tober 11, 1883, upon a claim of $.50,000 for salvage, and under cir- 
cumstances which put the claimants to considérable unnecessary ex- 
pense and trouble. I think that costs should be refused. Atlas 
Steam-ship Co. v. Colon, 4 Fed. Ebp. 469. 

In this case, as in other like cases, where it is admitted that the 
service which was rendered was a salvage service, the important ques- 
tion is as to the proper amount of compensation, and this dépends 
much upon the condition of péril from which the Eosedale was res- 
cued, because I find that neither the Crystal Wave nor her officers 
were in any danger which skillful seamanship could not easily avoid. 
The Rosedale was in great need of help, but was not, in my opinion, 
in serions danger of shipwreck. The reported case which most nearly 
resembles the one under considération is the récent and earefuUy 
considered case of The Plymouth Rock, 9 Fed. Eep. 413, in which 
the conditions and prospects of danger to the rescued boat were far 
more serions than those in the présent case, and in which there was 
a decree for the libelant for $2,000. I am of opinion that $1,000 
will be a libéral compensation in the présent case. 

Let a decree be entered that the libelant recover $1,000 on behall 
of the owners and ail others who may be interested. 
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Mills and another, Ex'rs, etc., v. Central E. Co. op New Jersey 

and others. 

(Oireuit Court, D. New Jersey. May 2, 1884.) 

1. Removal of Causes. 

A défendant will not be allowed to transfer a case from the state coiirts, the 
chosen jurisdiction of a complainant, to the United States courts, upon the bare 
suggestion of a contingency which may never happen. 

2. Removal on Qkoukd of Citizbîjship— Motion to Kbmand. 

In an action where the main controveray is between citizens of the same state, 
there being no controversy wholly between citizens of diSerent states which 
can be fully determined as between them, tlie suit is not removable frora the 
state to the United States courts on the grouad of citizenship, under section 2, 
act of March 3, 1875 ; and when it has bcen rcinoved, a motion to remand will 
be granted. Arapahoe Oo. v. Kansas Paa. Hy. Co. 4 Dill. 277, distinguished. 

On Bill. On motion to remand. 

H. C. Pitney, (with whom was Mr. Gummere,) for motion. 

James E. Gowen, contra. 

Nixon, J. The bill of complaint in this case was originally filed 
on August 28, 1883, in the court of chancery of New Jersey. Tha 
défendants put in a joint and several answer on December 14, 1883, 
and on the second of February following they presented a pétition 
to the state tribunal praying for the removal of the suit to this court. 
The petitioners based their right of removal on two grounds : (1) Be- 
cause the défendants justified the exécution of the lease, which the 
complainants were seeking to set aside, under the provisions of an 
act of the législature of New Jersey, approved March 10, 1880, wherein 
an attempt was made to alter and amend the charter of incorporated 
companies, without the consent of ail the stockholders, which the 
complainants allège to be in violation of the constitution of the United 
States ; and (2) because the only necessary and substantial parties 
to the controversy were the Central Eailroad Company of New Jersey, 
and the Philadelphia & Eeading Eailroad Company, which were cor- 
porations respectively of New Jersey and Pennsylvania. 

1. Is there a fédéral question necessarily involved? A careful 
examination of the pleadings and the issues there presented fail to 
disclose one. It is true that the défendants in their pétition set forth 
that their right to make the lease which the complainants are en- 
deavoring to avoid is rested by them upon a certain statute of the 
state of New Jersey, passed March 10, 1880, authorizing corporations 
organized under any of the laws of the state to lease their road, or 
any part thereof, to any corporation of New Jersey or any other state, 
and allège that the complainants contend that said statute is null 
and void because it violâtes the provision of the constitution of the 
United States that no state sball pass any law impairing the obliga- 
tion of contracts. But no such ground of relief is found in the bill 
of complaint, nor is it suggested in the pleadings. 

It nowhere appears that the complainants invoke the protection of 
v.20,no.8— 29 
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the constitution of the United States or question the constitutionality 
of any law of New Jersey. They do, indeed, charge that the lease 
is void and has been executed contrary to law, but they make no 
spécifie statement in what respect or upon what ground it is illégal. 
It is hardly compétent for the défendants to incorporate into their pé- 
tition for removal a possible fédéral question that may arise during 
the progress of the case, especially when the question is not only net 
suggested by the complainants, but is expressly disavowed and repu- 
diated by them, and then to elaim that the removal of the contro- 
versy into & fédéral court is proper in order to hâve it adjudicated. 
If it should appear during the continuance of the cause that a féd- 
éral question is necessarily involved, I do not say that no appeal 
would lie from the highest state tribunal to the suprême court, but I 
do say that the défendants should not be allowed to transfer the case 
from the chosen jurisdiction of the Complainants upon the bare sug- 
gestion of a contingency which may never happen. 

2. With regard to the second ground a more difScult question ia 
presented. The différence of views of the respective parties arises 
from the différent conceptions of the learned counsel respecting the 
real parties to the controversy, and the purposes and objects of the 
bill of complaint. 

The défendants allège that the right of the complainants to bring 
such an action is based upon the assumption of their right, as stock- 
holders, to represent the Central Kailroad Company of New Jersey ; 
that the relief asked for in the bill of complaint is not merely relief 
for the complainants as such, but for ail the stockholders, and for the 
said corporation of which they are the représentatives; that whether 
the clainas of said company are asserted by its governing body or by 
one of its stockholders, it is the company itself which is the party to 
the suit ; that the individual défendants are not neccessary and sub- 
stantial parties to the litigation ; and that, even if they are, the case 
disoloses a controversy whoUy between two corporations of two dif- 
férent states, which can be f ully determined as between them without 
the présence of the other parties. 

The complainants, on the other hand, insist that the Central Eail- 
road Company is the naked trustée of the complainants; that the lat- 
ter hâve a beneficiary estate and interest in the lands, franchises, 
tolls, and ail other property in its possession and under its control as 
trustée; that the exécution of the lease and contract was a breach of 
trust, and a diversion of the trust property to strangers without au- 
thority ôf law; that, so far from there being identity of interest be- 
tween the complainants and the New Jersey Central Eailroad Com- 
pany, the controversy between them is actual, and in every sensé 
antagonistic ; that the individual défendants are made parties, not for- 
tnally, but for the purpose of obtaining spécifie relief against them 
as active agents in making an unlawful transfer of their property ; 
and that no separate controversy can be found between any two par- 
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ties, eitizens of différent statès, whieh can be fuDy detérmined between 
them without the présence of the other parties to the action. 

It is coneeded that support is found for the défendants' view in the 
case of Arapahoe Co. v. Kansas Pac. Ry. Co. i Dill. 277. In that 
case the plaintiffs, eitizens of Colorado and stockholders of the Deh- 
ver Pacific Eailroad Company, a corporation of Colorado, filed a stock- 
holders' bill in a state court of Colorado against the said Denver Pa- 
cific Eailroad Company and its directors, and the Kansas Pacific 
Eailroad Company, a corporation of Kansas, and certain individual 
eitizens of other states than Colorado. The object of the suit was to 
obtain an accounting with the Kansas Company and other défendants 
on an allégation that a majority of the trustées of the Denver Com- 
pany bad been committing frauds, and thus depriving that company 
of the funds belonging to it. The relief prayed for was a decree in 
favor of the Deûver Company for the sum found due on the account- 
ing. Mr. Justice Miller said that the interests of the plaintiiïs and 
of the Denver Pacific Company were identical; that if the suit was 
successful no decree could be entered in favor of the défendants, but 
only in favor of the Denver Company, for the amount found due; and 
that such was the flexibility of the mode of proceeding in a court 
of chancery, that, where a party refused to be the complainant in a 
suit, other interested parties might file a bill and make him a défend- 
ant, without changing his relations to the controversy; and that, un- 
der such oiroumstances, the court had power, for the attainment of 
justice, to render a decree in favor of one défendant against the other. 
Observing that no relief was asked against the individual défendants, 
he treated them as not necessary parties to the suit, and retained the 
case as one of fédéral cognizance, because the real controversy was, 
in fact, between the two corporations of différent states. But it seems 
to me that the cases are distinguishable. In the latter, neither the 
Denver Pacific Eailroad Company nor its board of directors, as such, 
was complained of. No relief was prayed for against the corpora- 
tion, but in favor of the corporation against the fraudulent acts of a 
part of its trustées. Ail the material défendants against whom re- 
lief was asked were eitizens of other states. There was nothing to 
be adjudicated against parties living in the same state. But in this 
case the suit is against the Central Eailroad Company and a number 
of individuals, some of whom are eitizens of the same state with the 
complainants, and others are eitizens of différent states, and spécifie 
relief is prayed against the acts of the corporation and of the individ- 
uals who are made défendants. Even if the theory should be adopted 
that the New Jersey Central Eailroad Company is the real complain- 
ant, some of the défendants against whom relief is sought are eiti- 
zens of the same state, and they are indispensable parties, if the com- 
plainants are to hâve determined the questions raised in the pleadings, 
and to hâve extended to them the fuU measure of relief which they 
pray for. 
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The case of Bacon v. Rives, 106 U. S. 99, S. C. 1 Sup. Ct. Rep. 
3, doea not help the défendants in their contention. The court 
there held that the executors of George Eives were hot necessary 
and Bubstantial parties to the issue between the complainants and 
the principal défendant, beoause no relief was prayed for against 
tbem; that they were made parties for the sole purpose of reaching 
the interest of George 0. Rives in his father's estate, in their liands, 
if the complainants should succeed in their suit against him. Though 
made formally défendants, they were regarded substantially as mère 
garnishees. But, in the présent case, spécifie relief is sought against 
the individual défendants, who are charged to be personally respon- 
sible for their alleged illégal acts in the misapplication of property 
which they held as trustées of the complainants. It falls rather 
within the principle of Corhin v. Van Brunt, 105 U. S. 576, where 
the suit was for the recovery of land, and damages fôr its détention. 
The controveray in regard to the recovery of the land was between 
citizens of the same state, and the one for damages for détention be- 
tween citizens of différent states. The court held that separate and 
distinct trials of thèse issues were not admissible, and that the case 
should be remanded to the state court from which it had been im- 
properly removed. 

Regarding the action as one where the main controversy is between 
citizens of the same state, and not finding in it any "controversy 
whoUy between citizens of différent states and which can be fully de- 
termined as between them," I mustihold that the suit is not remov- 
able, ou the ground of citizenship, under the second section of the 
act of March 3, 1875, and the motion to remand must prevail. 



Edwabds v. Oonneotiout Mutual Life Ins. Co. 

[Circuit Court, N. D, Nm Y<yrk. June 6, 1884.) 

JimiBDicTioN OF United States Cotjkt — Partt Bstoppbd from DBNTma Ju- 
RiSDicTioN OF Court aftbr having Himsblf Rbmoved the Case thi'ther. 
A case having been removed, on motion of défendant, from a state to a féd- 
éral court, he cannot move its dismissal on the ground that it was improperly 
brought in the original court, such an objection being now immaterial ; neither 
can he attacli the jurisdiction of the court to which it has been removed upon 
his motion. 

Motion to Dismiss. 

William N. Cogswell, for plaintiff. 

Forbes, Brown de Tracy, for défendant. 

CoxE, J. Thia is an action on a policy of insuranee. The plain- 
tif is a citizen of Massachusetts. The défendant is a Connecticut 
corporation. The action was originally commeneed in the suprême 
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court of the state of New York, and removed by défendant to thia 
court. A motion is now made by the défendant to dismiss the action 
for want of jurisdiction, — First: because it was improperly brought 
in the state court ; and, second: because, irrespective of that question, 
it is not a controversy of which this court can take cognizance. E ven 
if the first ground of objection were well founded, the défendant is 
not in a position to take advantage of it. Sayles v. N. W. Ins. Go. 
2 Curt. 212. Whether the state court had jurisdiction or not is a 
matter wholly immaterial. A décision in favor of the view advanced 
by the défendant upon this proposition would be indecisive and incon- 
sequential. There is nothing for such a décision to operate upon. 
Let it be assumed that the state court had not jurisdiction. Cid 
bono? Ceux it be seriously maintained that this court should, on de- 
fendant's motion dismiss an action voluntarily brought* hère by the 
défendant, because another court which has now not even a remote 
connection with the cause has not jurisdiction to try it? In other 
words, should a court which has jurisdiction refuse to retain it because 
another court before which the action was once pending had not ju- 
risdiction ? Manifestly not. 

The only pertinent question therefore is: Has this court jurisdic- 
tion ? The défendant having alleged as the sole ground for removal 
"that the controversy in said suit is between citizens of différent 
states" it may well be doubted whether it should now be permitted 
to challenge the jurisdiction of the court on the ground of citizenship. 
But it is contended that the court should on its own motion dismiss 
the suit pursuant to the fifth section of the act of March 3, 1875. It 
is urged that the papers now before the court demonstrate not only 
that the défendant is a corporation of Connecticut but also that it 
does not transaçt business in, is not an inhabitant of, and is not 
foimd within this district, and therefore the court should not retain 
the action. Ail the circumstances necessary to confer jurisdiction, as 
provided in the first and second sections of the act of 1873, are found 
to exist in this case; the amount exceeds $500 and the parties are 
citizens of différent states. Nothing more is required. Brooks v. 
Bailey, 9 Fbd. Eep. 438; Petterson v. Ckapman, 13 Blatchf. 395; 
Claflin V. Ins. Go. 110 U. S. 81; S. G. 3 Sup. Ct. Eep. 507. The 
subséquent clause of the first section, which provides that "no civil 
suit shall be brought before either of said courts against any person 
by any original proeess or proceeding in any other district than that 
whereof he is an inhabitant, or in which he shall be found at the 
time of serving such proeess or commencing such proceedings," does 
not limit the jurisdiction of the court but relates to the mode of ae- 
quiring it. It is intended for the protection of the défendant and 
confers a privilège which he can waive by appearing without assert- 
ing it. Robinson v. Nat. Stock-yard Go. 12 Fed, Eep. 361 ; Toland 
V. Sprague, 12 Pet. 300; Sayles v. N. W. Ins. Co., supra,- Flanders v. 
Mtna Ins. Co. 3 Mason, 158; Gracie v. Palmer, 8 Wheat. 699; Kel- 
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sey V. Pa. R. Co. 14,Blatchf. G. G. R. 89. If permitted to do so, the 
plaintiff would, undoubtedly, hâve little difSeulfcy in showing that the 
défendant is found within this district and is therefore in no position 
to olaim the benelit of the privilège alluded to, but confining the case 
strictly to the stipulated facta it must be held that the défendant 
has waived any objection which it might hâve taken. The jurisdic- 
tion of this court was invoked by the détendant and it should abide 
the resuit in a forum of its own seeking. 
The motion to dismiss the action is denied. 



, LuiiL V. Claek and others. 

'Ciroitit Court, N. D. New York, June 11, 1884.) 

Bq0itt Peacticb— Questions Abising bbforb Mastbr. 

AU questions aiising before a master in chancery sliould be presented to the 
court by objection and exception to liis report. Before such report is made, 
the court will not entertain a motion to instruct the master while discharging 
his duties according to the best of hia ability. 

In Equity. 

Livingston Gifford, for complainant. 

George J. Sicard, for défendants. 

CoxE, J. This is a motion to instruct the master in an equity ac- 
tion. The complainant has a patent for an "improvement in shutter 
hinges." The court heretofore sustained the patent and directed a 
decree for an injunction and an account. 13 Fed. Eep. 456. The 
infringing device introduced by the complainant on the trial was a 
hinge known as No. 1. On the accounting she sought to extend the 
investigation to several other hinges manufactured and sold by the 
défendants, contending that they were substantially the saine as No. 
1, and that they were covered by the decree. To this the défendants 
objected on the ground, inter alla, that the hinges other than No. 1 
do not infringe, and, in the absence of a décision by the court hold- 
ing that they infringe, the master had no authority to proceed. This 
objection was sustained by the master and complainant's couusel 
excepted, and immediately gave notice of a motion for an order di- 
recting and instructing the master to take and state, and report to 
the court, an account covering ail the hinges referred to. A certified 
copy of the proceedings before the master is presented upon this mo- 
tion. But the master has made no report and has not sought in- 
struction or advice from the court. 

The first objection interposed by the défendants is that this appli- 
cation is irregular and is not sustained by authority or the practice 
of the court. I am of the opinion that the objection is welî taken. 
Eule 77 gives the master very gênerai discrétion in the conduct of 
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the investigation before him. He occupies, for the tirae being, the 
position of the court, and is not to be continually interfered with 
while diecharging his duties to the beat of bis ability. It would create 
intolérable delays and confusion, besides putting an unnecessary 
burden upon the court to hold, that each time the master makes a 
ruling the aggrieved party may, by spécial motion, hâve it reviewed. 
The orderly, and it seems tùe generally accepted, procédure is, to 
présent ail the questions arising before the master by objections and 
exceptions to his report. Let it be assumed that the direction asked 
for is within the discrétion of the court. It bas not been customary 
to exercise it, and, in my judgment, it ought not to be exercised in a 
case like the présent, wbere the master simply makes a ruling, wbich 
he bas an undoubted right to make, A décision for the complain- 
ant will be reeorded for a précèdent and the attention of the court 
continually occupied with similar applications. A simple and well 
understood System will thus be involved in confusion and uneertainty. 
The weight of authority sustains the view bere taken. Union Sugar 
Refinery v. Mathiesson, 3 Cliff. 146; Wooster v. Gumbirnner, ante, 
167; Anon. S Atkyn, 524; Vanderwick v. Summerl, 2 Wash. G. G. 
41, (head-note;) Daniell, Ch. Pr. (5th Amer. Ed.) 1181. 

The motion must be denied, but without préjudice to any other 
remedy the complainant may see fit to take. 



LiNTON and Wife v, Bkown's Adm'es and others. 

[Oireuit Court, W. D. Pennsyhania. May 23, 1884.) 

DBCIiABATION OP TRUST — ACTUAL MaNUAL DELIVBRY NOT ESSETÎTIAL TO ITB 

Validity. 

In cases of déclarations of trust and deeds of conveyance or mortgage, when 
nothing further is cxpected to be done by the beueficiary or grantee to com- 
plète the transaction as a whole, a formai sealing and delivery, without an 
actual delivery to the other party, or to a third person for his use, v/ill be suf- 
ficient to make the deed or déclaration opcrative immediately, unless some- 
thing else exist or be done to qualify such formai delivery. 

In Equity. 

Hill Burgwin, George W. Guthrie, and James P. Colter, for eom- 
plainants. 

George Shiras, Jr., and Joseph Buffington, for respondents. 

Before Beadley and àcheson, JJ. 

Bbadley, Justice. The bill in this case was filed by Augustus F. 
Linton and Phebe R. E. Elwina, his wife, against the administrators, 
with the will annexed, of James E. Brown, deceased, and against his 
widow, Kate L. Brown, and infant son, James B. Brown, Jr., (by his 
guardian, Charles T. Neale,) the Kittanning National Bank, and the 
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First National Bank of Kittanning, to establish certain trusts, alleged 
to bave been established and declared by James E. Brown, in his life- 
time, and by John B. Finlay, and for an account of the said trusts. 
Copies of the instruments by which the said trusts are alleged to hâve 
been created are annexed to the bill as exhibits, marked, respectively, 
A, G, and D. Exhibit G is an assignaient, dated August 10, 1865, by 
which Mr. Brown, in considération of the love and affection which he 
bore to bis daughter, Jane B. Finlay, aud to her daughter, Phebe K. 
E. Elwina Finlay, (who is now the wife of Augustus F. Linton, and 
one of the complainants,) assigned to said Jane 610 shares of the 
capital stock of the First National Bankof Kittanning, amounting to 
$61,000, but to remain in his (said Brown's) name and under his con 
trol during his life, as trustée for the said Jane, for her sole and sepa 
rate use, free from the control of her husband, during her naturel life 
and after her death the stock, with its accretions and accumulations 
in trust for the sole and separate u.se of the said Phebe E.. E. Elwina 
free from the control of her husband, and in the event of the death of 
both of said beneficiaries in his life-time, the said stock, and its unused 
and funded or invested accumulations, to revert and return to himself, 
the said Brown. The terms of the trust are somewhat amplitied in 
the instrument, but the gênerai scope of it is as now stated. This in- 
strument is admitted to be valid and binding, and the trusts contained 
in it are acknowledged by the défendants to be operative. Exhibit D 
is also admitted to be a valid and subsisting trust, and iis exécution 
is not opposed by the défendants. It is a release from John B. Fin- 
lay of ail his right, title, and interest in his deceased wife's estate, to 
James E, Brown, in trust for the sole use of his daughter, Phebe E. E. 
Elwina Finlay, (now Linton,) one of the complainants, her heirs and 
assigns, until she sliould reach her majority, and then to be uncon- 
ditionally transferred to her, her heirs and assigns. The other docu- 
ment, Exhibit A, is denied to be a valid and subsisting instrument, 
and its validity forms the principal subject of controversy at this stage 
of the case. It purports to be a deed-poU of the said James E. 
Brown, bearing date the twenty-third day of July, A. D. 1867, by 
which the said Brown, in considération of $500 to him paid by his 
daughter, Jane B. Finlay, and of the natural affection he had for her 
and her child, Phebe E. E. Elwina Finlay, granted, bargained, sold, 
conveyed, and transferred to the said Jane during her natural life- 
time, and to her said daughter after her death, ail the real estate 
situated in the states of Pennsylvania, "Wisconsin, Illinois, Missouri, 
and Nebraska, which Dr. John B. Finlay (husband of said Jane) had 
theretofore conveyed to him, the said Brown;' ail the personal estate, 
choses in actions, and claims which had been assigned and transferred 
to him, the said Brown, by the said John B. Finlay, and were yet held 
by said Brown; also ail the claims, debts of every character which he 
held, and which were justly due to him by John B. Finlay and by 
Tane B. Finlay; and also the whole indebtedness to him by the firm of 
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Finlay & Co., including the transfer to him, said Brown, of said firm, 
in writing, dated November 7, 1866, — to be held and possessed by his 
said daughter and granddaughter, and fcheir beirs and assigna, upon 
certain terms and conditions, which were then specified in tbe deeds, 
which were in substance nearly identical witb the trusts declared in 
the previous instrument, Exhibit G ; namely, that tbe property con- 
veyedshould remain in his, said Brown's, name, and under his control 
as trustée for them, during his natural life, for the sole and separate 
use of his said daughter during her natural life, and after her death 
for the exclusive use, benetit, and behoof of her said child and his 
granddaughter, Phebe K. E. Elwina, and her heirs and assigns, fi-ee 
from the liabilities, debts, and control of the husband of either his said 
daughter or granddaughter; and the proeeeds of any of the prop- 
erty tbat might be disposed of with the consent of the grantee then 
living to be subject to the same terms and conditions; and if both 
of said grantees should die, in his, the said Brown's, life-time, the 
property pnused should revert to him. 

The validity of this deed, as before stated, is disputed by the de- 
fendants. They contend that it was never out of James E. Brown's 
possession during his life-time, was never delivered by him, and 
never beeame an effectuai deed; and whether it was executed and de- 
livered by him, and beeame an effectuai deed, is the principal ques- 
tion now to be determined. As by the terms of the deed itself Mr. 
Brown was to be the trustée during his life-time, the fact of retain- 
ing it in his possession is of little conséquence. If he was not the 
only proper custodian of it, there was, at least, no impropriety or re- 
pugnancy to its validity in his keeping it. Whether it was sufficiently 
executed and delivered by him, so as to become a valid and effectuai 
instrument, is another question, which we shall proceed to examine. 

As the surrounding circumstances under which a deed is executed 
often hâve an important bearing upon the question of its définitive 
exécution and delivery, it will be proper to state the leading circum- 
stances which existed in this case. When the deed was executed (or 
purported to be) James E. Brown resided in Kittanning, Armstrong 
county, Pennsylvania, being considerably advanced in life, and pos- 
sessed of a very large estate. He had no family but a wife by a sec- 
ond marriage, the said Kate L. Brown, one of the défendants in this 
case. He had an only child by a former marriage, the said Jane B. 
Finlay, wife of John B. Finlay, who also resided in Kittanning, 
adjoining the building in which the First National Bank of Kittan- 
ning was located, (of which Mr. Brown was the principal, if not sole, 
stockholder,) and in which he also had his private office. Mrs Fin- 
lay had an only child, the said Phebe R. B. Elwina Finlay, who was 
then (in 1867) about five years of âge. This child, therefore, was at 
that time the only apparent descendant of Mr. Brown in the third 
génération. The probabilities, therefore, are in favor of such a pro- 
vision for Mrs. Finlay and her child as was made by Mr. Brown by 
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the deed in question. At least, it may be said that such a provision 
■was net an unreasonable or an improbable one for him to make. 

In the next place, the property embraced in the deed consisted o 
lands in Pennsylvania, and several western states, which John B. 
JPinlay had recently (mostly in November previous) conveyed to Mr. 
Brown, and personal eatate, judgments, and claims which had been 
àssigned by John B. Finlay to Brown; and also ail claims held by 
Brown against Finlay, Mrs. Finlay, and Finlay & Co., (in which 
Mrs. Finlay was a partner,) including the property of Finlay & Co. 
transferred to Mr. Brown by an instrument dated November 7, 1866. 
The subject of the trust, tberefore, consisted mostly of property which 
had belonged to John B. Finlay, or to Jane B. Finlay, his wife, or in 
which they were interested, and of debts due from them to Mr. Brown, 
and was not taken from the gênerai mass of Mr. Brown's own estate, 
unconnected with the interest of the Finlays. It may be added that 
the firm of Finlay & Co. consisted of Mrs. Jane B. Fiiiay and one Jo- 
seph Alcorn, and that their business consisted in carrying ou a woolen 
factory iu Kittanning, situated on a lot of grouud which Mr. Brown, 
in January, 1866, had conveyed to his son-in-law, John B. Finlay, 
iu trust for his daughter, Jane B. Finlay; also that on the second of 
February, 1867, John B. Finlay conveyed to Mr. Brown a tract of 
land in Kittanning township, in the oounty of Armstrong, consisting 
of 319 acres, which the latter, on the same day, conveyed to his 
daughter, upon the same trusts, for her sole and separate use during 
her life, and after her death for the sole and separate use of his 
granddaughter, as are contained and declared in the deed in ques- 
tion; Mr. Brown reserving the control thereof during his life-time as 
their trustée, and the reversion of the property in case they should 
both die in his life-time, precisely as in the said deed, Exhibit A. 

The deed in question, tberefore, if valid, is but one of a séries of 
acts of the same gênerai character by which James E. Brown had 
transferred property to or for the use of his daughter and grand- 
daughter. Such being the condition of Mr. Brown's f amily, such his 
relations to the beneficiaries named in the deed in question, and such 
the character and dérivation of the property conveyed thereby, we 
proceed to eonsider the circumstances of its exécution. ïhe undis- 
puted facts are as follows: 

Mr. Brown drew the deed himself ; it is ail in his own handwriting, even 
to tlie attestation clause, so that it required nothing but the signatures of 
himself and the witnesses to be aperfect deed in form. Sometirae on the day 
of its date, the twenty-third of July, 1867, he called into his private oflfice, in 
the rear of the bank, the cashier, William Pollock, and another man, by the 
natne of Absalom Reynolds, to witness its exécution, and in their présence 
signed his name opposite a scroll seal, and theu the witnesses signed their 
names to the attestation clause, which reads as follows: "Signed, sealed, and 
delivered in présence of ÂbsalomEeynolds,W. Pollock." Then followed 
à receipt for tiie purchase nioney, also in Mr. Brown's Writing, as follows: 
"Receivedof Mrs. Jane B. Finlay five lïundred dollars, being the considéra- 
tion money above mentioned, " wlùch he also signed, and which Mr. Pollock 
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witnessed as follows: "Attest — W. Pollock." In the margin, by theside 
of this receipt, is afflxed a government internai revenue stamp of 50 cents, 
canceled by Mr. Brown himself , by the following mémorandum written on its 
face: "23 July, '67. J. E. B." Whether this stamp was afflxed before or 
after fhe exécution does not appear. Then follows a certiflcate of acknowl- 
edgment, alsoiu Mr. Brown's handwriting, as follows: "Armstrong County, 
ss.: Before me, Joseph Alcorn, a notary public in and for said county, came 
James E. Brown, above named, and acknowledged the foregoing deed to be 
his act and deed, and as such desired it to be recorded. Witness niy hand 
and notarial seal the twenty-third July, 1867." On the sarae day Mr. Brown 
acknowledged the exécution of the deed before Joseph Alcorn, a notary pub- 
lic, who thereupon afSxed his officiai seal to the certiflcate, and signed it in 
his officiai character, thus: "Joseph Alcoen, Notary Public." 

The fact of the exécution is testifled to by WilHam Pollock, the other sub- 
seribing witness being dead; but ail that Mr. Pollock can recollect of the cir- 
cumstances is that he was called in from the bank to witness the paper; that 
Mr. Brown signed it in the présence of himself and Eeynolds; and that they 
signed it as subscribing witnesses, when he, Pollock, went back into the bank. 
The fact of the aeknowledgment is shown by the certiflcate of acknowledg- 
ment, which proves itself, and is also testifled to by Alcorn, the notary public. 
The document thus executed, attested, and acknowledged, and the aeknowl- 
edgment thua certified, was found at Mr. Brown's death in a sealed envelope, 
with his will, executed March 30, 1871, in the custody of William Pollock, 
who was a witness to the will as well as the deed, and to whom Mr. Brown 
had intrusted it for safe keeping several years previously. After Mr. Brown's 
decease, Pollock produced the envelope to his faraily, when it was opened, 
the will read, and the deed delivered to John B. Finlay, (his wife being then 
deceased,) and both papers were handed back to Pollock, with the request 
to hâve the will registered and the deed recorded, which was done. 

The faets as now stated are undisputed, and we might stop hère 
and ask whether the deed in question is not, by this évidence alone, 
well and sufficiently proved to hâve been duly executed and delivered, 
so as to become a valid and operative instrument on the day of its 
date ? Or, if not operative as a deed of conveyance to transfer the 
légal title, whether it was not at least operative as a déclaration of 
trust, binding upon James E. Brown and his heirs at law? We are 
inclined to think it was both. If valid as a deèd of conveyance, of 
course it was valid as a déclaration of the trusts contained in it, al- 
though it might possibly be valid as a déclaration of trust, without 
being valid as a conveyance of title. 

But there is additional évidence as to the exécution and delivery of 
the deed, which, though questioned by the défendants, is not mate- 
rially contradicted, nor is the credibility of the witnesses impeached. 
John B. Finlay testifies that he was présent when the deed in ques- 
tion was written by Mr. Brown; that it was written after consulta- 
tion with him; that he was présent when it was executed; that it 
was acknowledged the same day, before it was delivered ; that after 
it was executed Mr. Brown went into the dining-room of witness, 
when the family were at dinner, and in présence of witness and one 
Kobert H. Sayre delivered the paper to Mrs. Finlay, witness' wife; 
that she handed it to witness to take care of; and that he placed it 
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in the pigeon-hole, in the vault of the bank, marked "Finlay pa- 
pers, " where he kept his papers, and that he next saw the paper the 
day the will of Mr. Brown was read, when it was taken out of the 
eavelope as testified to by Po]lock. He f urther testifies that a certain 
mémorandum on the paper just after the acknowledgment, which is 
in Mr. Brown's handwriting, was not on the paper when it was de- 
livered. ïhis witness also testifies to the payment of the $500, 
considération money of the deed, on the same day on which the deed 
was esecuted; that it was paid by Mrs. Finlay, by assigning to Mr. 
Brown a contract for the purchase of some property in Kittanning, 
on which she had paid $710. This contract was prodaced, and 
showed receipts for money paid on it to the amount of $710 prior 
to the exécution of the deed; $210 being paid by the original party 
to the contract, who had assigned it to Mrs. finlay, and $500 paid 
by Mrs. Finlay herself in January, 1867. There is also indorsed 
upon it an assignment of the contract in Mr. Brown's handwriting, 
dated July 23, 1867, from Jane B. Finlay to James E. Brown. Si- 
mon Truby, the other party to the contract, testifies that Mr. Brown 
paid him the balance due on it over and above the $710, and that 
he, thereupon, gave Mr. Brown a deed for the property. The deed 
was produced in évidence, bearing date the twenty-second of July, 
1867, but acknowledged on the twenty-tbird of July, the day on 
which the deed in question was executed. ïhese documents eorrob- 
orate Mr. Finlay's testimony as to the payment and mode of pay- 
ment of the considération of the deed in question, as showing that 
Mrs. Finlay did, on the day of its exécution, assign to her father the 
contract referred to; and that she had made the payments upon it 
which Mr. Finlay testiûes she had done. 

Mr. Finlay's testimony is further eorroborated by the testimony of 
Sallie E. Brown, a nièce of James B. Brown, who says that some 
time in the month of July, 1867, she went to the house of Mr. and 
Mrs. Finlay, in Kittanning, between 12 and 1 o'clock, at noon, and 
met her uncle, James E. Brown, coming out of thebreakfast room, 
and spoke to him, and on going in she found them at dinner, — Col. 
Finlay, Mrs. Finlay, and Mr. Sayre; that Mrs. Finlay first asked 
her to take dinner, which she declined, and that then Mrs. Finlay, 
holding up a paper, said, "Come and let us hâve a jollification,^-fathei- 
bas given me a deed for the western lands, the mill property, and 
factory;" that she did not examine the paper, but was near enough 
to recognize her uncle's handwriting on the back. The deed in ques- 
tion being shown to her, she said it looked like the paper she saw. 
She fixes the date of the occurrence by the fact that her uncle was 
going to Butternuts, and did go the next morning. It is shown by 
other évidence of a conclusive character that Mr. Brown and his wife 
left Kittanning on the morning of the twenty-fourth of July for But- 
ternuts, New York, on a visit to Mrs. Brown's parents, and were ab- 
sent until near the middle of August; so that the time of the occur- 
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rence testifled to by the witness must hâve been the twenty-third day 
of July, the day on which the deed was executed and dated. An oc- 
currence of this kind, happening in such immédiate connection with 
the transaction, and while the émotion of gratification caused by it 
still displayed itself in the countenance and actions of the principal 
beneficiary, may be regarded as a spontaneous burst of the same f eel- 
ing, and as part of the res gestœ. 

There is nothing to contradict this very conchisive testimony, un- 
lesB it be that of Joseph Alcorn, the notary public, who took the ac- 
knowledgment of the deed. He says that the acknowledgment was 
taken by him at Mr. Brown's house, in Kittanning, four or five 
squares from the bank, between sundown and dark, by lamp-light; 
that he stopped at the house with his seal, at Mr. Brown's request, 
and found him at a table with the paper in his hand; that Mr. Brown 
remarked that a portion of it was not as he expected, but that he 
would explain; that he then wrote the postscript which is below the 
acknowledgment. The postscript to which the witness referred, aud 
which he pointed out on the deed, is a mémorandum in Mr. Brown's 
handwriting, in the following words : "No indebtedness to the Kit- 
tanning Insurance Company, to the Kittanning National Bank, or the 
First National Bank of Kittanning, are to be affected by the above 
transfer; none of which is transferred, but remains unpaid and due 
thereto. J. E. B. 23 July, '67." The witness went on to state that 
at the time Mr. Brown wrote the postscript he said he was sorry he 
had not room to write it above, the acknowledgment, but that he 
wanted him to recollect it; but that it made little différence, as he 
did not intend to deliver that deed; that Mr. Brown told him his ob- 
ject was that if he died without making a will he wanted his prop- 
erty to go as provided in it; otherwise, if he made bis will, he wanted 
it to control." 

It is to be observed of this évidence that it does not in the least 
contradict the testimony of William PoUock, John B. Pinlay, and 
Sallie E. Brown, except the statement of Mr. Finlay that the deed 
was acknowledged before it was delivered to his wife. But if Mr. 
Finlay was mistaken in this circumstanee it would not detract from 
the légal effect of the exécution of the deed and its delivery to Mrs. 
Finlay. When thus delivered it became a perfect deed, valid and 
operative as such, and passed out of the power of Mr. Brown to alter 
it or take it back by any subséquent déclarations or memoranda. It 
is unnecessary, therefore, to scrutinize the remarkable statement 
made by Alcorn. In the first place, as an officer authorized to take 
the acknowledgment of a deed, he cannot be received to testify to 
any thing répugnant to the légal effect of his certificate of acknowlr 
edgment. In the next place, it is quite possible that Alcorn may be 
mistaken as to the identity of the instrument on the acknowledg- 
ment of which the circumstanee and conversation referred to by him 
took place. He was constantly in the habit of taking Mr. Brown's 



462 FEDEBAli KBPOBTEB. 

aeknowlèdgments to deeds and other instruments. The deed of Feb- 
ruary 2, 1867, already ref erred to, was acknowledged before him, and 
that had quite a long mémorandum or postscript in the attestation 
clause, noting various altérations in the body of the instrument, and 
Other cases of a similar nature migHt easily hâve occurred. Mr. Al- 
corn's testimony was taken 16 years after the deed was exec-uted, and 
it would not be at ail surprising that he should be mistaken in his 
recollection of a conversation which took place at such a distance of 
time. Besides, it is yery clearly showu that he entertained inimical 
feelings against Finlay. He was the partner of Mrs. Finiay in the 
woolen factory, and, after the firm had assigned it to Mr. Brown, he 
remained in the superintendence for several months, and finally, 
when Mr. Brown determined that the concern should be closed up, 
he demanded a considérable sum of money in settlement; and when 
it was refused he threatened that he would hâve Finlay indieted for 
making false returns to the internai revenue department, and actually 
carried out his threats so far as to make complaint against Finlay, 
and to bave proceedings instituted against him in the district court 
of the United States, which were subsequently quashed or dismissed 
by the court. We are satisfied that his testimony, if it would alter 
the case, is not of such a character as to invalidate that of the other 
witnesses referred to. 

Both parties hâve referred, with considérable confidence, to the con- 
duct of the parties after the exécution of the deed with référence to the 
property embraced therein. But in our view there is nothing in their 
subséquent dealings with the property, or in their conduct or déclara- 
tions, that can affect the validity and binding force of the instrument. 
Mr. Brown assumed the paramount control of the property; but this 
it was his right and duty to do as trustée for his daughter and grand- 
daughter. It was natural, however, that as most of it, except the 
wôolen-mili, had belonged to Mr. Finlay, who was presumably better 
acquainted with its condition and needs than any one else, the care 
of it should be deputed to him. And this was in fact the case. Mr. 
Finlay testifies that the rents of the real estate mentioned in the 
deed were received by him for Mrs. Finlay, or by herself, from the 
date of the deed until he went to Europe, in 1873, when he was ab- 
sent about five months, and returned thither again in November, 1874 ; 
thàt the taxes were mostly pàid by the tenants, except on the western 
property, "on which," he says, "they were paid by ourselves;" that 
he generally paid them. Tenant bouses were built or repaired on 
some of the lands, and paid for by Mrs. Finlay, several of which he 
spécifies. In April, 1878, when Mr. Finlay was about to go to Europe 
again, Mr. Brown, as Finlay testifies, requested him to make out a 
list of ail the real estate, so that the taxes could be looked after, and 
he made such à list, which is ptoduced in évidence. In 1879 Mr. 
Brôwn wi-ote to the witnèss, requesting him to corne home ànd assist 
•in attending to the property, but he did not rétarni ùntil June, 1880. 
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During the summer and fall of that year Pinlay made an extended 
visit to the west to look after the western lands, and transacted a 
good deal of outside business besides for Mr. Brown, who was getting 
very old, and who died in the latter part of November. 

M various times after the exécution of the deed, when Mr. Brown 
had occasion to deal with or to speak of the property comprised in 
it, he spoke of it as held by him for his daughter or granddaughter, 
the former having died on the thirtieth of December, 1876. The 
only matters of a positive character in the évidence showing any con- 
duct or déclarations of Mr. Brown, after the deed was executed, in- 
consistent with the position held by him under its provisions, are 
what we shall now specify. It is shown that he used a considérable 
amount of Mrs. Finlay's money derived from the bank-stoek which 
he had given her, or from other sources, to pay debts of the firm of 
Pinlay & Co., or of Mr. or Mrs. Finlay, which, in and by the deed, 
had been given to her or for her use. He may hâve thought he 
might justly do this. He may bave been mistaken, and his estate 
may be liable to account for such application of her money. We do 
not think that the fact of his doing what he did in this regard should 
bave the effect to draw in question the validity of the instrument 
which he so solemnly executed and delivered. 

Another transaction is strongly relied on by the défendants to show 
that Mr. Brown did not regard the deed in question as binding pn 
him, and that his views of the subject were acquiesced in by John B. 
Finlay and his wife. On the first day of April, 1871, James E. 
Brown and his wife, Kate L. Brown, executed a deed of conveyance 
to Jane B. Finlay, her heirs and assigns, for nearly the same real 
estate which was conyeyed by the deed of July 23, 1867, being de- 
scribed as "ail that certain real estate sitiiated in the states of Penn- 
sylvania, Wisconsin, and Missouri, Nebraska, and Minnesota, which 
was conveyed to the said James by and more particularly described 
in the following conveyanoes, viz.," — then describing the several deeds 
given by John B. Finlay to James E. Brown, in November, 1866, The 
purpose of the conveyance is then stated to be "for the sole and 
separate use of the said party of the second part, (Jane B. Finlay,) 
and her heirs and assigns, and to be uncontrolled, nor incumbered, 
nor charged by, nor liable, nor subject in any way to debts, contracts, 
or engagements of her présent or future husband, nor of the future 
husband of her daughter, Phebe E. E. Elwina Finlay;" to bave and 
to hold the said real estate and appurtenancea for the purposea and 
limitations aforesaid, unto the said party of the second part, and her 
heirs and assigns, forever. 

Mr. Brown did not constitufe himself a trustée by this instrument 
The deed appears to beregularly executed by the grantors, and wit- 
nessed by J. B. Heiner and W.Pollock, and acknowledged on the 
day of its date before said Heiner as a justice of the peace, and is 
stamped with government stamps. to the aniount of $10, the con- 
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sideration named in it being $10,000. It also has a reeeipt signed 
by J. B. Brown, written under the attestation, acknowledging that 
he received on the date, from Mrs. Jane B. Finlay, the sum of 
$10,000 in full of the considération. There is no évidence in the 
case, however, except this reeeipt, that any money or valuable con- 
sidération was actually paid. It is shown that John B. Pinlay left 
it for record in the reeorder's office of Armstrong county on the ninth 
of October, 1871, and that it was taken by him again after beîng 
recorded; and it was subsequently, in the month of November, re- 
corded in two counties in Nebraska. A certified copy of a lease was 
also given in évidence, dated July 23, 1879, and eseeuted by one 
ïïamlin as attorney in fact for the heirs of Jane B. Finlay, for a lot 
in Nebraska, in which the said deed was referred to. At this time, 
however, Mrs. Linton, the only heir at law of Mrs. Finlay, was only 
17 years of âge, and was a married woman. 

John B. Finlay, being examined with regard to this deed, (of April 
1, 1871,) says that he got it after this suit was commenced from W. 
D. Patton, a lawyer in Kittanning, and that he knew nothing about 
it from the time of his wife's death until it was handed to him or 
shown to him by Mr. Patton ; and, when it was handed to him, there 
was a paper folded up in it in the hàndwriting of his wife. This pa- 
per was offered in évidence by the plaintiff, but was objected to as 
incompétent. It seems to consist of memoranda of instructions to 
counsel, and cannot bave any legitimate effect as évidence, unless it 
be to show that Mrs. Finlay herself repudiated the deed. Perhaps, 
as the conduct of the parties is so searchingly inquired into for the 
purpose of ascertaining their intentions and understanding as to the 
validity and subsistence of the deed in question, this déclaration of 
Mrs. Finlay, now deceased, is as good for the purpose as the décla- 
rations and conduct of Mr. Brown. In the mémorandum, which is 
written and signed by her, she says — 

"That this is not the original transfer; that J. E. Brown transferred to me 
said lands and said judgment, two years previous to this one, by paper signed, 
sealed, stamped, by himself and wife, and given into my possession; that said 
paper was handed to J. E. Brown, as custodian, and two years afterwards 
présent paper was retumed to me. Défendant now asks for production of 
first-named transfer. 

[Signed] "Jane B. Finlay." 

There is a further mémorandum on the paper which does not ap- 
pertain to this subject. On the back is indoraed a pencil mémoran- 
dum in the hàndwriting of Mr. Painter, — a lawyer, — which probably 
furnishes some due to the purpose of the mémorandum. It is the 
title of a judgment, "Kittaning Bank v. J. B. Finlay," and a note as 
to its date, (June term, 1867,) and that no fi. fa. had been issued on 
it; 80, probably, one of the debts or judgments which Mrs. Finlay 
claimed to hâve been transferred to her, and pn which proceedings 
against her were about to be taken. On the hearing we were dis- 
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posed to think that this paper was entirely incompétent, but we tbink 
it may be used as some évidence of Mrs. Finlay's position with regard 
to the deeds of 1867 and 1871. There are inaccuracies of date, and 
of some particnlars, as that Mrs. Brown executed the first deed; but 
no more than might be expected when Mrs. Finlay was depending 
on mère recollection. 

But this whole matter of subséquent conduct and déclarations, in- 
cluding the deed of 1871, may be disposed of by the observation that, 
if the deed of July 23, 1867, was duly executed and delivered, as we 
hâve shown that it was, it could not be gotten rid of or taken back 
by Mr, Brown by any indirect methods of the kind referred to ; cer- 
tainly not as against his granddaughter, the présent complainant, 
who did not corne of âge until February, 1883, after this suit was 
brought, and who bas been a married woman since December, 1878. 
She would not be concluded by any waiver of rights which her mother, 
Mrs. Finlay, might hâve submitted to, if she did submit to any. 

Under the view of the case which we hâve taken on its faets, it is 
hardly necessary to refer to any authorities on the question as to what 
will amount to an effectuai exécution and delivery of a dee J and a déc- 
laration of trust. We will only indicate briefly a few of those which 
may be regarded as more directly bearing upon the subject in hand. 

The case of Doe v. Knight, 5 Barn. & G. 671, settled the principle, 
if it was not settled before by the cases there referred to, that where 
an instrument iaformally sealed and delivered, and there is nothing 
to qualify the delivery but the keeping the deeds in the hands of the 
executing party, — notbing to show he did not intend it to operate 
immediately, — that it is a valid and effectuai deed, and that delivery 
to the party who is to take by it, or to any person for his use, is not 
essential. Of course, in the ordinary case between vendor and pur- 
chaser, it is not expected, on the one side or the other, that a deed 
of conveyance, though duly prepared and executed, and even ac- 
knowledged by the vendor, who retains it in his possession, is to 
bave any effect or opération until the whole transaction is completed 
by the payment or security of the purchase money, and the actual 
delivery of the deed to the purchaser. In such a case there is some- 
thing to show that the deed is not intended to operate immediately 
on its exécution, and that something is the very nature of the trans- 
action itself, and the universal understanding in relation to it. And 
hence it does not contravene the rule laid down in Doe v. Knight, but 
is strictly within its provision. But in the cases of déclarations of 
trust, and deeds of conveyance or mortgage, where nothing further 
is expected to be done by the beneficiary or grantee to complète the 
transaction as a whole, the rule applies that a formai sealing and de- 
livery, without an actual delivery to the other party, or to a third per- 
son for his use, will be sufBcient to makethe deed or déclaration oper- 
ate immediately, unless something else exist or be done to qualify 
such formai delivery. 
v.20,no.8— 30 
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In the présent case the proof that tlie deed was formally signed, 
sealed, and delivered is complète. The signature and seal of tbe 
grantoi-, and the signatures of the witnesses to the attestation, are ver- 
ified by one of the witnesses, and his non-recollection of the détails of 
the transaction cannot impair the eiïect of the solemn attestation 
which he signed. He remembers nothing to derogate from its force. 
And the payment and receipt of the purchase mouey show that noth- 
ing further was required to be done by the grantee, or the parties for 
whose benefit the instrument was made. The other circumstances 
attending the transaction, to-wit, the iixing and cancellation of the 
government stamp, and the acknowledgment duly made and certified, 
corroborate the conclusion, and render it certain. So that, under the 
rule stated in Doe v. Knight, it did not need any actual delivery to 
Mrs. Pinlay to render the deed a valid and operative instrument. 

The principle of Doe v. Knight was f uUy adopted by the suprême 
court of Pennsylvania in Blight v. Schenck, 10 Barr, 285, in an elab- 
orate judgment prepared by Judge Eogebs. The substance of the 
case is stated in the head-note, that where a grantor exécutes and ac- 
knowledges a deed before a magistrate, which had been left there 
for that purpose by the agent of the grantor and grantee, and leaves 
the instrument with the magistrate without instructions, the delivery 
is absolute ; and instructions given to the agent on the next day not 
to deliver the deed until payment of the purchase money are imma- 
terial, and do not amount to an escrow ; for matters subséquent to 
an unqualified delivery to a stranger cannot make a delivery in es- 
crow. The court say: "That the delivery was complète wben the 
grantors declared before the proper officer that they signed, sealed, 
and delivered the deed, tvithout saying or doing anything to qualify 
the delivery, is well settled on authority. If the grantee had been 
présent at the time, either personally or by agent, no person would 
doubt that the title vested; but it is ruled that this will not prevent 
it taking efifect as a gooddeed;" and référence is then made to Doe v. 
Knight, and a number of other authorities. And again the court 
say s : "The gênerai principle of law is that the formai act of signing, 
sealing, and delivery is the perfection and consummation of the deed; 
and it lies with the grantor to prove clearly that the appearances were 
not consistent with the truth. The presumption is against him, and 
the task is on him to destroy that presumption by clear and positive 
proof that there was no delivery, and that it was so understood at 
that time." 

The case of Blight v. Schenck was cited and relied on in the sub- 
séquent case of Diehl v. Emig, 15 P. F. Smith, 320, where the al- 
leged deed was from a father to his daughter, and was retained in 
the grantor's possession, and it was objected that there was no proof 
of delivery; but the court said " «signed, sealed, and delivered' was 
the solemn statement of the grantor, formally acknowledged before a 
magistrate, and admitted to the witnesses;" and that, on jhe princi- 
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pie laid down în Blight v. Schenck, such cîrcumstances, unaccom- 
panied by any f act which would countervail their effeet, would estab- 
lish a prima facie case of due exécution, including delivery, and call 
npon the other side to rebut their eiïeet by proof of non-delivery. 

In Hope V. Harman, 11 Jur. 1097, Mr. Hope executed a deed to hia 
nephew for a box of jewels, in the présence of a witness, -who signed 
the attesting clause, "signed, sealed, and delivered." The deed never 
went out of the possession of the grantor, and Lord Denman left it to 
the jury to say whether it had been duly executed and delivered with 
intent to operate immediately, and the jury found that it had been. 
The instruction was held by the court in bank to hâve been correct. 

But déclarations of trust are often sustained by much less regard 
to évidence of delivery than is required for establishing deeds of oon- 
veyanee. Thus, in Fletcher v. Fletcker, i Hare, 67, the testator, by a 
voluntary deed, covenanted with trustées that in case A. and B., his 
two natural sons, should survive him, his executors and administra- 
tors should pay to trustées named £60,000 upon trust for them, to be 
paid at 21 years of âge. He retained the deed in his possession and 
told no one of it. By his -will he bequeathed ail his property in trust 
for his widow and other persons. The deed was found among his 
papers. It was held by Vice-Chancellor Wigram that it created a 
trust for A., (who survived the grantor,) though the trustée refused to 
sue at law; and that the rétention of the deed in the grantor's cus- 
tody, and not communicating its existence to the trustée or cestui que 
trust, did not aiïect its validity. On the last point the vice-chan- 
cellor referred to DUlon v. Coppin, i Mylne & G. 660, and to Do& v. 
Knight, 5 Barn. & C. 671. 

This subject is discussed in Adams v. Adams, 21 Wall. 185; in 
Bunn V. Winthrop, 1 Johns. Ch. 329; Souverbye v. Arden, Id. 255; and 
in Lewin, Trusts, 152. 

Mr. Lewin, as quoted in Adams v. Adams, gives the following rules 
on this subject : 

"On a careful examination the rule appears to be that, whether there was 
transmutation of possession or not, the trust will be supported, provided it 
was, in the flrst instance, perfectly created. * * * It is évident that a 
trust is not perfectly created where there is a mère intention or voluntary 
agreement to establish a trust, the settlor himself contemplating some further 
act for the purpose of giving it completion. * * * If the settlor propose 
to eonvert himself into a trustée, then the trust is perfectly created, and will 
be enf orced as soon as the settlor has executed an express déclaration of trust 
intended to be final and binding upon him, and in this case it is iramaterial 
whether the nature of the property be légal or équitable. * • * Where 
the settlor proposes to make a stranger the trustée, then, to ascertain whether 
a valid trust has been created or not, we must take the following distinctions: 
If the subject of the trust be a légal interest, aud oue capable of légal trans- 
mutation, as land, or chattels, etc., the trust is not perfectly created unless 
the légal interest be aetually vested in the trustée. " 

It seems to us that the deed in question, regarded merely as a 
déclaration of ;trust, was clearly executed in a.manner to fulfiU ail the 
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requirements of such an instrument; though we are further of opin- 
ion that it was well and sufficiently executed and delivered as a deed 
of conveyanee to transfer the légal title. 

Our conclusion is that the eomplainants are entitled to a decree 
declaring that the deed of July 23, 1867, was duly executed and de- 
livered, and became valid and effectuai for ail the purposes therein 
expressed at and from the day of its date; and that ail the trusts de- 
clared in the several instruments described in the bill of complaint, 
and annexed thereto as Exhibits A, G, and D, should be established, 
carried out, and enforced, and that an account should be required as 
prayed for in the bill. 

Upon an examination of the master's report we are entirely satis- 
fied with its correctuess, and if it were a regular practiee to refer the 
principal controversy in an equity suit to a master, we should be con- 
tent to accept and confirm the report, without a particular and de- 
tailed examination of the évidence. But as this practiee is net 
strictly regular, and as it is the duty of the court itself to pass upon 
the merits of the case, we hâve felt it our duty to do so. We hâve 
examined the form of decree which the master has proposed and an- 
nexed to bis report, and are satisfied with it as the proper decree to 
be entered. 

It may be proper to observe, before eonoluding this opinion, that 
as the deed of February 2, 1867, from Jaraes B. Brown and wife to 
Mrs. Jane B. Finlay, for the tract of 319 acres of land in Kittanning 
township, Armstrong county, was executed before the deed of July 
33, 1867, and contained identically (or nearly so) the same trusts 
which are declared in the latter deed, it is paramount thereto, and 
the eomplainants will be at liberty, if they see fit, to amend their bill of 
complaint by setting forth the said deed of February 2, 1867, and pray- 
ing for the establishment and exécution of the trusts therein contained. 
It was not exhibited in évidence until the présent hearing, and had 
probably been overlooked in the préparation of the bill of complaint. 

See Irelamd r. Geraghiy, 15 Ped. Rhp. 35, and note 45. — [Ed. 



Illinois Cent. E. Co. v. Stonb and othera. 
(Uircuit Court, S. D. Mississippi. 1884.) 

CONSTIT0T1ONAI. LAW— OBLIGATION OP CONTRACTS. 

A railroad company — purchaser of another raiiroad — having received a char- 
ter from the state through which the latter ran, conditionally upon its pay- 
ment to the state of the debts of the purchased road, became thus a party to a 
contract to which the state was the other party, and any law of the state sub- 
sequently raade restraining the company in its rights under the charter is " a 
law impairing the obligation of contracts," and therefore void. 
Same — Laws to RsanLATE Commerce. 

A state législative aot to flx and regulate the charges of transportation of 
any road save such as is strictly and-entirely within the bordera of that state, is 
a law to regulate commerce, and against the constitution of the United Sitates. 
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Motion for Preliminary Injunction. 

HiLL, J, The questions now presented for décision arise upon com- 
plainant's motion for a preliminary injunction to reatrain the défend- 
ants, as railroad commissioners for the state of Mississippi, from in 
any way interfering with the complainant or its agents in the man- 
agement and business of operating ita railroad. The questions pre- 
sented hâve been most ably and exhaustively argued by the distin- 
guished and learned cotnsel on both sides, and are questions of 
momentous importance to the people, and to the commercial interests 
of the country at large, as well as to the complainant, and ail whose 
interest it représenta. The facts set forth in the bill, not being con- 
troverted, for the purposes of the motion are to be taken to be true. 
Thèse facts, so far as they relate to the questions now to be deeided, 
are, in substance, as foUows : 

" The. complainant corporation was created by an act of the législature ol! 
the state of Illinois, and is the owner of and opérâtes the Illinois Central 
Railroad, and its branches and connections, running north from the city of 
Cairo, in the state of Illinois, aiid is the lessee of and opérâtes the Chicago, 
St. Louis & New Orléans Railroad and ita branches, extending south from 
Cairo to the city of New Orléans, in the state of Louisiana. The Chicago, St. 
Louis & New Orléans Railroad Company is a corporation created by the légis- 
latures of the States of Louisana, Mississippi, Tennessee, and Kentucky, as a 
continuons Une of railroad communication between the cities of New Orléans 
and Cairo, and there to connect with the Illinois Central Railroad, and its 
branches and connections, so as to afford a connected line of transportation for 
persons and commercial commodities from the city of New Orléans, and its 
commercial connections on the Mississippi river, Gulf of Mexico, and railway 
connections, and ail intermediate connections, by railroad or water, from New 
Orléans to the terminus of the Illinois Central Railroad, its branches and con- 
nections, thus alïording a great commercial highway from the gulf on the 
south to the Iakes on the north." 

The bill further allèges that the purpose of those -who built this 
extensive channel of commercial communication, and the United 
States, the states, the eounties, and the people, who hâve contributed 
thereto, and which they would not otherwiae hâve done, was to estab- 
lish a highway for the transportation of persons and articles of com- 
merce, for the benefit of themselves and ail others who might désire 
to avail themselves of this means of rapid transit from one part of 
the United States to another, and to other parts of the world, and 
over which hundreds of thousands of persons and many millions of 
property are constantly being transported, and hâve been for years 
past, without interruption from any state authority, until recently. 

The bill further states that the Chicago, St. Louis & New Orleains 
Eailroad Company became the owner by purchase, under the decrees 
of this court, of the Mississippi Central Eailroad, and of the New Or- 
léans, Jackson & Great Northern Eailroad, and ail the property con- 
nected there with owned by said railroad companies ; the former ex-. 
tending from Canton, in the state of Mississippi, to Cairo, in the state 
of Illinois, passing through the states of Tennessee and Kentucky, and 
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the latter from New Orléans, in the state of Louisiana, to Canton, in 
this state, both being interstate railroads; and by said purchase be- 
came vested with ail the rights and privilèges of the debtor corpora- 
tions, the sales having been made to satisfy debts owing by said cor- 
porations respectively. That as a condition upon which the corporate 
powers were, by the législature of the state of Mississippi, granted to 
the Chicago, St, Louis & New Orléans Railroad Company, it was re- 
quired of said corporation that it would pay to the state ail the in- 
debtedness due from said corporations whose property and rights 
had been so purchased, and for which said purchaser was not re- 
sponsible, and which payment, to the amount of |158,97S.82, has 
been made; that under the chartered rights so purchased, and the 
act of incorporation, it is expressly granted to said corporation the 
right and power to adapt, establish, and change at pleasure a tariff 
of charges; that the same right and power was granted to the. debtor 
corporations which was so purchased by complainant's lessor, to- 
gether with the right and power to sélect ail necessary officers, agents, 
and employés, and to control and manage and operate said railroad, 
and ail the business and property connected therewith. 

The bill further charges that the législature of the state of Missis- 
sippi, on the eleventh day of March, 1884, passed an act, which has 
been approved by the governor of said state, entitléd "An act to pro- 
vide for the régulation of freight and passenger rates on railroads in 
this state, and to create a commission to supervise the same, and for 
other purposes;" that under the provision of this act the défendants 
hâve been appointed and commissioned as such commissioners, and 
hâve entered upon the discharge of their duties as such, and threaten 
to interfère with the rights of complainant, to which it has succeeded 
as such lessee, and which hâve been enjoyed and exercised by those 
whose rights complainant has purchased, for a quarter of a century, 
without just complaint, which interférence, it is alleged, if permitted, 
will greatly injure and embarrass . complainant in the management 
and control of said railroad, and the transportation of persons and 
freight over the same, in violation of the just rights and privilèges so 
purchased and granted, and in violation of and in conflict with the 
constitution of the state of Mississippi and of the United States, and 
from doing which the bill prays the défendants may be restrained 
and enjoined by the decree of this court. 

Whether the act of the législature oreating the commission, and 
giving it the powers and imposing the duties therein provided, is wise 
or unwise, on the one hand, or whether the acts of the complainant 
intended to be controlled by it are just grounds of complaint, on the 
other, are questions over which this court will not undertake to dé- 
cide. The only question is, did the législature hâve the power and 
authority, under the constitution of the state of Mississippi and the 
United States, to enact the law? Or, to state the question in other 
words, do any of the provisions of the act, and if so, which of them,. 
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violate or confiict with any of the provisions of both or either of thèse 
constitutions ? If they do not, then' the aot must be maintained, and 
the oomplainant, if suffering a wrong, must apply to the législature 
for relief; but if they do, then the àct, so far as it does violate any 
of thèse constitutional rights, must be declared void, and treated as 
if the act had never been passed. 

It is a well-established and cardinal rule, as expressed by Chief 
Justice Maeshall in the case of Fletcher v. Peck, 6 Graneh. 87, — 

"That the question whether a law be void for its repugnancy to the consti- 
tution is at ail times a question of mucli delicacy, wliicli ought seldom, if 
ever, to be decided in tlie affirmative in doubtful cases. ïhe court, when im- 
pelled by duty to render such a judgment, would be unworthy of his station 
could he be unmindfui of the obligation wbich that station imposes. But it 
is not on sligtit implication and vague conjecture that tbe législature is to be 
pronounced to hâve transcended its powers, and its acts to be considered as 
void. The opposition between the constitution and the law should be such 
that the judge feels a stroag conviction of their Imcompatibility with each 
other." 

But when the judicial mind is clearly satisfied of the repugnancy 
of the législation to the constitution, the fundamental law, then the 
court bas no alternative but to so déclare it, and to hold the act of the 
législature void. Another rule is that when there are différent and 
distinct provisions in an act, and some of them are in conflict with 
the constitution and others are not that such as are violative of the 
constitution are declared void, and tbe others valid. 

Before considering the provisions of the act complained of, it is 
necessary to consider the nature and character of the rights of the 
oomplainant corporation. The rights of the lessor corporation are of 
a twofold character : First, to provide and maintain a great Inter- 
state commercial highway for the transportation of persons and-prop- 
erty from one state to another, and from one commercial mart to 
another; secondly, to make a return to those who hâve invested their 
money in the enterprise, either originally or by purchase, by way of 
dividends or interest upon the capital invested. 

Complainant's road is a public highway, so far as it aiïords to ail 
a means of transportation upon payment of a reasonable compensa- 
tion for the service to be performed, the right to receive which is con- 
ferred by the charter granted to the Chicago, St. Louis & New Orléans 
Railroad Company, and the right and power tO' fix and change at 
pleasure the rate of charges given in the charter must be understood 
as reasonable compensation for the services rendered or to be ren- 
dered. The oomplainant being a oommon carrier is liable to be 
amerced in damages, not only compensatory, but punitive, for refus- 
ing to transport persons or property, suitable for transportation, upon 
the payment, or tender of payment, of such reasonable compensation. 
The question of what is reasonable compensation in such cases is one 
alone for Judicial aseertainment, when not âxed by the charter, and 
no power is reserved thereiu, thereafter, to hx it. 
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The rights granted in the act of incorporation, and accepted, con- 
stitute a contract between the stàte of îfississippi and the Chicago, 
St. Louis & New Orléans Eailroad. 

The doctrine that the rights, powers, and privilèges granted by the 
législature in the acts of incorporation, when not violative of any pro- 
vision of the constitution of the state or United States, and not in- 
valid, constitute a contract between the parties, which is protected bv 
the tenth section of the first article of the constitution of the United 
States, was first announced by the suprême court of the United States 
in the case of Dj,rtmouth Collège v. Woodward, 4 Wheat. 565, and 
has been strictly adhered to by that court from. that time to the prés- 
ent. Référence to the repeated décisions of that court sustaining 
this position need not be referred to. Thèse charfcered rights, how- 
ever, are in ail cases subject to the police power of the state, with 
which it is not at liberty to part, and may be granted and withdrawn 
at the pleasure of the législature. Thèse police powers relate to the 
public peace and safety, public health, public morals, and the like. 
The Chicago, St. Louis, & New Orléans Eailroad, upon its création, 
became vested with and entitled to ail the rights and privilèges 
granted by the charter, and was entitled to ail the protection under 
the law, and subject to ail the liabilities, that an individual would 
hâve been entitled to, or liable for, in like condition. A private cor- 
poration, — and in one point of view complainant is such, — although 
serving a great public purpose, is an association of individuals for a 
lawful object. The great object of an incorporation of this character 
is to give individuality and perpetuity to a collection or body of meu 
for the accomplishment of a common end. 

It will be sufficient, for the purpose of disposing of the présent mo- 
tion, to consider only two of the objections stated in the bill to this 
act of the législature as violative of the constitution of the United 
States, either of which, if well taken, must dispose of the motion. 
The first, and the one which lies at the foundation, is that it violâtes 
and is in confliet with the tenth section of the first article of the con- 
stitution of the United States, beoause it impairs the obligation of 
the contract made between the state of Mississippi and the Chicago, 
St. Louis & New Orléans Eailroad Company, the lessor of complain- 
ant, by which said corporation was vested with the power "to make 
contracts, and to adopt and establish such tariff of charges for the 
transportation of persons and property as said corporation might 
think proper, and the same to alter and change at pleasure." 

By the sixtb section of the act of the législature complained of, it 
is provided that — 

"A.1I persons or corporations who shall own or operate a railroad in this 
state shall, within thirty days after the passage of tliis act, furnish the com- 
mission with its tariff of charges for transportation of every kind, and it 
shall be the duty of said commission to revise said tariff of charges so fur- 
nished, and détermine whetlier or not, and ia what partieular, if any, said 
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charges are more than juat compensation for the services to be rendered, and 
whether çr iiot unjust discrimination is made in sucti tarifl of ciiarges against 
any person, locality, or corporation; and wiien said charges are corrected, as 
approved by said commission, the commission shall then append a certificate 
ol approval to said tarilï of charges; but in revisingor establisliing any and 
every tarifE of charges, it ahall be the duty of said commission to take into 
considération the character and nature of the service to be performed, and 
the entire business of such railroad, together with its earnings from the pas- 
senger and other traffic, and shall so revise such tariffs as to allow a fair and 
just return in value of such railroad, its appurtenances and equipments; and 
it shall be the duty of said commission to exercise a watchtul and careful 
supervision over every tarifE of charges, and continue such tarilï of charges 
from time to time as justice to the public and each of such railroad companies 
may require, and to ïncrease or reduce any of said rates, according as expé- 
rience and business opérations may show to be just; and said commission 
shall flx accordingly the tariffs of charges for thoserailroadsfailing to furnish 
tariffs as above required. And it shall be the duty of said railroad company, 
or persons operating any railroad in this state, to post at each of its dépôts ail 
rates, schedules, and tariiïs for the transportation of passengers and freights, 
made or approved by said railroad commission, with said certificate of ap- 
proval, within ten days after said 'approval, in sorae conspieuous place at such 
dépôt; and it ahall be unlawful for any such person or corporation to make 
any rebate or réduction from such tarijEE in favor of any person, locality, or 
corporation which shall not be made in favor of ail other persons, localities, 
or corporations,' by a change in such published rates, except as may be allowed 
by the commission; and when any change is contemplated to be made in the 
schedule of passenger or freight rates of any railroad by the commission, said 
commission shall give the porsoa or corporation operating or managing said 
railroad notice in writiug, at least ten days before such change, of the time 
and place at which such change will be considered." 

It is very clear that this act, if enforced by the commission, will 
deprive complainant of the right to adopt by its duly-appointed olfi- 
cers and establish such a tarilï of charges for the transportation of 
persons and property as it may think proper, and the same to alter 
and change at pleasure, which right is eonferred upon the Chicago, 
St. Louis & New Orléans Eailroad Company by its charter, and to 
which the complainant is entitled under the lease executed by said 
Company to the complainant, and which bas been approved by the 
législature. This right and power was granted by the state in the 
charter, which was accepted by the Chicago, St. Louis & New Orléans 
Railroad Company without any conditions, restrictions, or limitations 
upon its enjoyment and exercise, and without any réservation upon 
the part of the législature to thereafter impose them. But there 
was a condition imposed in the charter of a différent character, and 
that was that the corporation should pay to the state an indebted- 
ness due to it from the Mississippi Central Eailroad Company, and for 
which the corporation was in no way liable, amounting to the sum 
of $158,978.82, which has been paid. Taking the purpose of those 
contributing to the establishment of this great commercial highway, 
and the considération so paid, I can corne to no other conclusion 
than that this charter, with this right and power so given and ac- 
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cepted, constituted a contract between the state of Mississippi and 
the corporation wbich is protected and is inviolate und^r the tenth 
section .of article 1 of the constitution of the United States, the great 
sheet-anchor of the rights of corporations as well as individuals, and 
this conclusion is strengthend by the fact that the right upon the 
part of the owners of thèse raiîroads to charge and receive a fair 
and reasonable compensation for the moriey expended by them, and 
those from whom they hâve purohased, in building aiid operating 
them, is as necessary^ as is blood to imparting life and motion to 
the human body, and without which neither can long exist. I am 
satisfled that not only the sixth section of this act, but several oth- 
ers, violâtes this contract so secured by this constitutional provision, 
and renders the whole act void so far as it relates to the exercise 
of any power or control by the commission created by it over the 
Chicago, St. Louis & New Orléans Railroad, so possessed and operated 
by complainant. 

With this conclusion thus reached-I might dismiss the subject 
without further comment, but it has been pressed with great force on 
the one side. and with equal earnestness and ability resisted on the 
other, that this act of the législature is in confliet with and violâtes 
the eighth section of the first article of the constitution' of the United 
States, because in purpose and effect it is an attempted régulation of 
commerce among the states, — a power which is vested exclusively by 
this provision of the fédéral constitution in the congress of the United 
States. This is a grave and important question, in which ail eon- 
cerned are deeply interested. As already stated, the right to demand 
and receive compensation for the expense incurred in building, equip- 
ping, and operating this wonderful and immense mode of transporta- 
tion of persons and property from one place, state, and eountry to 
another, is an absolute necessity. It is difEcult to perçoive how the 
power to ûx and regulate the charges for such transportation can be 
considered in any other light than that of a power to regulate com- 
merce, and when the railroad upon which the transportation is made 
passes through more states than one, or from one state into another, 
it does constitute commerce among the states. and the states hâve 
not the power to regulate. 

As already stated, the Chicago, St. Louis & New Orléans Eailroad 
was designed to be and was chartered by the législatures of Louisiana, 
Mississippi, Tennessee, and Kentucky, though ail acting separately, 
it is true, but with one common purpose, which was to constitute one 
corporate body for the maintenance of a great commercial highway 
for the transportation from New Orléans to Cairo, and there to con- 
nect with ail the commercial highways Connecting at that point. It 
is not, therefore, a mère local highway, although, as an incident, 
freight and passengers were intended to be and are transported from 
one place to another in the same state, as is done by means of ves- 
sels, on navigable strearas passing by or through more states tban 
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one, in respect to which the suprême court of the United States bas 
decided, in the case where the transportation was of a person from 
New Orléans to Hermitage, in the state of Louisiana, that it -was a 
commerce within the exclusive central of congress, and for the reason 
that the vessel was engaged in the transportation of passengers on 
the Miseissippi river between New Orléans, in Louisiana, and Vicks- 
hurg, in this state, and that an act of the législature of Louisana, at- 
tempting to control the carrying of passengers on steam-boats in that 
state, was a violation of the provisions of the constitution of the 
United States conferring upon congress the power to regulate com- 
merce among the states. See HaU V. De Cwir, 95 U. S. é85. In the 
case of Ex parte Boyer, 109 U. S. 629, S. G. 3 Sup. Ct. Rep. 434, 
the same court decided that a canal, constructed wholly in one state 
and by that state, but forming part of a Une of transportation pass- 
ing through more states than one, or from one state into another, is 
within the admiralty jurisdietion, and it would follow that interstate 
commerce conducted on it is under the exclusive control of congress. 

It is argued upon the part of défendants that there is a distinction 
between water or a natural highway and an artificial one; but the 
canal is an artificial way, and it is di£B.cult to find a reason for a dis- 
tinction between the water on which the canal-boat or other vessel 
floats and the iron rails over which the cars pass in transporting the 
same character of persons and property. 

I do not suppose it can be seriously questioned that the original 
act as passed by the législature violated the provisions of the fédéral 
constitution under considération, and the législature seems to hâve 
recognized that fact, and therefore, in the effort to avoid the resuit, 
passed a supplemental act confining its opérations to persons and 
property transported from one place to another within the state, and 
to persons and freight transported from a place without the state to 
a place within the state, and from a place within the state to a place 
without the state. 

The cases of Mimn v. Illinois, 94 U. S. 113; Chicago, B. é Q. R. 
Co. V. lowa, Id. 155; and Pcik v. Chicago é N. W. R. Co. Id. 164, 
are relied upon to sustain the validity of the act as it now stands. 
The j&rst-named case was in relation to a warehouse situated wholly 
in Illinois, and does not, in my opinion, apply to the question under 
considération. In the second case, the railroad ahout which the 
controversy arose was wholly within the state of lowa. The last 
case, at first view, would seem to sustain the position assumed by 
counsel. But it cannot fairly be supposed that the court intended 
to déclare that interstate commerce might be regulated by the states 
until congress chose to regulate it, for the same court bas often 
said that inaction by congress in this respect is no warrant for state 
interférence. The opinion is not as intelligible as perhaps it might 
hâve been made by a fuller statement of the facts. It was a pecu- 
liar case. A corporation of Illinois was, by the consent of that state. 
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merged inlo a corporation of the state of Wisconsin, and in express 
terms was thereafter to be governed by the laws of Wisconsin, withiu 
that state, and the constitution of Wisconsin authorized the législation 
complained of, and the corporation had become a domestie corpora- 
tion of Wisconsin, although its line of road extended into the state of 
Illinois. The court said that Wisconsin could certainly regulate its 
fares, and that such régulation affected people outside the state ouly 
incidentally. In any event we hâve not such a case before us in the 
striking partieulars presented, to-wit, a case where one state had the 
power'to regulate rates on a road extending beyond its limits. It will 
be observed that the court throughout treats the corporation as a do- 
mestie corporation under the power of Wisconsin throughout its line 
of road. The language of the court is : "Thus Wisconsin is permitted 
to legislate for the Consolidated company in that state precisely the 
same as it would of its own original companies if no consolidation 
had taken place." It is sufficient to say, without expressing an opin- 
ion how farthis peculiar condition of the corporation ought tomodify 
the rule as to commercial power, that there is no such case presented 
hère, and that the question before the court in this case is an open 
one, so far as it relates to this court. 

The question, however, has been passed upon by Judge McCraey, 
of the United States circuit court of lowa, in the case of Kaiser v. Il- 
linois Cent, R. Go. 18 Fbd. Bep. 151, in whicb that distinguished judge 
held that a statute of lowa iixing the maximum rate to be charged 
by railroad companies for carrying freight within the state is invalid 
in so far as, by its terms, it applies to through shipments, from points 
within the state to points without the state, because it is a régulation 
of commerce beyond the state, and, if upheld, would enable the state 
to discriminate against other states. 

It will be observed that the constitutions of Illinois, lowa, and Wis- 
consin, in which the cases relied upon by défendants' counsel arose, 
reserved the right to the législatures, respectively, to fix maximum or 
regulate the rates ot charges for transportation within the respective 
states, which is a right not reserved by the constitution of this state. 
The rule held by Judge McCbary is the same recently announced 
by Judges Baxtek, Key, and Hammond, in the case recently decided at 
Nashville, Tennessee. Louisville é N. K. Co. v. Railroad Gom'rs of 
Tenu. 19 Fed. Eep. 679. Other décisions by eminent circuit judges, 
going to sustain the same position, might be referred to, but being 
satisiied that the rule stated is the law, I adopt it, and, applying it to 
the act of the législature complained of in the bill, hold it to be in 
conflict with the constitution of the United States, and void. This 
being so, other questions raised in the bill need not be considered, as 
it would extend this opinion to too great a length, 

The resuit is that the motion of the complainant must be sustained, 
and a writ of injunction awarded, as prayed for in the bill. 
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JoKES and others v\ 8team Stone Cutter Co. 

(Circuit Court, D. Vermont. May 29, 1S84.) 

Ybndob ahd Vbndee— Notice of Incumbrancb— Impbovbmbnts— Rev. Lawb 
Vt. f 126. 

One ■Vfho takes a deed for an incumberod pièce of property, knowinç it to be 
BO, in the faith that his grantor will relieve it of tiie incumbrance, does so at 
his péril, and he cannot, by the laws of Vermont, recover ot liis éjecter com- 
pensation for the improvements lie has made upon it. 

At Law. 

William Batchelder, for plaintiffs. 

Aldace F. Walker, for défendant. 

Whbelbe, J. This is a déclaration for betterments, filed accord- 
ing to the statutes of the state, after judgment in ejectment, in favor 
of this défendant, against the plaintiffs at the last term. Eev, Laws, 
Vt. § 1261. The issue has been heard by the court, upon the waiver 
of a jury, and involves the right to maintain the déclaration which is 
the chief matter in controversy. The right to maintain the action 
dépends whoUy upon the statutes of the state. Griswold v. Bragg, 
18 Blatchf. 202. Thèse statutes give the right to the défendant in 
ejectment, against -whom a recovery has been had, to recover of the 
plaintiff the value of improvements made by the défendant, or those 
nnder vehom he elaims, upon the land, if he has or they hâve pur- 
chased the lands, "supposing the title to be good in fee." Eev. Laws 
Vt. § 1260. Thèse plaintiffs purchased the lands of the Windsor 
Maniifacturing Company. They were subject to a lien in the nature 
of an attachment, held by this court to be valid, and upon which 
the recovery in ejectment has b«en had. Steam Stone Cutter Co. 
V. Sears, 20 Blatchf. 23; S. C. 9 Fed. Eep. 8; Steam Stone Cutter 
Go. V. Jones, 13 Fed. Eep. 567. Thèse plaintiffs knew, at the time 
of their purchase, of this attachment. It was mentioned as an in- 
cumbrance, and covenanted against, in their deed. They testify that 
they supposed the Windsor Manufaeturing Company would make the 
title good, and do net testify that they supposed the attachment was 
invalid. It seems quite clear upon the évidence that they relied 
upon the covenant of their grantor, and the ability of the grantor 
to relieve the property from the attachment, either by defeating the 
suit in which the attachment was made, or by satisfying the judg- 
ment, if one should be recovered, rather than the title of their grantor 
as against the attachment. They purchased supposing the title to 
be subject to the attachment, instead of supposing it to be good in 
fee, as the statute requires to entitle them to maintain this claim. 
They do not lose the land by the failure of a title which they sup- 
posed to be good, but by the failure of the Windsor Manufaeturing 
Company to keep good a title which they knew was liable to tum 
eut to be bad. This is a rule of property to be governed by the 
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laws of the state, but the décisions of the courts of the state most 
favorable to, and most relied upon to support, the claims qî thèse 
plaintiffs, only give countenance to recoveries for betterments made 
under a title supposed to be good in itself . Brown v. Storm, 4 Vt. 
37; Whitney v, Richardson, 31 Vt. 300. The faith which thèse stat- 
utes vindicate must rest upon the title, and its inhérent strength to 
withstand attaok, and not upon covenants or other undertakings to 
maintain. The result is there must be judgment for this défendant 
upon this déclaration. Thèse plaintiffs will hâve left to them, ap- 
parently, ail the remédies which they supposed they had against the 
Windsor Manufacturing Company. If those remédies fail of substau- 
tial resuit for want of pecuniary responsibility of that company, thèse 
plaintiffs, and not thèse défendants, trusted to that responsibility in 
this respect, and it is more just that they should stand the loss. 
Judgment for défendant on déclaration for betterments, with costs. 

See Griswoîd v. Bragg, 6 Fed. Bep. 342. 



Geobgb v. Steam Stonb Cutteb Co. 

(Circuit Court, D. Vermont. May 29, 1884.) 

Vbndob and Vbiîdke — Right to Kecovee for Impkovements — Ejkctmknt — 
Notice of Incumbrancb. 
Jones y. Steam Stone Cutter Go., ante, 477, distinguished. 

At Law. 

William Batchelder, for plaintiff. 

Aldace F. Walker, for défendant. 

Whbeleb, J. This case differs from that of Jones v. Steam Stone 
Cutter Co., ante 477, in this : that this plaintiff purchased this land of 
them supposing the title to be good in fee. She made the better- 
ments in reliance upon the title itself. The attaehmeut was of the 
land without the betterments. Its force is not abated by the statute, 
or thèse proceedings. If she is within the description of the statute, 
she owns so much of the premises as her betterments hâve enhanced 
the value, and the défendant the rest, which is exactly what was at- 
tached. If not, the défendant owns the whole, according to the 
common law. The statute déclares and enforces a right arising from 
the natural equity in favor of giving the enhanced value of land to 
the one who placed it there as an owner. The manner in which the 
title fails, whether by an unknown lien or a paramount title, is not 
made any condition. The sole test of the right to the value conferred 
by the betterments is that they be made by the purchaser of a sup- 
posed title in fee. Brown v. Storm, 4 Vt. 37; Whitney v. Richard^ 
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son, 31 Vt. 300. The plaintifE falls within the description, and is 
entitled to judginent in her f avor upon this déclaration. The hetter- 
ments are found to enhance the value of the land to the amount of 
|1,300. Final judgment in the action of ejectment has not yet been 
entered, but "withheld to préserve the right of the plaintiff there to 
bave the value of the land ascertained by commissioners according to 
further provision of the statute. Section 1269 et seq. Final judg- 
ment will now be entered for the seizin and possession of the prem- 
ises, with six dollars damages, and costs, and judgment for the 
plaintiff on the déclaration for betterments for $1,300, value of betr 
terments. 
Executions stayed according to section 1266, Eev. Laws Yt. 



Amsden V. Steam SroNE Cutter Co. 

{Circuit Court, D. Vermont. May 29, 1884.) 

Vbndob and Vendbb — Right to Rkcovbr for IMpkovbmbhts — Ejectmknt — 
Notice ok Incumbrakcb. 
George v. iSteam atone Cutter Go., ante, 478, distinguished. 

At Law. 

William Batchelder, for plaintiff. 

Aldace F. Walker, for défendant. 

Wheeler, J. This case differs from that of George v. Steam Stone 
Cutter Co., ante, 478, in this : George E. Chase purchased the land 
of Jones, Lamson & Co., supposing the title to be good in fee, made 
betterments upon it, and conveyed the property to this plaintiff, who 
knewof the attachment. The statute expressly covers this différence 
by providing for a reeovery by a défendant in ejectment for better- 
ments made by those under whom he claims, if they purchased the 
lands supposing the title tobe good in fee and made the betterments. 
Eev. Laws Vt. § 1260. The increase in value in conséquence of 
such betterments is found to be $2,000. Final judgment for seizin 
and possession of the premises, with $30 damages, is now to be en- 
tered in the action of ejectment; and judgment for the plaintiff on 
the déclarations for betterments for $2,000, value of betterments. 

Execution stayed according to section 1266, Eev. Laws Vt. 
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Pbobu Suoab Eefiktebt v. Susquehanna Mut. Fieb Ins. Co.' 

{Circuit Court, B. D. Pennsylvania. February 6, 1884.) 

1. FiRB iKsmtAKCB — Waitkb op Express Provisions in Polict— Custom. 

Waiverof an express provision in a policyof fireinsnrance cannot be proved 
by paroi testimony showing that tlie gênerai custom among insurance compa- 
nies and brokers is otherwise than as stated in the provision, when there is an- 
otber clause in the policy providing that there shalî be no waiver, except by the 
authority of the company expressed in writing. 

2. Samb— Paeol Evidence. 

But such a waiver can be proved hy paroi testimony showing the course of 
business of the company which issued tiîe policy in its dealings with the brolcer 
wiio procured the policy. 

3. Samb— Païmbnt of Premiums — Agency. 

A policy of insurance on the plalntiH's factory provided that the company 
should not be liable "until the cash premium be actuallypaid to the company, 
or an agent of the company ; " that any broker, or other person than the as- 
sured who had procured the policy, should be "deemed the agent of the as- 
sured, and not of the company;" that no person should be considered the 
agent of the company, unless lie held the commission of the company ; that 
there should be no waiver by the company of any term in the policy, except by 
express authority in writing. The insured, owning a large factory, placed 
their insurance in the hands of H. & Co. , insurance brokers in New York : H. 
& Co. applied to B. & Co., insurance brokers in Jersey City, who obtained the 
policy and delivered it to H. & Oo. B. & Co. had preriously placed a few risks 
with the défendant, but was not, in fact, their agent. H. & Co. sent the pre- 
mium to B. & Co., who kept it for several days, and until the property insured 
was burnt, when they sent it to the défendant, who ref used to acccpt it. Held, 
that B. & Co. were not the agents of tlie company to receive payment of this 
premium for the company, and that the plaintiiï could not recover. 

Sur Motion to take off Compulsory Nonsuit. 

This was an action of assumpsit on a policy of insurance for $1,500, 
daied August 25, 1881. At the trial, before Butler, J., November 
13, 1883, the plaintiffs offered in évidence the policy, proved the total 
destruction of the property insured on Oetober 27, 1881, and their 
compliance with ail the requirements of the policy as to furnishing 
proofs of loss, etc.- The policy contained the following clauses : 

"(1) This company shall not be liable by virtue of this policy, or any re- 
newal thereof, until the cash premium be actually paid to the company, or to 
an agent of the company. 

" (2) If any broker, or other person than the assured, hâve procured this 
policy, or any renewal thereof, or any indoraement thereon, be shall be deemed 
to be the agent of the assured, and not of tliis company, in any transaction 
relating to the insurance. 

" (3) Oniy such persons as shall hold the commission of this company shall 
be considered as its agents in any transactions relating to the insurance, or 
any renewal thereof, or the payment of premium to the company. Any other 
person shall be deemed to m the agent of the assured, and payment of the 
premium to such person shall be at the sole risk of the assured. " 

" (6) The use of gênerai terms, nor any thing less than a distinct agreement, 
clearly expressed and indorsed by this company on this policy, shall be con- 
strued to be a waiver of any printed or written term, condition, or restriction 

1 Reported by Albert B. Gallbert, Ksq., of tbe PUladelpUa bar. 
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thereof, nor ean aiiy such printed or written term, condition, or restriction 
be waived by any agent of this company, either before or af ter a loss, without 
spécial authority in writing from the company. " 

It appeared from the testimony that the insurance was negotiated 
by Hamlin & Go., of New York, through W. W. Buckley & Go., in- 
surance brokers of Jersey Citj'. The policy was received by Buckley 
& Co. from the home office of the défendant company in the early 
part of September, 1881, and immediately sent to Hamlin & Co., who 
forwarded it at once to the plaintiff. The premium was received by 
Hamlin & Co. on Oetober 1 or 2, 1881, from the plaintifï, and sent 
to Buckley & Co. on Oetober 21, 1881, who sent a eheck for it to the 
défendant on Oetober 29, 1881. Meantime, on Oetober 2Î, 1881, 
the property insured had been totally destroyed by fire. The défend- 
ant thereupon refused to accept the premium, and returned the check 
to Buckley & Co. 

At the trial, after proving the facts as stated, the plaintifif offered 
to show by a member of the firm of Buckley & Co. the course of bus- 
iness between the witness' firm and the défendant, with a view of 
proving authority on the part of the witness' firm to accept payment 
of the premium for the défendant. This offer was admitted, and the 
witness testified in substance that, before this transaction took place, 
his firm had obtained many policies from the Susquehanna Fire In- 
surance Company, sent the applications, and the company returned 
the policies to them; and they had a eommon form of policy. He 
coUected the premiums and forwarded them to the company, some- 
times a day and sometimes a week or more after receiving them. The 
company never objected to their delivering policies without receiving 
premiums, and they never wrote to dun him for net sending delayed 
premiums. Plaintiffs then offered to show by the witness, as an ex- 
pert in the insurance business, that it is the custom in that business, 
when carried on through brokers, to issue policies without requiring 
prepayment of the premium, and allowing the broker to remit in 
payment at stated or convenient intervais. Upon objection, the court 
refused the offer. The plaintiffs then closed, and the défendant moved 
for a nonsuit, whichi was granted, with leave to move to take it off. 

Walter George Smith and Francis Eawle, for the motio^. 

Where the policy is delivered without requiring payment of the 
premium the presumption is that a crédit is intended; and the rule 
is well settled where a crédit is intended that the policy is valid, 
though the premium was not paid at the time the policy was deliv- 
ered. Miller v. Ins. Co. 12 Wall. 303; Behler v. Ins. Co. 68 Ind. 
347 ; Boehen v, Ins. Co. 35 N. Y. 134; Eagan v. Ins. Co. 10 W. Va. 
583. A waiver of the payment of premium may be inferred from 
any circumstances fairly showing that the insurers did not intend to 
insist upon the prepayment of the premium as a condition précè- 
dent. Equitable Ins. Co. v. McCrea, 8 Lea, 541 ; Heaton v. Manhattan 
Ins. Co. 7 E. I. 602; Hanley v. Life Assn, 4 Mo. App. 353; Goit v. 
v.20,no.8— 31 
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N. P. Ins. Co. 25 Barb. 189; Bodine v. Ins. Co. 51 N. Y. 117; May, 
lias. § 340. A condition may be waived by paroi, although there is a 
clause in the policy saying that no condition can be waived exoept in 
■writing. Carson v. Ins. Go. 43 N. J. Law, 300; S. G. 39 Amer. Rep. 
584; Ins.Co. v. Norton, 96 0. S. 234; Thompson v. Ins. Co. 104 U. S. 
252 ; Phœnixins. Co. v. Doster, 106 U. S. 35; S. G. 1 Sup. Ct. Eep. 18. 
There was sufficient évidence of waiver to give the case to the jury. 
CovTsin V. Penn. Ins. Go. 46 Pa. St. 323 ; Patterson v. Ins. Go. 22 
Pittsb. L. J. 205. The learned judge should hâve admitted plaintiff's 
offer to sho\T thatit was a gênerai custom among insurance compa- 
nies and brokers to issue policies without requring payment of pre- 
mium, even wLen there is a clause of limitation similar to the one in 
thiscase. Helme v. Phila. Life Ins. Co. 61 Pa. St. 107; Girard v. 
Mutual Life Ins. Go. 86 Pa. St. 236; Baxter v. Massasoit Ins. Co. IS 
Allen, 320; Pino v, Merchants' Ins. Co. 19 La. Ann. 214; Union 
Cent. Ins. Co. t. Pottker, 33 Ohio St. 459. 

Fleming de McGarrell, contra. 

Tbis case is settled by Pottsmlle M. I. Co. v. Min. Sp. Imp. Co. 
100 Pa. St. 137. 

By The Coubt. The motion is refused. 



Davbt v. Mina. Life Ins. Co. 
[(Mrcuit Oourt, JD. New Jersey. January, 1884.) 

1. LiFK InsTIBANCE — TjNTRtrB AnSWKR — UsB OB' InTOXICATING LlQUOIlS. 

An untrue answer to a question in the application regarding the use of In- 
toxlcating liquora will avoid the policy, where the application is part of the 
contract. 

2. Bamb— Impairment of Heai^th— Use of Stimulants— Physician's Obktipi- 

CATB. 

The policy provides that if the insured should become so far Intemperate as 
to impair his health, it should be void. The attending physiciau certified that 
he was in the habit of using stimulants and tobacco, and probably they im- 
paired his health. Hdd, that while the certiflcate must not be taken as évi- 
dence of Che truth of the fact stated, it is a suggestion entitled to weight in 
considering the justiflcation of résistance by the company. 

3. Same— Bkeaoh of Warkaktv. 

A substantially untrue ansvrer, where the application is part of the policy, is 
a breach of warranty which avoids the policy. It is of no conséquence whether 
the question be material or not. 

4. BaMB — ISTBMPBRANCK — DEURIUM TrBMBNS. 

The Condition that if the insured shpuld become so far intemperate as to im- 
pair his health, the policy wonld be void, is a condition subséquent whose 
breach involves a f orfeiture. Delirium tremens from intempérance would 
amount to a forfeiture. 

5. Same — Impairmbnt of Health. 

Impairment of health is to be taken in its ordinary sensé, and need not be 
permanent. Habituai intempérance is not necessary, so long as his health ia 
impaired. 
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«. BaMB— DEATH CaUSED WhOLLT OB PaRTLT PEOM iNTOXICATINa LIQ0ORS. 

If death resulted wholly or partly from the use of intoxicating liquors, the 
policy is void. 

At Law. 

John Linn, for plaintiff. 

Tkeron G. Strong, for défendant ; A. Q. Keashey, of counsel. 

McZenkan, J., (charging jury.) On the sisteenth of July, 1878, 
William A. Davey entered into a contract with the ^tna Life Insur- 
ance Company, of Hartford, Connecticut, whereby, in considération 
of the annual payment of $233.60, to be paid on or before the six- 
teenth day of July in each year during his life, the iEtna Life Insur- 
ance Company stipulated to pay to Ada Davey, within 90 days after 
notice of the death of William A. Davey, the sumof $10,000. The first 
premium of $233 was accordingly paid it, on or before the exécution 
of the policy; the three subséquent premiums were paid at the time 
when they severally became due. On the sixth of August, 1881, Will- 
iam A. Davey died, and on the sixteenth of August what are called 
proofs of death, dated on the thirteenth of August, 1881, were de- 
livered to the ^Etna Life Insurance Company. Thereupon the plaintiff 
in this case, and beneficiary under this policy, claimed that the In- 
surance Company was bound to pay her the amouiit stated in the 
policy, the sum of $10,000, with interest after 90 days from the day 
of service of notice of Mr. Davey's death, — about the sixteenth of 
November. Thèse facts were proved by the plaintiff, and, indeed, 
there is no contest between the parties as to the proof thereof ; and 
therefore, apparently, the plaintiiï is entitled to reeover the amount of 
this policy unless some sufficient reason is shown by the défendant 
why it should not be required to pay that amount. The right of the 
plaintiff to the amount, and the liability or obligation of the défendant 
to pay the amount stated in the policy, are dépendent upon certain 
clauses and stipulations and conditions of this policy, the breach or 
violation of which are alleged by the défendant as the reason why it 
is not liable to pay tbe same. Aecompanying the policy, and as 
part of it, is what is called an application, which contains answers 
to numerous questions and statements of facts, which the parties 
bave agreed and stipulated shall be regarded as part of the contract, 
and to the absolute truthof which the insured bound himself. So 
that every statement of fact contained in this application the insured 
made himself responsible for the absolute truth of, no matter whether 
thero was any inadvertent or unintentional mistake. 

It is alleged in the first place by the défendant that an answer of 
William A. Davey to a question found in this application was untrue, 
and therefore, by the express terms of the contract, it was absolved 
from any liability to pay anything on this policy. That question ia 
as follows: "Has the party ever been addieted to the excessive or in- 
temperate use of any alcoholic stimulants or opium, or does he use 
any of them often or daily ?" The answer to that is "No," which im- 
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parted the information that he has never been addicted to the excess- 
ive use of any alcoholic liquor or opium, and that he did not then, at 
the time of the answering of this question, habitually use any of them 
often or daily. You will observe, gentlemen of the jury, that this re- 
lates to the condition of things existing at the time of the exécution or 
Bigning of this application, July 16, 1878. It relates to the habits 
and course of life of William A. Davey at that time. He is bound by 
hia contraot to make a truthful answer to that question, and if it is 
in any sensé untrue, the contract between him and the Insurance oom- 
pany was void, and cannot be the basia of any claim for the amount 
stated in the policy. You will consider the évidence which has been 
produced hère by the défendant to support the allégation made that 
the answer is untrue. I do not intend to advert to it in détail, or 
raorethan in the most gênerai way, but simply to say to you that you 
must be satisfied, from the évidence produced by the défendant before 
/ou, (because the burden is upon the défendant,) that at the time when 
';his question was answered by Mr. Davey be either had been ad- 
iicted tp the excessive or intemperate use of alcoholic stimulants or 
opium, or that he was at that time in the habit of the fréquent or daily 
use of it. If you are so satisfied, why then the answer was untrue, 
the contract void, and the plaintifï is not entitled to recover the 
amount of this policy. 

The second ground of the défense is that this policy, on its face, is 
made subject to a number of conditions. They are recited in détail 
in the third clause of the policy. Among them is the condition that 
if he (William A. Davey) shall become so far intemperate as to im- 
pair bis health, or induce delirium treniens, the eompany shall be ab- 
solved from any liability to pay the amount agreed tobe paid by this 
policy of insurance. This, you will observe, gentlemen, relates to the 
habits and course of life of the insured after the delivery of this pol- 
icy. In effect he agrées that he will pursue a temperate course of 
life, or at least will not indulge so far in the use of alcoholic liquor 
as to impair his health or induce delirium tremens, and in case he 
does, why the contract between him and the eompany is void. And 
this, gentlemen, you will perhaps regard as the-most serious inquiry 
imposed upon you under the testimony in this case. In the first 
place it is incumbent upon the beneficiary under this policy of insur- 
ance, Mrs. Davey, to give notice of the death of her husband; to in- 
form the eompany of the cause of his death ; to supply it with a cer- 
tificate of a physieian having knowledge of the cause of the death, so 
that the eompany may hâve full information touehing not only the 
fact but the oircumstances of the death of the insured, that they may 
make such inquiry as might be deemed proper by them under thecir- 
cumstances to ascertain the truth of the facts surroùnding the death 
of the insured. 

Now, in this case, that duty was complied with by the plaintiff, 
and in due time a physician's certificate of the death of William A. 
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Davey was furnished to the company. The physician who gave that 
certiâeate was William A. Eae, who was stated in the certificate to 
hâve been a regular physician by profession, and that as sueh physi- 
cian he attended William A. Davey in his last illness, and was called 
to attend him on or about the fourth of August, and continued to at- 
tend him until about the time of his death, wbich occurred on the 
sixth of August, 1881. This, gentlemen, was not only a regular' phy- 
sician, but he stood in very close relations to the insured. He was 
his attending physician. Presumably he had knowledge of the cause 
of his death. He certainly was familiar with the circumstance of 
his death. Now, in this certificate he is asked to say wliat occasioned 
the last illness of the insured; or, to give the question in its exact 
words, "Was his last illness occasioned, or had his gênerai health 
been impaired, by any pernicious habits ?" The answer to that ques- 
tion is: "He was in the habit of using stimulants and a great deal of 
tobacco; probably they impaired his health." Now there is at least 
a suggestive in fe renée that the habit and useof stimulants had some- 
thing to do with the cause of this man's death. Although, as you 
hâve heard through the progress of this trial, this certificate is not to 
be taken as évidence of the truth of the fact stated hère, it is proper 
to be taken into considération by this company, to whom it must be 
furnished for their considération in ascertaining the truth touching 
the circumstaneea of the death of the insured; and hère is a sugges- 
tion which is certainly entitled to weight, in so far as it may afford a 
full and complète justification of the course this company has taken 
in making inquiry as to the cause of death, and in insisting that its 
liability, in view of the information gathered, shall be determined by 
the proper tribunal. We say, therefore, that there is no ground 
whatever for any reflection upon the course taken by this company 
in resisting the demand of the plaintif! for the amount of this poliey, 
but it has properly come hère before a jury of the country to submit 
to it such évidence as it has been able to gather, in view of the inti- 
mation given by the family physician of the deceased, — to submit to 
a jury such information as it coald gather touching the eircumstances 
of the death of this man, in order that an impartial jury may be able 
to décide betwen thèse parties whether the insured has committed a 
violation of the contract which he stipulated to observe and keep. 
And in this connection you bave the testimony of Dr. Eae in the 
court before you, in wbich he substantially reaffirms what he said 
in the certificate. Although he says that he was not certain, and 
could not be as to the cause of this man's death, yet in view of the 
doubt, because there was no autopsy, no post mortem examination, 
yet he stated he entertained the impressions which are stated in the 
certificate of death which he furnished to the company. And you 
hâve testimony produced hère by witnesses called on behalf of the 
company to testify as to the habits and course of life of Mr. Davey, 
principally at Alexandria bay, during a number of years that he was 
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in the habit of visiting there. You hâve also the testimony of pliysi- 
cians who were présent at his death, one of them, (who was not fuU- 
fledged at the time, but graduated afterwards,) Dr. Bruce, who detailed 
to you what he saw in the last illness of Mr. Davey. He was présent 
in the room and waited upon him, and you hâve his opinion as the 
cause of his death. You also hâve the opinion of Dr. Watson, who 
seenas to be a very candid and fair and intelligent physician. He 
détails to you fully the symptoms he observed in the case of this 
man, and what oecurred in the course of the visits he made to him 
in the last days of his life, and you hâve his opinion also as to the 
cause of his death. You bave also the testimony of a number of wit- 
nesses, covering a period of about seven or eight years, who were 
with Mr. Davey in his visits at Alexandria bay, and who told you what 
they saw of his habits in the latter part of his life. Now, ail this 
is produced by the défendant to satisfy you that Mr. Davey committed 
a breach of the condition referred to in the third clause of this policy, 
and a violation of which he stipulated should be attended by a for- 
feiture of this contract. On the other hand, you hâve rebuttal testi- 
mony produced by the plaintiff as to the habits and course of life and 
condition of health of Mr. Davey for a period of seven, eight, ten, or 
fifteen years before his death. That is furnished by the family rela- 
tions of Mr. Davey, and by those who were accustomed to see him 
frequently, and who say they are familiar with his habits of life. 
AU this must be takon into considération by you, gentlemen of the 
jury, and from it ail you must deduce your conscientious conclusions 
as to the fact which is established. Does it satisfy you, taking it al- 
together, that Mr. Davey, after the date of this policy, had become si) 
far intemperate as to impair his health, and indulge in the use of al- 
coholic liquors to such an extent as to impair his health or induce 
delirium tremens? If it does so satisfy you, the défendant has made 
eut his case; if it fails to convince you, why the plaintiff is entitled 
to recover the amount of this policy. 

Now, gentlemen, it remains only to explain to you the meaning of 
this condition in the policy of insuranee, and that I can do by simply 
reading what I hâve written hère in answer to the prayer of instruc- 
tions presented by counsel: 

"(1) By the tenus of the policy in this case, the application therein men- 
tioned is made part of it ; the answers in the application are warranties, and 
if any answer is untrue the warrauty is brolïeii and the policy is void. " 

I substantially affirm that point in what I hâve already stated. 

" (2) The agreemeiit of the parties that the statements in the application 
are true, and tlieir f alsity in any respect should avoid the policy, removes the 
question of their materiality from the considération of the court and jury, or 
either of them." 

I snbstantially affirm that. 

"(3) If the jury believe that the answer to question Xo. 6 in the appli- 
cation for insuranee, as to whether the party had ever been addicted to the 



DAVBÏ V. MlSk LU'B INS. 00. 487 

excessive or intemperate use of any alcoholic stimulant or opium, or whether 
he uses any of them often or daily, was false or untrue, the policy issued upon 
the application is void, and their verdict must be for the défendant." 

That is afiQrmed. 

"(4) The condition of the policy to the effect that if William A. Davey shall 
become so far intemperate as to impair his health, or induce delirium tremens. 
etc., is a condition subséquent, and thebreach of it renders the policy null and 
void, as provided in the eighth section thereof," 

That is afSrmed. 

"(5) If the jury find that the insured became so far intemperate as to im- 
pair his health, the policy became null and void except as provided in the 
eighth section." 

That is affirmed. 

" (6) If the jury find that the insured became so far intemperate as to in- 
duce delirium tremens, the policy became nuU and void, subject to the eighth 
section thereof. " 

That is also affirmed. 

"(7) The words 'impair his health' are to be taken in their ordinary 
meaning, and mean simply impair his health." 

That is also affirmed. 

" (8) The impairment of health referred to need not be a permanent im- 
pairment of health in order to avoid the policy." 

The impairment of health contemplated by this condition of the 
poliey is not necessarily permanent or irrémédiable, nor is it the 
temporary indisposition or disturbance usually resulting from a 
drunken debauch, but it is the development of disease, or the im- 
pairment of constitutional vigor, by the use of intoxicating beverages 
in suoh a degree and for such a time as is ordinarily understood to 
constitute intempérance. 

" (9) The expression in the poliey, < became so far intemperate as to impair 
his health,' doesnot mean habituai intempérance; but an act of intempérance 
producing impairment of health is within the condition of the policy, and 
renders the policy null and void except as therein provided." 

This instruction is refused. The words of the condition are to be 
expounded according to the common and popular acceptation of their 
meaning. In this sensé of them a single excessive indulgence in ac- 
coholic liquors is not intemperate, but there must be such frequency 
in their use, continued for a longer or shorter period, as indicates as 
injurious addiction to such indulgence. 

"(10) If the jury find that the illness of William A. Davey at Alexandria 
bay in the summer of 1881, which resulted in his death, was occasioned by 
the use of alcoholic liquors, the policy was null and void except as therein pro- 
vided in the eighth section. 

"(11) If the jury find that the illness of WiUiara A. Davey at Alexandria 
bay, in the summer of 1881, which resulted in his death, was not occasioned 
wholly by the use of alcoholic liquors, but that the use of the same contributed 
to said illness, his health was impaired by said liquors, and the policy is null 
and void, except as provided in the eighth section. " 



188 FEDEBAL BEPORTEB. 

Thèse points are answered together. If the jury find that the ill- 
ness of William A. Davey at Alexandria bay in the summer of 1881, 
which resulted in his death, was caused, either whoUy or partially, 
by the intemperate use of alooholie liquors, as explained in answer to 
the ninth prayer of the défendant, the policy was thereby avoided, ex- 
cept as therein provided in section S. 

"(12) If the jury flnd that the said WiUiam A. Davey drank alcoholic liquors 
at Alexandria bay to the extent testifled to by the witnesses for the défense, 
and the effect of the same was to impair his health in any degree, the policy 
is void, except as provided in the eighth section." 

The jury must consider the testimony on both aides touching the 
habits, course of life, and condition of W. A. Davey at Alexandria 
bay, and if they are satisfied that they beeame so far intemperate, as 
before explained, and that he there indulged bis injurions taste as to 
impair his health in any degree, the policy is void, except as provided 
in the eighth section. 

Now, gentlemen, there are two questions for your considération 
hère, — two branches of inquiry to which you must dévote yourself to 
décide this case for the plaintiff or défendant. In the first place, was 
the question which I hâve read to you, No. 6, truthfuUy or untruth- 
fully answered at the time the application was made out for this In- 
surance? If the évidence satisfies you that before that time Mr. 
Davey was addicted, or had been addicted, to the excessive or intem- 
perate use of any alcoholic stimulants or opium, or he was at the 
time in the habit of nsing any of thèse often or daily, — if the évidence 
satisiies your conscience that the answer, his déniai of his addiction 
to such habit, or such daily or fréquent use of alcoholic liquor or 
opium, is untrue, why it is your duty to find against the plaintiff. If 
you are not satisfied, however, then, so far as that ground of défense 
is concerned, why the defendant's case will fall. In the next place, 
you will consider the habits and course of the life of Mr. Davey after 
the exécution and delivery of this policy of insnrance. Did he beeome 
so far intemperate as to impair his health or induce delirium tremensî 
Did he beeome intemperate in the sensé which I hâve explained to 
you in the answer to the defendant's prayer of instructions, and was 
his health impaired by such intempérance? If there is sufficient 
proof to satisfy you that this condition of the policy was broken by 
the habits and course of life of Mr. Davey after the exécution of the 
policy, and his indulgence contributed to his death, then the plaintiff 
is not entitled to recover. As you consider the proofs on both sides 
touching thèse two branches of the case, your verdict will be for the 
plaintiff or défendant. 

It is suggested by the counsel for the défendant, in his address to 
the jury, that if you are satisfied that this last condition of the policy 
was violated, the défendant is entitled to a gênerai verdict in its favor. 
While it is true, gentlemen of the jury, that this violation of the con- 
dition of the policy does not work an entire forfeiture of it, but there 
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is a provision hère for certain compensation, — the value of a paid-up 
policy for sucli amount as the premium would purchase, — yet you hâve 
no évidence before you as to the value of such policy, and although 
the plaintiff might be entitled to recover such sum, yet, under the 
state of the évidence hère, if you are satisfied that the défendant bas 
made out its défense, why you could not find anything more than 
nominal damages for the plaintiff. We do not know the value of 
such a policy. It may be worth only six cents, or it may be worth a 
thousand dollars. You are to judge of the évidence, and cannot in- 
dulge in any spéculation as to the value provided for by this policy 
in favor of the insured, if the condition of the policy bas been vio- 
lated; so that, if you are satisfied that upon that ground the défense 
bas been^made out, your verdict will be for the plaintiff for nominal 
damages. 

Mr. Stronff. With référence to the last point that your honor has 
stated, I désire simply to say, on behaif of the company, that we do not 
wish to avail ourselves of the lack of proof on that subject, and if the 
jury should find that, by reason of bis intemperate habits, the condi- 
tions of the policy bave been broken, which, however, would give the 
plaintiff a right to a paid-up policy for a certain amount, we are per- 
fectly willing to bave that amount aseertained afterwards. 

The Court. That is altogether voluntary. I suppose that, having 
brought suit, the plaintiff has sued for ail he is entitled to recover on 
this policy, and a verdict may stand in the way of that payment. 

Mr. Keashey. Such resuit may be moulded under the direction of 
the court, and the amount may be aseertained, I suppose, by référ- 
ence or consent. 

Mr. Strong. Shall I call your honor's attention to one or two points 
now, or after the jury bave retired? It is to take one or two excep- 
tions to your honor's instruction in regard to question No. 6. Your 
honor spoke of the habit of intempérance. 

The Court. I simply followed the example of your learned asso- 
ciate. He spoke of that — counsel on both sides spoke of the habit of 
daily use. 

Mr. Strong. I should like to bave an exception to that portion of 
the charge. Then, as to the point raised in regard to the doctor's cer- 
tificate, the coui't stated that the jury is not to take that as évidence. 
We désire to except to that. 

The Court. The jury bave that ; and in regard to that I said that 
while it is not to be taken as independent évidence of the facts set 
forth therein, its contents were recited by Dr. Eae in his examination 
before the jury. 

Mr. Strong. It is simply to save the point we made in the course 
of the trial, in which we thought, it being furnished and offered by 
the plaintiff, it was évidence, and we wish to save that point. 

The Court. You took the exception at that time. The évidence is 
before the jury. You objected then to my statement that it was not 
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to be taken as independent évidence of the facts set forth in it. I 
said it was not to be taken as independent évidence, but is to be taken 
in connection with the testimony of Dr. Eae. I cannot see that tliere 
is any ground for exception at ail. It is évidence in connection with 
Dr, Êae's testimony, and the jury, of course, must attachsuoh weight 
to it as they may deem proper, in view of Dr. Eae's affirmation or 
reaffirmation of the truth of that certifioate. 

Mr. Strong. Will your- honor be good enough to give us an excep- 
tion to the refusai to charge as prayed for ? 

The Court. "ïou may except to each one of the answers as you 
choose. Note them now. 

Mr. Strong. There are two or three that your honor refused to 
charge. We pray exceptions. , 

The Cowrt. They are in writing. The ôrst seven points I affirmed 
without qualification, and the rest are answered in writing. Note 
your exception. 

Mr. Strong. Then, as to the eighth, the permanent impairment of 
health. We except to that. AIso as to the ninth, which your honor 
refused to charge. We except to that, and to the charge as given 
upon that subject. We pray separate exceptions, of course, on ail 
thèse points. 

The Court. You may note the exception on each point. 

The jury then retired, and after remaining out about 25 hours 
returned a verdict for the plaintif for the fuU amount of the policy, 
with interest. 

ïhere are many interesting questions présentée! in the above case, in con- 
nection with which we may be permitted to note other cases in which like 
questions hâve been discussed. 

In the particular case the court was asked to give the following instruc- 
tion: The expression in the policy, "became so f ar intemperate as to impair 
his health," does not mean habituai intempérance; but an act of intempér- 
ance producing impairment of health is witliin the condition of the policy, 
and renders the policy null and void except as therein provided. This in- 
struction, it will be notlced, the court declined to give, declaring that the 
words of the condition were to be expounded according to the common and 
popular acceptation of their meaning; and that in this sensé of them a sin- 
gle excessive indulgence in; alcoholic liquors was not intemperate, but there 
must hâve been such frequency in their use, continued for a longer or shorter 
period, as indicated an injurions addiction to such indulgence. 

In Bennecke v. Ins. CôJ Mr. Justice Field, speaking for the suprême 
court of the United States, said: "The question was as to the habits of the 
insured. His oceasional use of intoxicating liquors did not render hlm a man 
of intemperate habits, nor would an exceptional case of excess justify the ap- 
plication of this character tç hira. An attack of delirium tremens may some- 
times folïow a single excessive indulgence. * * * When we speak of 
the habits of a person, we refer to his customary conduet, to pursue which 
he has aequired a tendency f rom fréquent renetition of the same acts. It 

? 105 XJ. S. 330. 
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would be incorrect to say that a man has a habit of anything from a single 
act. A habit of early rising, for example, could not be afflrmed of one be- 
cause he was once seen on the streets in the morning before the sun had 
risen ; nor could intemperate habits be imputed to him because his appearance 
and actions on that occasion might indicate a night of excessive indulgence. 
The court did not, therefore, err in instructing the jury that, if the habits of 
the insured, ' in the usual, ordinary, and every-day routine of his life were 
temperate,' the représentations made are not untrue, within the meaning of 
the policy, although he may hâve had an attack of delirium tremens from an 
exceptional overindulgence. It could not hâve been contemplated, from the 
language used in the policy, that it should become void for an occasional ex- 
cess by the insured, but only when such excess had, by fréquent répétitions, 
become a habit." 

In Union Mut. Life Ins. Oo.'^ the policy of Insurance was conditioned to 
be void if either of the answers to the foUowing questions was false or un- 
true: Has the party whose life is to be insured ever been intemperate? Is 
the party now of correct and temperate habits? The answer to the first 
question was in the négative, and that to the second was in the affirmative. 
The trial court told the jury that thèse questions were not whether the in- 
sured was ever drunk or whether he ever used intoxicating liquors, but 
whether he was ever intemperate; thatis, whether, at any period of his life, 
his usual and daily habits were such as to constitute and reuder him what is 
known as an intemperate man, — a man hahitually under the influence of in- 
toxicating liquor. This was held error, and the judgment was reversed. 
Mr. Justice Johnson, in deUvering the opinion of the court, said: "An oc- 
casional excess in the use of intoxicating liquor does not, it is true, constitute 
a habit or make a man intemperate, within the meaning of this policy; but 
if the habit has been formed, and is indulged in, of drinking to excess and 
becoming intoxicated, whether daily and oonttauously or periodioally, with 
sober intervais of greater or less length, the person addieted to such a habit 
cannot be said to be of temperate habits, within the meaning of tliis policy. 
In View of the fact that the évidence strongly tended to show that it was the 
habit of the insured to indulge to excess at fréquent times, and did not tend 
to show a case of daily or continuous state of intoxication, this charge was 
clearly misleading. From it the jury might well understand, and, in view 
of the whole évidence, we think may reasonably hâve understood, that Charles 
Bief was of correct and temperate' habits, although it was his habit to get 
drunk periodically and frequently, with sober intervais of longer or shorter 
duration. The habit of usmg intoxicating liquors to excess is the resuit of 
indulging a natural oracquired appetite, by continued use, until il becomes a 
customary practice. This habit may manifest itself in practice by daily or pe- 
riodical intoxication or drunkenness. Within the purview of thèse questions 
it must hâve existed at some previous time, or at the date of the application ; 
but it is not essential to its existence that it should be continuously practiced, 
or that the insured should be daily and hahitually under the influence of 
liquor. Whore the gênerai habits of a man are eitiier abstemious or temper- 
ate, an occasional indulgence to excess does not make him a man of intem- 
perate habits; but if the habit is formed of drinking to excess, and the appe- 
tite for liquor is indulged to intoxication, either constantly or periodically, no 
one will claim that his habits are temperate, though he may be duly sober for 
longer or shorter periods in the intervais between the times of his débauches. " 

In Sivickv. Eome Life Ins. Co.,^ the case being before Justice Dillon and 
Justice Tbbat, the jury were instructed as folio ws: "Now, as to the question 
respeeting intoxicating liquors. TheSe relate to the habits of the party. The 
applicant stated that he had never been addieted to the excessive or intem- 

> 36 Ohio St. 596. » 2 Dill. C. C. 160. 
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perate use of alcoholic stimulants. This is not a statement that he had never 
been addicted to the use of intoxicating liquors at ail, but a statement that 
he had never been addicted to the excessive and iutemperate use oî them ; 
and it is untrue if Henry had, and only in case he had, been addicted to the 
excessive or intemperate use of alcoholic stimulants. The application, in an- 
swer to othev questions, stated that his habits were uiiiformly and strictly 
sober and temperate, and that he did not liabitually use intoxicating drinks 
as a beverage. Thèse questions and answers, you will perçoive, relate to 
the habits of tlie party in that respect. If the company did not intend to 
insure any person who used intoxicating liquors at ail, it would be very easy 
to ask such a question. But they hâve not donc so. The oceasional use of 
intoxicating liquors by the applicant would not make thèse answers untrue; 
nor would they be rendered untrue by any use of intoxicating drinks whieh 
did not make his habits those of a m an not unifomily and strictly sober and 
temperate, or which did not amount to habituai use of such drinks as a bev- 
erage." 

In Knickerhocker Life Ins. Co. y. Foley'^ the court sustained as a good in- 
struction one which was to the foUowing elïect: If the jury finds that the 
habits of the insured at the time of, or at any tinie prier to, the application 
were not temperate, then the answer made by him to the questions, "x^re you a 
man of temperate habits? Hâve you always been soî" were untrue, and thp 
policy was void; but if the jury finds that his habits, in the usual, ordinary, 
and every-day routine of life, were temperate, then such représentations were 
not untrue within the meaning of the policy, although they may find that he 
had au attack of delirium tremens resulting from an exceptional indulgence 
in drink prior to tlie issuance of the policy. 

In Brockway v. 3futual Benefit TAfe Ins. Co.''' it was declared that the 
ternis "sober" and "temperate" were to be uuderstood in their ordinary sensé; 
that they did not imply total abstinence; that a moderato and temperate use 
of alcoholic liquor is consistent with sobriety, but if used to such an extent as 
to produce fréquent intoxication the applicant could not be considered sober 
and temperate. 

In lloUerhoff \ , Mutual Benefit Life Ins. Co.,^ where a policy of life In- 
surance contained a provision that in case the assured should die by reason of 
intempérance from the use of intoxicating liquors the policy should be void, 
it was laid down that deathinust be the natural and proximate resuit of in- 
tempérance from the use of intoxicating liquors. And the following charge 
was sustained: "A habit, then, as generally understood, and as deflned by 
lexieographers, is a disposition or condition of the mind or body, a tendency 
or aptitude for the performance of certain actions acquired by custom, or a 
fréquent répétition of the same aets. Habit is that which is held or retained, 
—the elïect of custom or fréquent répétition. Hence we speak of good habits 
and bad habits. Fréquent drinking of spirits leads to habits of intempér- 
ance, etc. Adopting this interprétation of the phrase used in the présent in- 
stance, and applying it to the state of facts as claimed to be proven, 1 hâve to 
say to the jury that if they flnd from the évidence that at the time the ap- 
plication was made, or subsequently, the deceased had an appetite for intoxi- 
cating drinks to such an extent that a single indulgence necessarily insti- 
gated him to a répétition of it, and led him into what hâve been called ' sprees,' 
and thèse sprees were fréquent, and rendered him incapable of controUing his 
appetite while they continued, then, although there were intervais during 
which he remained entirely sober, there was such a répétition of acts of drink- 
ing as amouuted to a habit." 

In Miller v. Mutual Benefit Ins. Co.* it was held that évidence that the 
plaintifE's décèdent died from a cause occasioned or produced by an excess- 

illFed. Rep. 766. ^ 9 Fed. Eep. 249. »3 Ins. Law J. 854. *34Iowa,:222. 
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ive use of intoxicating liquors, would support the défense that he died from 
intempérance. ïhe policy contained a condition making it void if the person 
insured should die " by reason of intempérance from the use of intoxicating 
liquors." In one of his débauches, having passed several days at a saloon 
drinking, lie was taken home, a physician was called,aiid he was found to be 
suffiering from delirîum. tremens. In his delirium he escaped from those hav- 
ing charge of him and ran through the streets in inclement weather, in his 
underclothes. This brought on congestion of the lungs and resulted in death. 
The court held there could be no recovery upon the policy. 

In Kneaht v. Mutual Life Ins. Oo.^ the policy contained a provision like 
this; If any of the statements or déclarations made in the application for 
this policy, upon the faith ôf which this policy is issued, shall be found in 
any respect untrue, tiien, and in eveiy such case, this policy shall be iiull 
and void. In his application the applicant had declared "that he does not 
now, nor will he, practice any pernicious habit, which obviously tends to the 
shortening of life." It appeared in évidence that at the time of making the 
application the applicant was of correct and temperate habits, but that somo 
years afterwards he became addicted to the use of intoxicating drinks, and 
was finally attacked with delirium tremens, from which attack he died. The 
court held that the policy was not invalidated. The clause of tlie application 
above alluded to, it was said, evidently referred to a state of things existing 
at the time the poHcy was issued, and as such contained no untrue statement; 
his déclaration as to his future intentions not being false at the time it was 
made. 

In Qartside v. Conneoticut Mut. Life Ins. Co.^ it was held that where an 
insured person was shown to hâve been intemperate after the policy of Insur- 
ance was issued, the presumption was that he became so after the date of the 
policy. 

In Odd Fellows' Mut. Life Ins. Co. v. Rohkopp ' the policy was condi- 
tioned to be void if the insured "should become so far intemperate as to se- 
riously or permanently impair his health, or induce delirium tremens." It 
appeared in évidence that the insured had become habitually intemperate, and 
had been so for years. It was held that this fact, standing by itself, was of no 
account. It was necessary to show in addition that his health had been seri- 
ously or permanently impaired thereby. 

In Uartweïl v. Alàbama Qold Life Ins. Co* the suprême court of Louisi- 
ana held that a policy of life Insurance would be annulled when the insured 
had made misrepresentations to tlie insurer as to his habits of drinking, al- 
though he himself, in making the déclarations, may hâve acted in good faith, 
and not hâve intended any déception. 

In Shader v. Railway Passenger Assurance Cofi an accidentai Insurance 
policy contained a clause providing that no claim sliould be made thereunder 
where the death or injury may hâve happened while the insured was, or in 
conséquence of his having been, under the influence of intoxicating drink. 
It appeared in évidence that he had been killed by a pistol shot; and the 
court held that if death oceurred while he was under the influence of intox- 
icating drink, that fact alone avoided the policy, without regard to the ques- 
tion whether that condition was the natural and reasonable cause of death, or 
in any manner contributed thereto. Hbney Wade Kogeks. 

1 90 Pa. st. 118. '94 Pa. St. 59. » 66 N. Y. 441. 

2 8 Mo. App. 593. * 11 Ina. Law J. 897. 
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Datbt ». ^TNA Life Ins. (Jo. 

{Circuit Court, D. New Jersey. Marcli 25, 1884.) 

MoTioK FOB A New Tkial— Jdrors Judges of thb Facts. 

A motion for a new trial, on tlie giound ttiat the verdict was against the 
weightof évidence, shoald not be granted if it appears that the verdict, thougli 
nnexpected, could by possibility hâve been given consistently with facts in the 
case and the court's instructions. 

On Application for Eule to Show Cause. 

A. Q. Keashey, for the motion. 

John Linn, contra. 

Nixon, J. This is an application for a rule to show cause why a 
new triai should not be granted upon the ground that the verdict was 
against the weight of évidence. See ante, 482. It rarely happens 
that a courtois justified in setting aside the action of a jury on issues 
of fact, in the absence of proof of fraud or palpable mistake, where 
there is any évidence to sustain the verdict. A trial by jury is the 
constitutional right of the American citizen, and courts may not in- 
fringe upon this right by undertaking to nullify the acts of the jurors 
by setting, aside their deliberate judgment in cases where the judges, 
under the évidence, would bave reached a différent conclusion. It is 
conceded that the verdict rendered in this case was not expected, but 
there is one view of the facts upon which it may probably be sus- 
tained. In construing the provisions of the policy of insurance on 
which the suit was brought, the court instructed the jury that they 
had the right to hold that proof of a single instance of the excessive 
use of alcoholio liquors, although it resulted in death, should not be 
regarded as the intempérance referred to in the policy, by which the 
health of the insured was impaired. The jury may bave regarded 
the proof of the free use of brandy and gin on the night of the sick- 
ness which terminated in death as an exceptional case, growing out 
of the sarrounding condition and circumstances, and may not bave 
given as much importance to the testimony of drinkingat other times 
as the défendants were disposed to do. 

We bave carefully read the testimony, and do not perceive how any 
additional light can be shed on the case by granting the rule to show 
cause, and the application is therefore refused. 
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Abbott and others v. Wobthington, Collecter. 

{Circuit Oourt, D. Massachusetts. Juae 7, 1884. ) 

CÎUSTOMS DUTIES.— SWBDISH IrON KaEL-RoDS. 

Bwedish iron nail-rods should be classified aa a description of rolled and liam- 
mered iron not othcrwise provided for, and so subject to a duty of one and 
one-fourth cents a pound. 

Ât Law. 

Chas. Levi Woodhury, for plaintiff. Geo. P. Sanger, U. S. Atty. 
for défendant. 

CoLT, J. The collector assessed duty at the rate of one and one 
half cents per pound, on an importation of Swedish iron nail-rods 
under Schedule E, § 2504, Eev. St., as bar iron, rolled or hammered 
The plaintiffs claim that the article is only liable to a duty of one and 
one-fourth cents per pound, either as a description of rolled and ham 
jnered iron not otherwise provided for, or as coming under the simil 
itude clause of section 2499, Kev. St., as resembling scroU iron, The 
case was heard by the court, jury trial being waived. The évidence 
shows that the importation is known commercially as nail-rods, and 
that, in a commercial sensé, nail-rods are not bar iron. The article 
is made and used for a spécial purpose, and known in commerce by 
a distinct name. It further appears that in the act of 1842, and in 
some previous acts, nail-rods are specifically designated aa such, so 
that congress in the tarifï laws has recognized nail-rods as distinct 
from bar iron, or iron in bars. Nail-rods, having acquired a spécifie 
commercial désignation among traders and importera, and having 
been designated by a spécifie name in previous tarifï législation, would 
not properly come under the gênerai terra bar iron in the Eevised 
Statutes, but should be classified as a description of rolled and ham- 
mered iron not otherwise provided for, and so subject to a duty of 
one and one-fourth cents a pound. 

We think this case clearly within the rules laid down in Arthur v. 
Morrison, 96 U. S. 108, and Arthur v. Lahey, Id. 112, and that judg- 
ment should be entered for the plaintiffs. 
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Jepfeies V. Baetlett and another.* 

{Uircuît Court, N. D. Georgia. March, 1884.) 

Bankkuptct Jueisdiction— Exbmptbd Propeety. 

When exempted property ia designated and set apart to tlie bankrupt, under 
the orders of the bankrup'tcy court, as such property does not pass to the as- 
signée, and does not further eoncern the court nor the estate, the court bas not 
jurisdiction to défend such property from adverse liens that may or may not 
be extinguished by the bankruptcy. 

Appeal in Equity. 

Boyton, Harrison é Peeples, for plaintiff. 

Bartlett do Hoke Smith for défendant. 

Paedee, J. The suit was instituted in the district court for an in- 
junction to reatrain the défendants from executing an old judgmeilt 
lien against the homestead property set off to plaintiff by his assignée 
in bankruptcy, in the bankruptcy proceedings Ex parte Jeffries, pend- 
ing then and now in the district court. A temporary injunction was 
issued by the district court on the bill and exhibits in 1879, and was 
dissolved on the same showing, except in an unimportant particular, 
March T, 1883. The case is brought up to review the correctness of 
this last order. 

The case made by the bill and exhibits is this: October 28, 1861, 
the défendant Bartlett obtained in the Jasper county superior court 
a judgment against complainant for the sum of $1,000 and costs, 
which judgment is unsatisfied. May 24, 1873, complainant was ad- 
judged a bankrupt on his own pétition by the order and judgment of 
the United States district court for this district, and an assignée was 
duly appointed, and in due course said assignée, under section 5045, 
Eev. St., duly set off to complainant certain lands described as a 
homestead and exemption under the Georgia law, on which lands 
complainant, who is the head of a family, now résides; that there- 
after, in 1874, complainant applied for a discharge in bankruptcy, 
but several creditors filed oppositions thereto, and the matter of dis- 
charge is still pending; that the défendant Bartlett, though duly 
notified, never proved his debt nor appeared in the bankruptcy pro- 
ceedings; and that in December, 1878, he sued out a writ oi Jieri 
facias on the judgment aforesaid, in the superior court of Jasper 
county, and levied on, and will proceed to advertise and sell, the 
homestead exemption so set off, aforesaid, and also 100 acres of the 
same tract which complainant had transferred to certain lawyers 
named, to pay costs and attorneys' fées in bankruptcy. 

By the law of Georgia existing at and before the homestead ex- 
emption law of Georgia, and prior to the bankruptcy law of 1867, it 
seems that the said judgment was a lien upon the land aforesaid at 

'Heported by Joseph P. Hoinor, Esq., of the New Orléans bar. 
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the time complainant was adjudicated a bankrupt, and unless the 
lien has been disoharged by the bankruptcy proceedings, it is still in 
full force. The injunction sought was to restrain the défendant 
Bartlett from exeouting bis lien upon the property aforesaid until 
the question of complainant's discharge in bankruptcy should be de- 
oided, and in the event of the discharge being granted, to perpetually 
enjoin the exécution of the judgment. 

Three grounds are assigned in the motion to dissolve the injunc- 
tion : (1) Beoause the same matter was brought into controversy be- 
tween substantially the same parties by a bill filed June 26, 1873, on 
which an injunction waS granted June 26, 1873, which injunction was 
dissolved on the merits, which dissolution was and is an adjudi- 
cation of ail the questions in controversy; (2) because there is no 
equity in the bill; (3) because, if there ever was equity sufficient to 
uphoid the grant of an injunction, the same was dépendent upon the 
élément of time, and ample time has long since elapsed within which 
to settle the question of the bankrupt's diseharge, and the said ques- 
tion has been left open, and is still open, by reason of his faiiure to 
prosecute his application with due diligence. 

The district court dissolved the injunction, because it was of opin- 
ion that, sitting as a court of bankruptcy, it had no jurisdiction "to 
interfère with the dispute or controversy between the parties as to 
whether or not the exemption set aside to the bankrupt by the as- 
signée is subject to the lien of the defendant's judgment." 

There is nothing in the record in this court to show any previous 
litigation between the parties on the subject-matter involved, and the 
questions for décision are (1) that stated in the order of the district 
court brought up for review, to-wit, is the controversy within the 
jurisdiction of the bankrupt court ? and (2) is the case one for the 
exercise of équitable remédies ? 

By the terms of law, (Rev. St. § 5045,) "thèse exceptions shall 
operate as a limitation upon the conveyance of the property of the 
bankrupt to his assignée ; and in no case shall the property hereby 
excepted pass to the assignée, or the title of the bankrupt thereto be 
impaired or affected by any of the provisions of this title; and the dé- 
termination of the assignée in the matter shall, on exception taken, 
be subject to the final décision of the said court." 

From this it would seem that the jurisdiction of the bankruptcy 
court begins and ends in regard to excepted or exempted property in 
reviewing and controlling the assignée in designating and setting 
apart such property, and that property designated and set apart does 
not pass to the assignée, nor is it subject to be administered by the 
court as a part of the bankrupt estate. See Bump, (7th Ed.) 144, and 
Id. 465 et seq., for cases cited. If such exempted property can be 
said to be brought into the bankrupt court at ail, then, when it has 
been designated and set apart by the assignée, it has been adminis- 
tered, and has passed out of the possession and control of the court. 
v.20,no.8— 32 
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After property has been administered upon by the baakruptey court 
and disposed of, and neither the assignée nor the creditors hâve any 
further interest therein, the bankruptcy ought not to stand as a war- 
ranter, and by injuuctions protect the property from assaults in other 
courts at the suit of persons who may claim liens thereon or title 
thereto. See Adams v. Crittenden, 4 Woods, 618; S. G. 17 Fed. 
Ekp, 42. 

The gênerai jurisdiction of the district courts, as courts of bank- 
ruptcy, is determined by section 4972, Eev. St., which provides that 
it shall extend (1) to ail cases and controversies arising between 
the bankrupt and any créditer or creditors who shall claim any debt 
or demand under the bankruptcy; (2) to the collection of ail the as- 
sets of the bankrupt; (3) to the ascertainment and liquidation of the 
liens and other spécifie claims thereon, (on the assets of the bank- 
rupt;) (4) to the adjustment of the varions priorities and conflictmg 
interests of ail parties; (5) to the marshaling and disposition of the 
différent funds and assets, so as to secure the rights of ail parties, 
and due distribution of the assets among ail the creditors; (6) to ail 
acts, matters, and things to be done under and in virtue of the bank- 
ruptcy, until the final distribution and settlement of the estate of the 
bankrupt, and the close of the proceedings in bankruptcy. This ex- 
tensive jurisdiction undoubtedly includes everything necessary to set- 
tle, administer, and distribute the estate of the bankrupt, but does 
not go 80 far as to extend to controversies, although against the bank- 
rupt, with which the court, nor the assignée, nor the creditors before 
the court, hâve any concern. Outside of proteoting the estate of the 
bankrupt, and, in some cases, the person of the bankrupt, the bank- 
ruptcy court cannot interfère with proceedings in other tribunals, 
although the matters in controversy dépend upon the regularity, force, 
and effect of proceedings had in the bankruptcy court. If property 
bas been sold by order of the bankrupt court, the purchaser will not 
be proteeted from suits by parties claiming adverse liens, or adverse 
title. If a bankrupt receives his discharge, and suits are prosecuted 
against him on discharged debts, the bankruptcy court cannot inter* 
fere. And so, I think, that when exempted property is designated 
and set apart to the bankrupt under the orders of the bankruptcy 
court, as such property does not pass to the assignée, and does not 
further concern the court nor the estate, the court has not jurisdic- 
tion to défend such property from adverse liens that may or may not 
be extinguished by the bankruptcy. 

For thèse reasons I am disposed to concur with the district judge 
in the opinion that the court has no jurisdiction to détermine thô 
controversy. There would bè no doubt on this point if the complain- 
ant had received or been refused his discharge, and the bankruptcy 
proceedings in this case had been closed. And that the question of his 
discharge is not determined, and his case in bankruptcy wound up, 
appears to be the resuit of his own négligence. His application for 
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discharge was made ia 1874, and opposition made thereto in March 
of that year, and action thereon has been postponed and continued 
for now 10 years, and no excuse is shown or suggested for this delay. 
The MU seems to be without equity, and its further rétention in tbe 
district court, even if the court had jurisdiction, would work hard- 
ship to tiie défendants, who are entitled to bave an adjudication of 
tbeir rights under their lien, wbioh is now over 20 years old, 
The order of the district court will be affirmed. 



In re Neglby, Bankrupt.' 
(Dùt)ri6t Court, W. D. Pennsylvania. May 14, 1884.) 

Bankkuptct— Action in State Court— Injunctick. 

The bankrupt court will not restraia by an injunction an action brought in 
the State court by a creditor seeking to recover hia whole debt f rom a bankrupt 
who has eSected a composition. 

In Bankruptcy. Sur motion for an injunction to restrain proceed- 
ings at law. 

On the second day of December, 1876, D. G. Negley filed bis pétition 
for adjudication in bankruptcy. Among the creditors in his sched- 
ules appea.dd "H. G. Kelsey, Erie, Pennsylvania, dealer in ice," for 
$1,500, on a promissory note dated May 1, 1876, at Pittsburgh, Penn- 
sylvania, due November 4, 1876, drawn by the fima of Negley Bros. 
& Gunningham, indorsed by E. H. Negley and D. G. Negley, for ice. 
On the twenty-seventh day of November, 1876, suit had been brought 
on this note, and also on a book account, for about $66.55, at No. 
1,071, December term, 1876, in the court of common pleas. No. 1, of 
AUegheny county, Pennsylvania, by the Erie Ice Gompany against 
Negley Bros. & Gunningham, and judgment was obta.ined by défend- 
ant, OQ December 11, 1876, for $1,575.95. On December 16, 1876, 
the bankrupt presented a pétition for a composition under the pro- 
visions of the bankrupt law. Among the creditors named in the 
schedule appeared "H. G. Kelsey, Erie, Pa., $1,500." This composi- 
tion was effeeted, but the bankrupt was unable to comply with its 
terms, and, on November 5, 1881, presented a pétition for a meeting 
of creditors to vary the composition previously accepted. On the 
schedule presented at that meeting appeared "Kelsey, H. G., (Erie Ice 
Company,) Erie, Pa., $1,315.62." This meeting was held, and a 
composition effeeted. When the amount of composition was tendered 
to thèse creditors they refused to aocept it, and a scire facias was is- 
Bued on June 1, 1882, to revive the lien of the judgment at No. 1,071, 
December term, 1876, which is still pending. The bankrupt, there- 

iFrom the Pittsburgh Légal Journal. 
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fore, presented his pétition in this court, asking for an injunction to 
restrain said creditors and their eounsel from f urther proaecuting tbeir 
scirefacias in said case. 

W. K. Jennings, for the bankrupt. 

C. C. Dickey and George Shiras, Jr., for the creditors. 

AcHBSON, J. Mr. Blumenstiel, in his treatise on the Law and Prac- 
tice in Bankruptcy, at page 452, says : 

"If, however, the time stipulated in the resohitions for the payment of tlie 
composition has passed, tlie court will net restrain any action brought by a 
créditer who may seek to recover his whole debt, notwithstanding the settle- 
ment. The debtor, in such a case, will be left to interpose such défense by 
pleading the resolutions, or otherwise, as he may deem advisable." 

ïhis doctrine is reasonable, and is fully supported by the authori- 
ties cited by this autbor, one of whicb is a décision of the late Judge 
Ketcham. In re Lytle, 14 N. B. E. 457. In the analogous case of 
an exécution against a discharged bankrupt it is held that uie bank- 
rupt court will not interfère by injunction, (Penny v. Taylor, 10 N. 
B. E. 200,) nor will the bankrupt court protect, by injunction, the 
vendee of Ihe bankrupt's property sold by the assignée from hostile 
claims. Adams v. Crittenden, 17 Fed. Eep, 42. In the présent case 
it is not to be doubted that the state courts will give proper effect to 
the composition in bankruptcy. 

And now, May 14, 1884, the motion for an injunction is dismissed 
without préjudice to the right of the bankrupt to set up the composi- 
tion in bankruptcy by plea or otherwise. 



United States v. Baeger. 

{District Court, W. J). Pennsylvania. June 3, 1884.) 

OkiminaL Law — Rémission of FoRraiTED Recogiîizances. 

During the term at which a recognizance in a criminal cause is forfeited the 
court will take oiï theforfeiturewlieresubstantial justice is therebysubserved, 
although the case may not be strictly within the lettpr of section 1020 of the 
Revised Btatutes, relating to the remission of forfeited recognizances. 

Sur Eule to Show Cause why forfeiture of recognizance should not 
be taken off. 

Wm. A. Stone, for the United States. 

Hugh W. Weir and J. M. Garrison, for défendant. 

AcHBSON, J. During the term when it is rendered or entered of 
record, a judgment or an order, however conclusive in its character, 
is , under the control of the court pronouncing it, and may then be 
set aside, vacated, or modified. ' Bronson v. Schulten, lOi U. S. 410. 
Upon this principle. I think the court has the power to take off the 
forfeiture of the recognizance in this case, although it may not be 
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strictly within the letter of section 1020 of the Eevised Statutes. The 
recognizance hère was taken, not for the defendant's appearauee for 
trial, which strictly seems to be the case contemplated by section 
1020, but after trial and conviction, and was conditioned for the de- 
fendant's appearance on the first day of the présent (May) term, to 
abide the sentence of the court. He did not appear then, but did 
subsequently during 'the term, and was sentenced. The party mak- 
ing application for the remission is the bail, who certainly was guilty 
of no "willful default," however it may hâve been with the défendant 
himself. Public justice does not require the penalty to be enforced 
if the défendant pay his fine and costs. The case is within the spirit 
and reason of the said section 1020, and substantial justice will be 
subserved by remitting the forfeiture upon terms. 

And now, June 3, 1884, it is ordered that the forfeiture of said re- 
cognizance be taken off and the penalty remitted, upon condition that 
the défendant pay the fine imposed on him, and the costs of prosecu- 
tion. 



Palmer V. Teavees. 
{Oireuit Court, S. D. New York. June 6, 1884.) 

Patents for Invention — Thbkatening StrrTS pok Infringembnt — Injunction. 

Courts of equity hâve no jurisdiction of libel or slander aiïecting title to a 

patent or patent-right, or any other slander or libel, unless threatened or ap- 

prehended répétition make préventive relief proper and necessary. The rem- 

edy for past injuries of that nature is an action at law. 

In Equity. 

Edwin H. Brown, for orator. 

Louis W. Frost, for défendant. 

Wheelee, J. This suit is brought upon written représentations to 
dealers in hammocks that hammocks œade by the orator infringe a 
patent of the défendant, and threats of suit for the infringement, con- 
tained in letters from the defendant's attornej's addressed to such 
dealers. The bill does not allège that the défendant threatens, nor 
that the orator believes he intends to continue such représentations 
or threats, nor even that the orator fears he will. The proof does not 
go, in this respect, beyond the bill. Thèse représentations by letters 
addressed to persons or firms do not import that they are to be con- 
tinued, as circulars or advertisements inserted in stated continuons 
publications might, but each is complète in itself and stands by itself . 
Courts of equity hâve no jurisdiction of libel or slander affeeting title 
to property or property rights, or any other slander or libel, unless 
threatened or apprehended répétition makes préventive relief proper 
and necessary, The remedy for past injuries of that nature is un- 
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derstood to be wholly at law. On the allégations and proofs hère, 
the orator might, and might not, be entitled to maintain an action at 
law for thèse représentations and threats and their conséquent dam- 
age. But whether he would or not, he is not entitled to maintain a 
suit in equity merely for an account of such damage. An account 
might foUow, as it does in patent and other cases, if the équitable 
right to an injunction was made out. There must be some ground 
for équitable relief before a court of equity will grant any relief. ^V. 
Y. Guaranty Go.v. Memphis Water Go. 106 U. S. 305; S. C. 2 Sup. 
et. Eep. 279. No ground for such relief is claimed hère, except the 
right to an injunction; and no ground for an injunction appears, for 
nothing a court of equity would prevent is shown to be impending. 
Let there be a decree dismissing the bill of complaint, with costs. 



Consolidated Electric Light Co. v, Bbush-Swan Electric 

LiGHT Co. 

[Circuit Court, S. V. New York. June 10, 1884.) 

Patent— Plhading — 'Multifarioussbss— Infbingembnt of Separate and Dis- 
tinct Patent' 

Upon the alleged infringement of flve distinct patents by the use of one ma- 
chine, each of the flve inventions being capable of separate use independent 
of the others, the tl-ial as to the validity of each patent, and the infringement 
as well, must be separate from trials as to the vahdity and infringement of the 
others, and upon distinct issue as to each. 

In Equity. 

Amos Broadnax, for orator. 

William G. Witter, Eugène H. Lewis, and Samuel A. Duncan, for de- 
fendant. 

Whebler, J. This is an amended bill brought upon five différent 
patents, — -one for an electric lighting system, one for an improved reg- 
ulator for electric lights, one for an improvement in electric lamps, 
one for an improvement in carbons for electric lights, and one for an 
improvement in the treatment of carbons for electric lights, — and is de- 
murred to for multifariousness. The bill allèges that the patented in- 
ventions are capable of being used conjointly ; that the orator makes, 
uses, and sells conjointly, as parts of the same electric lighting System, 
each and ail of said inventions in some essential and material parts 
thereof ; that the défendant is infringing each and ail of thèse patents 
by making, selling, and using each and ail of said inventions con- 
jointly, in a System of electric lighting, the same substantially as that 
of the orator. The titles of the patents, as well as the patents them- 
selves, of wHch profert is made, show that thèse inventions may be 
used separately, and operate independently, with respect to each 
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other. Âny of them might be infringed without infringing any of the 
others. The trial of the validity of each, and of the infringement of 
each, must be separate from that of the others, upon distinct issues 
as to each. The facts may be proved by the same witnesses, but, if 
so, it will be on account of identity of persons in connection with the 
subject rather than because of the sameness of the issues involved in 
the subject. That they are used in the same System does not change 
the nature of the issues to be tried. They are distinct parts of the 
System. Each patent is for a distinct machine, or process, or man- 
ufacture, and must stand or fall as such ; and the infringement of 
each must or may be a separate trespass. The bill apparently covers 
as many causes as there are patents, -when it should cover but one. 
Hayes v. Dayton, 18 Blatchf. 420; S. C. 8. Fed. Eep. 702. 
The demurrer is sustained and the bill adjudged insufficient. 



Uhtermbybr V. Jbannot and others. 

[Circuit Court, S, D, New York. .lune 6, 1884.) 

Patent Law — Design — Figures in Rtîmef — Photogbaph. 

The prominent claim in a patent design being figures in relief, a photograph 
of the design, since it does not show the relief, does not sufflciently describe the 
design in the absence of a minute description in the speciflcaiions. 

In Equity. 

Roivland Cox, for orator. 

Birdseye, Cloyd & Bayless, for défendants. 

Wheeler, J. This suit is brought upon design patent No. 12,485, 
dated September 20, 1881, and granted to the orator for a watch- 
case. The design consists in the représentation of a locomotive en- 
gine and tender upon a railroad track, with ornamental plants in the 
foreground, the whole surrounded by a ring of dots and an orna- 
mental border. There are two claims : one, for the engine and tender 
on the track, and ornamental plants; and the other, for the same, 
surrounded by the ring of dots and ornamental border. An accom- 
panying photograph of a watch-case shows the style of locomotive, 
tender, and track, the form of the plants, the size and frequency of 
the dots, and the characteristics of the border; but none of thèse are 
described in the spécification or claims, except by name. The en- 
gine and tender and some of the other parts are said to be shown in 
relief ; and the alleged infringement shows the same in relief. There 
were watch-cases before having représentations of locomotives and 
tenders on railroad tracks, surrounded by wreaths and ornamental 
borders and rings of dots, and engines with flowers in the foreground 
surrounded by scroll-work and bordera, but none with such work in 
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relief, unless cases like the alleged infringement were made before, 
as the défendants' évidence tends to show. With thèse things in ex- 
istence before, the orator could not hâve a valid patent for anything 
but his peculiar design as distinguished from the former designs. 
Ry. Co. V. Sayles, 97 TJ. S, 554. ïhe alleged infringement has a 
Une of fence-posts between the plants and railroad track; they are 
not Burrounded by a row of dots, but are by an ornamental bor- 
der. The design, therefore, is not exactly the orator 's design. The 
form of the défendants' case, the view of the engine, and the work- 
manship are very muoh like the orator's. Thèse similarities, in con- 
nection with the faet that the same parts in each are made in relief, 
bring the cases to near enough alike to lead a common observer, hav- 
ing the interest of a customer, to think they were the same when 
seen atdifferent times. But the orator is not entitled to, and is not 
seeking, any relief on account of imitation of his goods or workman- 
ship. Eelief against infringement of his patent is ail that he can 
properly or does ask hère. If the photograph does not show parts in 
relief, the claims are neither of them for those parts in relief. 

Miller v. Smith, 5 Fed. Eep. 359, is relied upon to show that rep- 
résentation in the photograph would be sufficient without description 
in the patent or claim. That case, as reported, however, does not 
appear to hold the photograph to be sufficient alone. The language 
of the opinion seems to imply that there was further description, and 
a daim accordingly. • 

The claims are the essential parts which the public are to look to 
and scrutinize to ascertain their rights, and must control. Burns v. 
Meyer, 100 U. S. 671. Taking out the raised features, and compar- 
ing the défendants' case with the orator's patent, instead of with the 
manufacture, and infringement will hardly appear. The design is 
not the orator's design, as patented, nor sufficiently like it to présent 
the same substantial appearanee to purchasers. The défendants, 
therefore, do not infringe. 

Let there be a decree dismissing the bill of complaint, with costs. 
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New Yobk Grapb Sugar Co. v. Buffalo Gbapb Sugar Co. and 

others. 

Same V. American Grape Sugar Co. and others. 

{Oireuit Court, N. D. New Torh. June 2, 1884.) 

Patbkt Law— Ambndmbnt op Bill — Assignbd Claims fob Damages, 

The assigQee of a patent, in an action against an alleged infringer, can move, 
before the signingof an interlocutory decree, to amend his bill so as to include 
the subject of assigned claims for damages and profits which were due to 
mesne assignors, the bill baving been brought, answered and tried upon tbe 
theory tbat a recovery upon tbe assigned claims was sought. 

Motion to Amend Bills. 

E. N. Diekerson, for plaintiff. 

George Harding and Franklin D. Locke, for défendants. 

Shipman, J. In thèse cases the plaintiff moved, before the signa- 
ture of the interlocutory decree, to amend each bill by the insertion 
of averments tbat the assignment oî tbe letters patent, which are the 
subject of the respective bills, also conveyed to the plaintiff and prés- 
ent owner the right of recovery for prior infringements of said letters, 
both in regard to profits and damages, during the previous life of the 
patents, and by the insertion of a prayer for an accounting for the 
infringement by the défendants of the letters patent from the date of 
the issuing of them, severally, and for the violation of the rights of the 
mesne assigaors, and each of them. The motion bas been argued solely 
upon the propriety of allowing the amendments, and not upon the 
effect of the allowance,if made, upon the decree. The counsel for the 
plaintiff asks for the amendments upon this ground. He admits that, 
as a gênerai rule, an amfndment which changes the character of the 
bill, or which introduces a new cause of action, ought not to be allowed, 
especially after the bill bas been heard, (The Trémolo Patent, 23 
Wall. 518 ;) but he says that thèse bills were brought, not only for an 
injunction and for an accounting in respect to the amount which the 
plaintiff, as an owner of the patent, should recover, but to recover the 
assigned claims for damages and profits; that the plaintiff supposed 
that the averments were sufficient; that ail the équitable objections 
to a recovery for infringements prior to the plaintiff's purchase were 
set up in the answer; and that the défendants knew that a recovery 
upon the assigned claims was sought. I think that thèse positions 
are true. In view of the history of the case, it is not possible that 
the plaintiff brought its bills without intending to include, and sup- 
posing that it had included, the subject of the assigned claims for the 
damages and profits which were due to the mesne assignors, although 
I am clearly of opinion that the averments of the bills did not include 
such claims. It is also true that the défendants knew that a recovery 
for such claims was sought, and defended against them. Under thèse 
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circumstances, I think that, the allowance of the amendments being 
■within the power of the court, it is ils duty to allow them; and that 
to refuse the allowance would be an improper précèdent. The ques- 
tion will hereafter arise as to the propriety of a decree for an account 
of the profits, or an assessment of the damages which accrued before 
the purchase of the patents. 
The motion is granted. 



Ebat v. Berlin & Jones Envelopb Co. 

(Circuit Court, S. D. New York. June 10, 1S84.) 

Patent— Impeovembnt rci Envelope-Making Machine. 

Claim in the patent being for improvement in envelope-macliîne in respect 
to tlie table over the conveyor, whereby the blanks are held in place while be- 
ing carried by the conveyor to the.creasing box, the alleged infringer may 
continue the use of the machine, tlie table and conveyor being changed, such 
use not being incousistent with the claimant's riglits. 

In Equity. 

Arthur v. Brîesen, for orator. 

Stephen D. Law, for défendant. 

Whbelee, J, The second claim of the orator's patent for improve- 
ments on envelope machines is for the arrangement of the table over 
the conveyor so that the blanks are held even and in place by the 
table while being carried by the conveyor to the creasing box. The 
défendant was enjoined not to use several machines having this ar- 
rangement, made in violation of that claim of the patent. 19 Fed. 
Eep. 310. The table and conveyor were changed and the use contin- 
ued. Thèse proceedings are instituted against that use as a eontempt 
of the injunction. The question is whether that claim covers any 
more of the machine than the table and conveyor. The défendant was 
in good faith advised that it did not, and continned the use in the as- 
sertion of Bupposed rights without intending to violate any order of 
the court. The orator claims that the claim covers the parts which 
operate in connection with the conveyor and table. The creasing box 
was old. The blank is made ready to be taken by the conveyor in the 
defendant's machines by contrivances différent from the orator's. The 
blanks, when ready, were to be taken to the creasing box. This claim 
was for the arrangement of mechanism to aceomplish fhat object. 
When the blank reaches the creasing box another opération upon it 
begins. The table and conveyor finish with each blank when it arrives 
there, and hâve nothing to do with the next opération upon it, which 
is to crease it. The arrangement of the table over the conveyor, to 
steady the blank while on the conveyor, aSects nothing but the work- 
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ing of those two parts. So, when those parts were changed, the pat- 
ented arrangement was changed, and the machines became, pro tanto, 
new machines made out of the reach of the patent. 
The motion is denied. 



The Hettie Ellis.* 

{Circuit Court, E. D. Louiaiana. .Tune 9, 1884.) 

1. Dbck-Load. 

With référence to cargo stored on deck, the ship is not llable as a common 
carrier, but its liahility in this case is limited to ordinary care, !'. «., such degree 
of care as a prudent owner would exercise. If the loss was the resuit of the 
négligence, want of skill and care, of the master, the liability of the vessel is 
established. Lawrence v. Minium, 17 How. 111, followed; The Hettie EllU, 
ante, 393, affirmed. 

2. Samb— Jettison. 

In a case where a vessel, built with a view of carrying the major part of her 
cargo on deck, running in a trade where it is customary and necessary to loud 
the major part of the cargo on deck, so trading and so loaded, is compelled by 
a péril of the sea to jettison part of her deck-load to save the ship and remain- 
ing cargo, held, the sbipper wbose goods hâve been so destroyed for the com- 
mon safety is entitled to just rémunération. In such a case the whole reason 
for exempting deck cargo from the beneflt of gênerai average fails, and the rule 
itself ought to fail. 

Libel for Short Delivery of Cargo of Lumber shipped from Tensaa 
river, Alabama, to New Orléans, Louisiana. 

E. H. Farrar, for libelants. 

James R. Beckivith, for ciaimants. 

Pardee, J. Under the évidence in the case there is practically 
no dispute that the quantity and quality and value of lumber, as 
claimed by libelants, was shipped by the Hettie Ellis, and that there 
was the short delivery as claimed. It is agreed that there was no 
contraet between the parties, save as to rate of freight, and such con- 
tract as the law implies in cases of shipment. Who loaded the craft, 
and whether the large deck-load was with or without the consent of 
the shipper, does not appear. There is évidence which, taken with 
the description of the craft, is suiSoient to show that on her and like 
craft in that trade, it was usual, customary, and necessary to load 
the major part of the cargo on deck. The responsibility of the El- 
lis under the circumstances was that of a common carrier. Where 
there is short delivery by a common carrier the burden is on him to 
excuse himself. And it makes no différence in this respect whether 
the goods were taken on a vessel as deck-load with the consent of the 
shipper, or were shipped between the decks. If the goods are shipped 
as deck-load, the carrier may hâve excuses that would not avail him 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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otherwise, but stîll the carrier must excuse himself for sliort or non- 
delivery. 

Hère the claimant, owner, says first that, by the costom of the 
trade over the lake and across Mississippi sound, bills of ladiug were 
not given, and that ail shipments were understood to be at sbippers' 
risk as to périls of the sea. The proof on this point is not full and 
satisfactory, but is conflicting, two witnesses being for, one non-com- 
mittal, and one against, the alleged custom. Taking it, however, to 
be fuUy proved that such custom exists and formed part of the con- 
tract between the parties, we corne to the main défense of the case, 
that the lumber was lost through the périls of the sea. 

Under the évidence it is very questionable whether the lumber was 
thrown overboard to save the ship, or was washed overboard in the 
storm, The master swears that it was thrown overboard, and the 
protest signed by the master and one of the Sailors says that it was 
washed overboard, while the saiior swears that part was washed over 
and part thrown overboard. If it is important for the court to fiud 
out this fact, the finding is that the lumber was thrown overboard, 
for it does not seem possible that the entire deck-load could iiave 
been washed overboard without greater damage to the ship than the 
évidence shows she suô'ered. There is no doubt under the évidence 
that when the lumber was lost there was a severe storm and violent 
sea, and the ship was in such stress and danger as to apparently 
justify the jettison of the deck-load, if not the entire cargo. In this 
state of the case, the libelant claims that the Hettie Ellis is stili re- 
sponsible, beeause she was brought to her position of péril by the 
fault and négligence of her master and crew. The facts seem to be, 
as far as they can be gathered from the évidence of the master and 
one of the crew, who were the only witnesses examined who had any 
knowledge of the actual circumstances, and who are apparently iilit- 
erate, ignorant sailors, with confused memories, that they had an^ 
chored every préviens night of the voyage, although the weather was 
fair in safe places, but that on the night in question, which was dark 
and very foggy, and threatening to be stormy and tempestuous, they 
neglected to anohor behind Eound island, as was usual and as other 
like vessels did, but attempted, with a square-bowed, flat-bottomed 
scowor barge, with a high deck load, and without land-marks in sight, 
to navigate an open sound full of shoals. 

That the vessel and crew escaped at ail from the stormy weather 
that prevailed is exceptional, and, notwithstanding the sarcastic com- 
ments of the learned proctor for claimants on "the suprême nerve, 
judgment, and infallible skill by which vessels are always navigated 
in court by lawyers," I feel compelled to find, in the présent case, 
that the Hettie Ellis was brought into the péril of the sea which ren- 
dered the jettison necessary, if it was made, and if it was necessary, 
through the fault and négligence of the master and crew, aud indi- 
rectly of the owner, who is responsible for such master and crew. 
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"There can be no doubt that a loss by a jettison occasioned by a péril 
of the sea is a loss by a péril of the sea. In that case the sea péril 
is deemed the proximate cause of the loss. But if a jettison of a 
cargo becomes necessary in conséquence of any fault or breach of 
contract by the master or owners, the jettison is attributable to that 
fault or breach of contract, and not to sea péril, though that also may 
be présent and enter into the case." See L'iwrence v. Minturn, 17 
How. 100, which case is invoked by proctors for both libelant and 
claimant, and the rule declared as above, I think, under the facts as 
I regard tbem, fixes the claimant's responsibility. 

There is another view of this case that I am inclined to think 
equally settles the liability of the claimant, at least for a gênerai 
average. Concède that the jettison was solely occasioned by a péril 
of the sea, and that the master and owner were without fault, and 
■we hâve this case: a vessel built with a view of carrying the major 
part of cargo on deck, running in a trade where it is customary and 
necessary to load the major part of the cargo on deck, and such ves- 
sel, 80 built, ao trading, and so loaded, is compelled, by péril of the 
sea, to jettison part of the cargo to save the ship and remaining 
cargo. In such a case is not the shipper whose goods hâve been so 
destroyed for the common safety entitled to just rémunération? In 
such a case the whole reason for exempting deck cargo from the ben- 
eât of gênerai average fails, and the rule itself ought to fail. 

Since 1837, in Great Britain, there bas been a decided modifica- 
tion of the rules in relation to deck-loads. See Lowndes, Av. 32 et 
seq. In aeveral cases cited there the right of deck cargo, under 
proper circumstances, to participate in gênerai average, was reeog- 
nized, notably in the case of Johnson v. Chapman, 19 G. B. (N. S.) 
563, where it is said : 

"This is an action by the shipper of tlie cargo against the ship-owner, and 
the cliarter-party contemplâtes a deck cargo. * * * Then immediately 
you flnd tiiat the decls; cargo is within the contemplation of the parties, you 
must deal with it as if shipping a deck cargo was lawf ul. When you hâve 
established that it is a deck cargo lawfully there by the contract of tiie parties 
it becomes subject to the rule of gênerai average. " 

Macl. 665, says: 

"Groods carried on deck give no claim to contribution, although thrown 
overboard for the conimon beneflt, unless they were so stowed in accordance 
with a usage of the trade. This, if not the rule of English law, is at least 
the acknowledged rule of practice among mercantile men in this country," 

And, after citing several cases, further says, page 667 : 

"The received opinion, therefore, now is that, by the law of this country, 
the jettison of deck cargo gives no claim to gênerai average contribution, un- 
less such mode of carriage is justifled and sustained by a usage of the trade." 
See, also, Tland. Shipp. 237. 

The suprême court of the United States, in Lawrence v. Minturn, 
tupra, says on this subject : 
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"The extent to whîcli we understand them (the authorities cited) to go, 
and the law which we intend to lay down, is this: that if the vessel is sea- 
worthy to carry a cargo underdeek, and there was no gênerai custom to oarry 
moh goods on deck, in sueh a voyage, and the loss is to be attributed soleJy 
to the fact that the goods were on deck, and their owner had consented to 
their being there, he bas no recourse against the master, owner, or vessel for 
a jettison rendered necessary for the common safety by a storm, though that 
storm, in ail probability, would hâve produced no injurions efEect on the 
vessel if not thus laden." 

An attempt was made in this case to prove a custom in the trade 
not to give bills of lading, and exempting the ships from ail liability 
for ail goods where no bills of lading were given, and no matter how 
lost, or whether stowed on or under decks. As this alleged custom 
was not satisfactorily proved, and, if proven, would be of doubtful 
legality as an innovation on the laws relating to common carriers, 
and against public policy, I am of the opinion that in reason and 
upon the authorities cited, the shipper of the deck cargo on the Het- 
tie EUis ought to hâve relief against the vessel, even though the deck 
cargo may hâve been jettisoned in a péril of the sea for the common 
safety, and the master and owner were without fault. At ail events, 
under the facts of this case, as developed by the évidence, I hâve no 
doubt that the judgment of the district judge, holding the Hettie 
Ellis liable, was in accordanee with law and justice, and a deeree 
having the effect of affirming that judgment will be entered. 



DeVATO V. EiGHT HUNDBBD AND TwBNTY-ThEEB BaRBELS OF PlDM- 

EAGO, etc. 
[Dittriet Covrt, 8. D. New York. May 31, 1884.) 

1. Bill of Ladino — Port of Nkw York — Place of Delivert. 

The légal limits of the port of New York are such as are flxed or recognized 
by the statutes of the state or of tlia United States; aud varions state statutea 
cïearly recognize a part of the westera shore of Long island, iucluding Brook- 
lyn, as a part of the port of New York. 

2. Same — Brooklyn. 

Under the United States Statutes Brooklyn is not a port of deliveryof foreign 
goods, and such cargo is only legally landed there as a part of the port of New 
York. 

3. Same — Custom and Usage. 

Where cai-go is, by the bill of lading, to be delivered at a designated port of 
wide extent, without naming the particular place within the port, delivery 
must be made according to the established custom and usage of the port, and 
in that part of it customarily used in the discharge of similar goods. To ascer- 
tain this, proof of usage, either gênerai or in particular lines of trade, ia com- 
pétent. 

4. Same — Majoritt of Consignkes Control. 

A usage is valid for a majority of the consignées of the cargo of a gênerai 
ship to name the place of discharge, provided it be a suitahle place, and within 
the limits ordiuarily used for the discharge of similar goods. 
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6. Bamb— Paymknt of Fkreiage oe Lightbbaqb. 

Upon such désignation by the majority, the occasional payment of sraall sums 
for ferriage or lighterage to other consigaees dissatisiied witii the place of land- 
ing, such payments being from policy in tlie rivalries of trade, and neither reg- 
ular nor uniform, does not maice a usage binding upon the ship to malte such 
allowances to dissentient consignées, where the place of discharge is otherwise 
Buitable, and according to the usage of the trade. 

6. Bamb— Case ÎStatbd. 

Where the bark G. M., from Ceylon, arrived in New York with a cargo con- 
signed to numerous merchanta, to be delivered at the port of New York, a ma- 
jority of whom directed the ship to Pierrepont's stores, near Wall-street f urri , 
Brooklyn, and the ship di=icharged hcr cargo there, and a consignée of 823 
barrels of plumbago dissented, and demanded the landing of his goods in New 
Yorkcity, and subsequenlly, under protest, took his goods from the dock in 
lighters, and refused to pay freiglit except on an allowance of $132.22, the cosl 
of lightering across the East river, and the plumbago was thereupon libeled for 
the freight, held, (1) that 13rooklyn was within the légal limils of the port of 
New York ; (2). that fierrepont's stores were a suitable place of landing, and 
the most usual place for landing such goods, as proved by the usage of the 
trade for a number of years past ; (3) that the usage was aïso proved for the 
majority of the consignées to direct the vessel to a particular dock, and that 
their direction, in this case, to Pierrepont's stores was valid and légal ; (4) that 
no such qualification of this usage was proved as bound the ship to pay for fer- 
riage or lighterage to consignées dissenting ; and (5) that the delivefy of the 
plumbago at Pierrepont's stores was, therefore, valid, and that the respondents 
were not entitled to the olïset for lighterage claimed. 

In Admiralty. 

Owen é Gray, for libelants. 

Butler, Stillman é Hubbard, for claimants. 

Beown, J. This libel was filed to recover the sum of $2,883.63, 
freight alleged to be due upon 823 barrels of plumbago, brought on 
board the bark Guiseppe Mazzini, from Colombo, in the island of 
Ceylon, and discharged at Pierrepont's stores, Brooklyn, immediately 
adjacent to the Wall-street ferry. The plumbago was shipped under 
a bill of lading which describes the bark as "bound for New York," 
and that the goods were to be "delivered at the aforesaid port of New 
York" on payment of freight, etc. There were numerous other con- 
signées of différent portions of the cargo, under varions bills of lading, 
quite a number of the other shipments being also of plumbago. The 
vessel arrived in New York on the fifteenth of January, 1882. Prior 
thereto a majority of the consigtiees, upon the solicitation of the 
agents of the proprietor of Pierrepont's store, had signed requests that 
the bark should go to Pierrepont's stores, Brooklyn, to unload. The 
claimants of the plumbago in suit were not consulted. They wanted 
their cargo landed in New York, and ou learning that the bark had 
gone to Brooklyn, protested against her unloading there. The plum- 
bago, however, was put upon the pier there, and subsequently taken 
thence by the claimants in lighters to New York. The claimants, 
Gantz, Jones & Co., contend in their answer that, under the bill of 
lading, the ship was bound to make delivery at the city ot New York ; 
that the delivery upon the dock at Brooklyn was wrongful; that while 
there a portion of the plumbago was injured through exposure to snow 
and rain; and that the claimants were subjected to the expense of 
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$132.22, in the subséquent lighterage of the plumbago to New York, 
which they claim as an offset against any sum which may be due for 
freight. 

Upon the trial the daim for injury to the goods while on the pier 
was waived, in order that a décision might be had upon the single 
question ooncerning the right of the vessel, under such a bill of lad- 
ing, to make delivery of the cargo in Brooklyn, against the protest of 
one of the consignées, and without compensation for lighterage across 
the river. 

For some 30 years past there bas existed at this port a contro- 
versy, or something in the nature of a controversy, between ship- 
owners and importers as to the right of a vessel to make delivery of 
cargo consigned to "the port of New York" on the adjacent shores of 
Brooklyn, Jersey City, or Hoboken. The évidence shows that it be- 
gan some 30 or 35 years ago, about which time some of the steam- 
ship Unes began to go to Jersey City. Complaint was immediately 
made by the merchants in regard to that praotice, and some compen- 
sation was paid for the extra expense of ferriage. This liability was 
soon avoided by an altération of the terms of the bills of lading so as 
to give liberty to discharge at Jersey City; and several lines now pro- 
vide generally for an option to discharge at Jersey City, Hoboken, or 
New York. About the same time commodious warehouses began to 
be erected in Brooklyn, which now extend almost continuously from 
Fulton ferry to below Hamilton ferry, on the Brooklyn side. Thèse 
warehouses, with the docks to which they are adjacent, furnish su- 
perior facilities for the ready handling and storage of cargo; and 
during the last 25 years they hâve been more and more used for 
storing goods not intended for immédiate consumption. In certain 
lines of business, the East India trade particularly, a large majority 
of the cargoes of late years hâve corne to be discharged at the Brook- 
lyn stores ; and this tendency bas lately been still further increased 
by the érection of the Brooklyn bridge, as the vessels engaged in that 
trade are mostly unable to go above the bridge without housing their 
topmasts. During the last five years, as the évidence shows, almost 
ail the vessels from Colombo and Ceylon bave discharged at Brooklyn. 

Some 16 or 20 witnesses upon each side bave been examined in 
référence to the custom of delivery. The witnesses on the part of 
the respondents are, for the most part, merchants or persons identi- 
fied in interest with importers. Some of them, however, are entirely 
impartial, and bave been familiar with the controversy on this sub- 
ject for 25 years or upwards, and one of them bas been frequently 
called on to arbitrate upon différences and claims for damage arising 
through deliveries in Brooklyn. The respondents' witnesses ail tes- 
tify that the practice of delivering in Brooklyn, so far as it bas been 
the practice to unload there under bills of lading of this description, 
has always been more or less protested against, and a constant sub- 
ject of claim for compensation on the part of those merchants who 
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desired their goods to be landed in New York. In a few instances 
the cost of lighterage has been paid; but, generally, the only com- 
pensation allowed, where any was given, was the ferry charges for 
trucks employed to cart the goods to New York. 

On the part of the libelants, while snch claims are admitted to 
hâve been made to sonie extent by persons who wanted their goods 
in New York, it is contended that such complaints are now much less 
fréquent than formerly; that they never amounted to much, and al- 
ways came from only a very small proportion of the consignées ; that 
no payments for lighterage were known; and that the occasional 
sums paid for ferriage were paid from policy, in the compétitions of 
trade, or, in a few instances, to avoid litigation, and were so small 
in amount as not to be worth contending for; while quite a number 
of the witnesses had never heard of any such objections, or any claims 
for compensation at ail. Many witnesses for the libelants testify to 
the praetice of late years of landing nearly ail the cargoes from Cey- 
lon at Brooklyn, as above stated; and also to the gênerai praetice 
of delivering cargoes at any dock in New York or Brooklyn selected 
by a majority of the consignées. 

The first ground of défense is that a delivery at Brooklyn is not a 
fulfiUment of the contract contained in this bill of lading, because 
the bill of lading describes the vessel as "bound for New York," and 
makes the goods deliverable "at the aforesaid port of New York." 
If this contention is sound, no freight was earned. The Boston, 1 
Low. 464. This contention, however, eannot prevail, for the Brooklyn 
wharves are clearly within the légal limita of the "port of New York," 
and hence within the possible limits of the port, as commercially 
understood. 

1. The légal limits of the port of New York must be held to be 
such as are fixed or recognized by the statutes of the state or the 
United States. No statute of the United States defines thèse limits 
with strictuess. By section 2535, the state, for the purposes of the 
collection of the revenue, is divided into 10 collection districts, the 
second of which is the "district of the city of New York," comprising 
"ail the waters and shores of the state of New York, and of the coun- 
ties of Hudson and Bergen, in the state of New Jersey, not included in 
other districts" in which New York is made "the port of entry;" and 
10 other towns and cities between Newburgh and Troy, inclusive, as 
well as Cold Spring and Port Jefferson, on Long island, are made 
"ports of delivery;" while Jersey City is made "a port of entry and 
delivery, with an assistant collector to act under the collecter at New 
York." By section 2536 the revenue "officers are required to "réside 
at the port of New York," excepting one assistant collector, "who shall 
réside at Jersey City." Section 2770 requires every vessel arriving 
from a foreign port to make entry of ship and cargo at one of the 
designated ports of entry, and prohibits the unloading of cargo else- 
where than at one of the designated ports of entry or delivery. The 
v.20,no.8— 33 
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eecond collection district, therefore, of which New York îs the port of 
entry, extends from Sandy Hoôk to Troy, on tbe Hudson, and em- 
bracéa the west end of Long island, including Brooklyn. New York, 
as "a port of entry," is clearly not co-extensive with the whole collec- 
tion district, since this distriét embraces not only Jersey City, which 
is made a distinct port of entry and delivery, but also 12 other des- 
ignated "ports of delivery." The unloading of goods from a foreign 
port at any other place than a designated port of entry- or delivery 
is illégal, (section 2770; U. S. v.Hayward, 2 Gall. 510, 511,) and as 
Brooklyn is not a designated port of delivery, unless it were included 
in the port of New York as a port of entry, the unloading of any for- 
eign goods at Brooklyn would be illégal. The long practice, however, 
of landing foreign goods there under the authority of the collector 
should be deemed conclusive évidence that Brooklyn, by common 
understanding, is included within the port of New York as a port of 
entry. In ordinary commercial usage, alsoj. Brooklyn is not recog- 
nized, I think, in foreign commerce as a distinct port, but only as an 
adjunct of the port of New York. As I hâve said, foreign goods can- 
uot be legally landed there at ail except as a part of this port ; and 
in foreign bills of lading, when Brooklyn is referred to, it is more 
usually, I think, by the names of its docks only, as a part of the port 
of New York, and without the mention of Brooklyn eo nomine. In 
Carsanego v. Wheeler, 16 Fed. Eep. 248, the ship was to proceed from 
Plymouth, England, to New York, "only Atlantic dock," i. e., to Brook- 
lyn, as a recognized part of the port of New York, though Brooklyn 
was not named; and in Irzo v. Perkins, 10 Fed. Eep. 779, under a 
bill of lading making the goods deliverable at the port of New York, 
the vessel, by consent of ail the consignées, also went to Atlantic 
dock, Brooklyn, to discharge on lighters ; and such cases are very 
fréquent. 

VariouB statutes of the state of New York indicate more precisely 
the limits of the port of New York for varions maritime purposes. 
By the act of March 30, 1855, c. 121, commissioners were appointed 
for the préservation of the harbor of New York from encroachments," 
who were empowered "tO cause the necessary surveys of the said har- 
bor, and to ascertain whether, in référence to the présent and probable 
future commerce of the cities of New York and Brooklyn, any further 
extension of piers, etc., into the said harbor ought to be allowed; and to 
recommend the establishment of such exterior lines in différent parts 
of the said harbor, opposite and along the water fronts of the cities 
of New York and Brooklyn, the county of Kings and county of Kich- 
mond, beyond which no érection should be permitted." By the act 
of April 16, 1857, it was made unlawful to throw into the waters of 
"the port of New York below Spuyten Duyvel creek, on the Hudson 
river, or below Throg's point, on the East river, or in the bay, inside 
of Sandy Hook," any cinders or ashes, etc. Many of the sections 
ai. this act (sections 1, 3, 4, 5, 6, 10, 11) obviously apply to the piers 
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and bulk-heads of Brooklyn as belonging to "the port of New York." 
By the act of April 17, 1857, c. 763, "the bulk-head Une and pier line, 
adjacent to the shores of the port of New York," are declared to be as 
tberetofore recommended by the commissioners, embracing "from a 
point one mile north of Spuyten Duyvel creek, thence southerly to 
the entrance, and along the north shores of Spuyten Duyvel creek 
and Harlem river, and easterly along the north shore of the East 
river to Throg's Neck; also from the entrance to Little Neek bay, in 
the eounty of Queens, westerly along the south shore of the East river, 
including Flushing and Gowanus Ijays and Newtown creek, to the 
westerly end of Coney island." The laws regulating "the pilotage of 
the port of New York" evidently contemplate the same territorial ex- 
tent. See act of June 28, 1853, c. 467; Laws of April 3, 1857, c. 
243. The same is true of the act establishing and regulating "the 
board of port wardens of the port of New York." By the act of April 
14, 1857, c. 405, this board consists of nine members, "one of whom 
shall be a résident of the city of Brooklyn." So, also, the act con- 
cerning "the eaptain of the port and harbor-mastera of the port of 
New York," (act of May 22, 1862, c. 487,) evidently includes the 
same estended territorial jurisdiction. Section 8 of the act last cited 
provides that "each of the said harbor-masters shall remain in and 
perform the duties assigned to him by the eaptain of the port, and 
flhall not absent himself from the cities of New York or Brooklyn 
without his permission." 

In view of thèse various statutory régulations defining the limits of 
the port of New York, in référence to subjects so intimately conneoted 
with commerce and navigation, as well as the fréquent récognition of 
the Brooklyn docks in foreign bills of lading as a part of this port, 
it cannot be held that Brooklyn is outside of the limits of the port of 
New York, so as to render a delivery of cargo there neeessarily a non- 
fulfillment of a contraet to deliver at the port of New York. 

2. It does not follow, however, that a delivery of cargo is neeessa- 
rily a good delivery because within the légal limits of the port. Such 
is not the meaning or intention of the bill of lading. No one would 
seriously contend that under a bill of lading like this goods consigned 
to a merchant in New York city could be lawfuily delivered at Spuyten 
Duyvel, some 18 miles above the Battery, at the mère option of the 
eaptain, because Spuyten Duyvel is within the geographical limits of 
the city and port of New York, or at Throg's Neck, or at Sandy Hook, 
because those places are also within the légal limits of the port. 

A bill of lading is a commercial document, to be interpreted accord- 
ing to the usages of commerce. A port, in the commercial sensé, and 
by the most ancient définitions, is an inelosed place where vessels 
lade or unlade goods for export or import. "Portus est locus con- 
clusus quo importantur et unde exportantur mer ces; idem et statio 
dicitur conclusus ac firmate." Pardessus, Lois Mar. tit. 1, p. 179. "A 
station (anchorage) is also so called when inelosed and made safe." 



516 . fEPEBAL BBFOBTEB. 

The port is not any place within the geographical limits of the same 
name whare ships might load and unload, but where they in fact 
do BO, i. e., where they are accustomed to do so. Commercially con- 
sidered, a port is a place where vessels are in the habit of loading or 
anloading goods; and the limits of the port, as respects a delivery 
under the bill of lading, turn purely upon the question of fact, within 
what limit ships and merchants hâve been accustomed to receive and 
deliver cargo consigned to the port designated, without any necbs- 
sary regard to geographical or political divisions, or to police or stat- 
utory régulations. Consignées of goods at a designated port hâve a 
right to expect a delivery of their goods acoording to the estabiished 
custom and usage of the port, and in that part of the port custom- 
arily used for the disoharge of such goods; and the vessel is bound, 
and has a right, to make delivery accordingly. Abb. Shipp. tSTS ; 
Vose V. Allen, 3 Blatchf. 289; The Orafton, 1 Blatchf. 176; GatUffe 
V. Bourne, i Bing. N. G. 314, 329; Cargo ex Argos, L. E. 5 Priv. G. 
134, 160; Irzo v. Perkins, 10 Ped. Bep. 779. 

Where the commerce of a port is iucreasing rapidly, the limits 
within which goods are deliverable must necessarily be gradaally en- 
larged. The direction in which thèse limits shall extend will be de- 
termined by considérations of convenience and economy. Before 
the docks and piers along the lower part of New York became incon- 
veniently crowded, and no greater convenience, economy, or dispatch 
were afïorded at Brooklyn, no gênerai practice of delivering cargo 
there, except by consent, could be deemed rightful, or in accordance 
with the custom of the port. Bot the lower part of the city has long 
since become incapable of accommodating the shipping of the port; 
and the opposite shore of Brooklyn evidently furnished, in part, the 
readiest means for the necessary additional accommodations. The 
12 lower blooks on the East river front, embracing half the distance 
from the Battery to the bridge, hâve, for more than 25 years past, 
been devoted by the state statutes to spécial uses which exclude or- 
dinary foreign commerce. See act of April 13, 1857, c. 367. The 
other docks, moreover, in the lower part of the city, are so largely 
appropriated for varions ferries, steam-ship lines, and to spécial 
branches of trade, that comparatively few remain available for the 
accommodation of miscellaneous foreign shipping. While the limits 
of the port within which goods were usually unladen were, from neces- 
sity, therefore, continually pushing further up the East and Hudson 
rivers, it was impossible that the natural advantages of Brooklyn, 
from its proximity to the lower part of the city, and its easy ap- 
proach, should not be seized and applied to the same uses. 

It matters little how the appropriation of new localities for the de- 
livery of goods originates. It is usually, doubtless, by the consent 
or agreement of parties, prompted by considérations of convenience 
and economy; such, as I am informed, has recently taken place 
as regards the new ootton docks and warehouses at Staten island. 
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But what begins in spécial agreement may, ère long, end in a pre- 
vailing custom, either in gênerai trade or in a particular traffic; 
and the question in any particular case must be, •whether the prac- 
tice of landing at such parts of the port bas become so gênerai and 
80 established as to be fairly and reasonably entitled to be recog- 
nized as within those limits wherein the merchants of the port or- 
dinarily receive, and vessels ordinarily discharge, such goods. To 
show tbis, proof of usage is necessarily received, and such is its ap- 
propriate office. Ostrander v. Browii, 15 Johns. 39, 42; The Ree- 
side, 2 Sumn. 569. 

In Bradstreet v. Héron, Abb. Adm. 209, it was held by Betts, J., 
under a usage proved in that case, and upon a défense precisely 
similar to the défense in this caae, that a dehvery of goods at quar- 
antine, during the quarantine season, was a compliance with a con- 
tract of the bill of .lading to deliver at "the port of New York." The 
same, also, in substance, was held in the case of Gracie v. Marine Ins. 
Co. 8 Cranch. 75. 

In this case, I think, the weight of évidence undoubtedly shows that 
the docks and warehouses of Brooklyn opposite the lower part of New 
York bave been so long and so generally used for the delivery and 
storage of goods consigned to this port, especially in the trade from 
Ceylon and the East Indies, as to be entitled to récognition, not 
merely as one of the customary places of discharge within the port, 
but, in fact, as the chief place for the discharge of such goods. I am 
satisfied, from the évidence, that a great majority of the merchants 
in that trade bave long since found it to be for their convenience and 
their interest to hâve their goods delivered at the stores there rather 
than in New York city. So largely bas this part of Brooklyn been 
employed in that trade, under bills of lading like this, that if thèse 
docks and warehouses were to be suddenly destroyed, and incapable 
of being restored to use, the changes made necessary, especially in 
the eastern trade, would amount almost to a révolution. And, if this 
be 80, it is clear that the use of thèse docks and warehouses, as at 
présent established, is an intégral and essential part of the established 
commerce of the port, for the customary delivery and receipt of goods. 

In the case of a gênerai ship it is not to be expected that ail the 
consignées will be equally accommodated by a single place of land- 
ing. The most that can be expected is to accommodate the majority 
of the consignées; and if the vessel lands at a suitable wharf within 
the customary limits for the discharge of similar goods, and in ac- 
cordance with the request of a majority of the consignées, as in this 
case, her obligation is performed, though the minority might find 
some other place of discharge more convenient. 

It was not claimed in this case that the landing at Pierrepont's 
stores was unreasonable on account of its distance ; or that the re- 
spondents would bave been subjected to less expense for cartage or 
lighterage had the bark landed at any available pier on the New l''ork 
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shore. What New York docks were available for the diseharge of 
this bark does not appear. Had she goue to some of the up-towa 
wharves within the présent ordiaàry limits for discharging goods, as 
she might hâve done had there been no direction by the majority of 
the consignées, there is no évidence to show, and it cannot be as- 
sumed, that the respondents would hâve been subjected to any less 
expense for truckage or lighterage than they incurred through the 
delivery at Brooklyn. 

The prevailing usage for a number of years past, to discharge 
nearly ail cargoes like the présent at Brooklyn, is not seriously denied ; 
the respondent's évidence, on the whole, confirms it. The point they 
contend for is, rather, that this practiee is illegitimate and illégal; 
and that those who do not assent to such delivery are, therefore, en- 
titled to compensation, either for lighterage or f erriage, to New York ; 
in other words, the respondents, while admitting the prevailing prac- 
tiee of discharging at Brooklyn, seek to ingraft upon it either a légal 
obligation, or a eustom on the part of the ship, to make compensa- 
tion to those who dissent. Apart from any usage to make compen- 
sation, I cannot hold the vessel legally bound to do so, for the rea- 
sons above stated. The évidence, while showing the payment, in 
many instances during past years, of small sums, fails, in my judg- 
ment, to establish any such gênerai practiee of this kind as amounts 
to a usage obligatory on the ship to allow such offsets to the compar- 
ative few who object to the landing in Brooklyn. The superior conven- 
ienee of Brooklyn over the up-town docks, to which vessels might go 
for discharge, and the presumably less expense of landing at the for- 
mer, in the absence of any proof on the subject, require the claim for 
lighterage and ferriage on account of landing in Brooklyn to be re- 
garded as resting on technical grounds, rather than as meritorious 
and substantiaL When this bark arrived in New York she was, 
therefore, in my judgment, entitled to consider the docks of Brooklyn 
as available places for the discharge of her cargo, as well as those 
upon the New York shore; and, in selecting the one shore or the 
other, she was subject only to the rules ordinarily applicable between 
différent places of delivery in the same port. Where there are sev- 
eral wharves equally convenient to the carrier, he is bound to deliver 
at that most convenient to the shipper, if seasonably notified of such 
préférence; and, where the consignées are numerous, a usage for the 
majority to name the place of discharge is valid, if the place named 
be suitable, and within the limits where such cargo is ordinarily 
landed. The Boston, 1 Low. 464, 466 ; The E. H.Fittler, Id. 114; 
1 Pars. Shipp. & Adm. 233, note. 

In the case of Blossom v. Smith, 3 Blatchf. 316, Nelson, J., held 
valid an established usage of trade less obviously reasonable than 
this; namely, that the largest single consignée of a cargo of naval 
stores, such as resin, turpentine, etc., might sélect a yard in Brook- 
lyn at which the whole cargo should be delivered, and that the other 



THE OAIRNSMOEB. 519 

consignées must accept delivery there, The case, as reported, does 
not state the form of the bill of lading ; but on examining the record 
I find that the bill of lading in that case was of the usual form, de- 
scribing the vessel as bound for New York, and the cargo to be deliv- 
ered to the consignées "at the port of New York," as in this case. 
Such cargo was not allowed to be stored in the city of New York ; 
and the same is true in regard to part of the cargo of the bark in the 
présent case. 

The usage proved in this case, for the majority to name the place 
of landing, was not controverted. The same usage in other lines of 
trade has been repeatedly proved before me, and acted on in other 
cases without serious question. The bark in this case went to Pierre- 
pont's stores, as I bave aiready said, upon the request of a majority 
of the consignées. Though this did not suit the respondents, it must 
be assumed that it did better suit the majority than a delivery on the 
New York shore; and as this was within the légal limits of the port, 
and was also a suitable dock where such cargo is proved to hâve been 
long customarily discharged, I cannot hold that the bark, in going 
there in accordance with the request of the majority, failed in its duty 
under the bill of lading, or violated any légal right of the respond- 
ents; and I cannot, therefore, allow them the offset claimed. 

The libelant is therefore entitled to a decree for |2,883.63, the 
amount of freight claimed, with interest and costs. 



The Caiensmoeb. 
{District Court, D. Oregon. June 14, 1884.) 

1. Deeelict— Right of Pikst Salvors. 

The bark Cairnsmore went ashore on Clatsop beach in a thick fog, and the 
master and crew took to the boats and lef t her, without, so far as appeared, 
any intention to return or hope of recovering her, but sold her as she lay, within 
two days, for the benefit of whom it might concern ; but in tlie mean tirae she 
was taken possession of by the libelants, who proceeded at once to save her 
tackle, apparel, furniture, stores, and cargo. HM, that the vessel was dere- 
lict, and that the salvors who flrst got possession of her were entitled, for that 
purpose, to maintain the same, even against the owners or their vendees, so far 
and so long as they were reasonably able and had the means to save her or any 
part of her ; but when it was manifest that they were unable to do so in any 
particular, as well and surely as others who might ofler to assist in the enter- 
prise, it was their duty so far to yield the possession to such others. 

2. Salvagb Sbbvicb— Compensation os. 

Where there is neither risk of life nor property involved in a salvage service, 
nor any spécial knowledge or ingenuity required or used therein, the principal 
éléments in the compensation of the salvor are the value of the labor and care 
bestowed upon the saved property, and the degree of inlegrityand responsi- 
bility involved in keeplng it safely and duly accounting for it, together with 
the risk of succesa. 
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Soit for Salvage. 

C. W. Fulton and Frederick R. Strong, for libelants. 

Charles B. Bellinger and Rufus MalLory, for claimants. 

Deady, J. The libelants, J. E. Thomas, Thomas Doig, F. H. Ward, 
John Brown, Jamea Lidwell, Duncan W. McKenzie, W. G. Eoss, A. 
McKenzie, John Wilson, 0. A. McGiiire, William Stodard, and Martin 
Foard, bring this suit for salvage against the tackle, apparel, and cer- 
tain of the furniture, stores, and cargo of the bark Cairnsmore, lately 
stranded on Clatsop beach, a short distance below Point Adams light. 
The libel contains a list of the articles saved from the bark, which 
includes her sails, rigging, hawser, anchor, and mooring chains, chro- 
nometer, compassés, boats, anchors, and 29 barrels of cément, alleged 
to be of the value of $8,000. The claimants, J. A. Brown and W. T. 
McCabe, answering the libel, admit the salvage service, but allège 
that soon after the stranding of the vessel, and before the saving oî 
the articles in question, except the sails, they purchased the Cairns- 
more and cargo from the master for the sum of $450, and demanded 
the possession of the same from the libelants, which was refused; 
whereby they lost the opportunity of saving both the vessel and cargo, 
which they were prepared to undertake with a reasonable prospect of 
success. 

From the évidence it appears that the Cairnsmore was an iron ves- 
sel bound from England to Portland, with a cargo of cément of about 
1,400 tons. On Thursday, September 27th, she went ashore on Clat- 
sop beach, in a thick fog, with a light wind, a mile or two below Point 
Adams light. On the next day the master and crew left her in the 
ship's boat, and within a few hours were picked up by the steam-ship 
Queen of the Pacific, near the mouth of the Columbia river, and carried 
to Astoria. On Friday eveuing, McCabe, Duncan W. McKenzie, and 
several others of the libelants, having heard of the stranding, gathered 
in the vicinity of the wreck, and the next morning McCabe and 
McKenzie, by means of a small skiff, which the latter had procured, 
boarded the vessel, and took possession of her, and, with the aid of 
the rest of the libelants, commenced to wreck her. They first took off 
the sails, which were still set, and sent them ashore on a line from 
the foretop to the beach, and then commenced to remove the rigging. 
During the forenoon of Saturday the master of the vessel visited the 
beach, and returned to Astoria with the local agent of Lloyds, who 
had corne down from there with McCabe the day before. During his 
short stay on the beach the master did nothing towards asserting any 
right to the possession of the vessel, or interfering with that of the 
libelants, or objecting to their action. On his way back to Astoria 
the master met a telegram from Portland, advising him that he had 
been appointed agent for the owners, and directing him to associate 
Bome one with himself, and hold a survey of the vessel, and dispose of 
her to the best of his ability. Thereupon the master selected his 
companion, Lloyds' agent, as his associate, who was also the bearer 
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of a message from McCabe to his clerk in Astoria to buy the vessel 
if she was offered for sale, and they two, concluding that they bad 
already held a sufScient survey of the vessel, went on to Astoria tbat 
evening, and then and there sold ber and her cargo, witbout any fur- 
tber notice or otber bid, so far as appears, to McCabe's clerk, as a 
wreck, for $450, — there being an understanding at the time between 
said agent and McCabe that the former should bave an interest iu tho 
venture if the saie was made, as they espected it would be. McCabo 
went to Astoria on Sunday, and returned on Monday, when he toid 
the libelants that he had purcbased the vessel, and insisted that they 
should cease their work, and deliver the possession of the vessel and 
property to him, at the same time saying they should be paid for what 
they bad done. The libelants refused to quit work or surrender pos- 
session of the property, but told McCabe he migbt continue to work 
witb tbem as a salvor, or, that they were willing to stand in with him 
on the purehase, wbich they thought he ought to bave made for the 
benefit of the whole party, as they bad agreed beforehand to bid as 
high as $3,000 for the wreck, if it was sold. But they would not 
allow him to take exclusive possession, nor put a gang of men on 
board to woik on his aceount, McCabe would not accept their prop- 
osition, and they would not yield to bis demand; and therefore the 
former did nothing more towards saving the property, and the libel- 
ants con tin ued their opérations until about Nov«mber lOth, when they 
surrendered the vessel to the claimants. The only means they bad 
of saving the material, besides the line from the foretop, were dx 
teams which they hired from the neighboring settlers. At low tide 
thèse were driven in the surf within 30 to 40 feet of the vessel, and 
loaded from the yard-arm with heavj' articles, which were hauled 
ashore. There the sails and other perishable materials were stored in 
a tent until they could be removed to Skipanon by wagon, and thence 
boated to Astoria, where they are now stored. The anchors and 
chains were left well up on the beaeh, where they are now, buried in 
the sand. Aeeording to the testimony of McCabe he had the men 
and means at his oommand wherewith to bave placed a donkey engine^ 
of 4,000 pounds weight on the vessel by Tuesday, and taken out the 
cargo in a few days, and thereby enabled the vessel to corne ashore, 
out of the breakers, to a place of comparative safety, from which she 
migbt hâve been thereafter gotten out to sea again at some convenient 
time. But it does not appear that the men were on the ground, nop 
that the engine was ever any nearer than Astoria. After the libel- 
ants gave up the wreck, McCabe employed Thomas Doig, one of the 
libelants, and some four or five others, who removed from the vessel 
for him two anchors, weighing between three and four thousand pounds 
eaoh, by lowering them from the yard-arm into a wagon and hauling 
tbem ashore. It also appears from the évidence that by Monday the 
vessel was beginning to fill from the water pouring in at her after- 
lights and companion way, and that by Wednesday the whole cargo 
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of cément was wet and ruîned. The vessel remained intact until aboufc 
February, when she broke up and went to pièces. 

My conclusion from the circnmstanees is that ttie Cairnsmore, wben 
found by the libelants, had been abandoned by her master and crew 
without the hope of recovery or the intent to return and reclaim her. 
She was then derelict, and liable to be taken possession of by the first 
corner. 2 Pars. Shipp. & Adm. 288; Cohen, Adm, 78. Waiving 
inquiry into the honafides of the sale to the claimants, and assuming 
that it was good as against the libelants, the claimants only succeeded 
thereby to the rights and interests of the former owners. As againat 
the latter or their vendees, the libelants had the lawful possession of 
the property, and were entitled to keep the same so far and so long 
as was necessary to enable them to complète the salvage service in 
which they were engaged. But the rights of the libelants were qual- 
ified by the circumstance of their power or oompetency to perform 
this service. And if it was manifest that with their means they could 
not save the property as well or as surely as others who might offer 
to assist or take part in so doing, they were bound to allow such 
others to engage in the undertaking. 2 Pars. Shipp. & Adm. 270- 
281. The claimants, as owners, had also the right to participate in 
the saving of the property, so far as such participation was plainly 
necessary to that end. And it is clear that such necessity existed as 
to the cargo, for the libelants were not prepared to get it out with the 
dispatch which the circumstances required. Indeed, it is very doubt- 
ful if the claimants oould bave gotten out one-third of it, even if they 
had succeeded in getting an engine on board by Tuesday. But it may 
be that, if the dead-lights and after companion way had been properly 
closed, the water might hâve been kept out of the hold longer and 
more might bave been saved. Besides, as the cargo came out, the 
vessel would bave risen up and come ashore out of the breakers, and 
been less liable to take in water. But the claimants were not entitled 
to the exclusive possession of the vessel, or to deny the libelants their 
right to salvage for the property already saved, or to prevent thetn 
from doing what they could to save more of it. The law favors the 
first salvors, and does not allow others to share with them in the en- 
terprise and compensation, unless and only so far as there is a ne- 
cessity for it, The Ida L. Howard, 1 Low. 2; Cohen, Adm. 82. 

The olaimant MeCabe mistook bis rights when he demanded that 
the libelants should "give up the ship" and turn the whole matter 
over to him. The libelants refused to comply with this demand, as 
they had a right to. And although they may hâve been acting un- 
der the appréhensions that they had a right, under the circumstances, 
to prevent McCabe from putting an engine on board, and thus aid in 
saving the cargo, they never actually refused to accède to any such 
proposition, because it was never made to him. Nor were the claim- 
ants ever in a position to make such an offer, for they had no such 
îneans orappliances on the ground or in sight, and now only claim 
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that they were within their reach, and, if the libelants had abso- 
lutely surrendered the possession of the vessel to them, as thej re- 
quired, they would hâve brought them into use. 

The claimants' case is not one that appeals strongly to one's sensé 
of justice. McCabe, while acting as a saivor with the libelants, pri- 
vately purchased the wreck from under them, at a covert sale, for a 
nominal sum, and then not only refused to admit them to share in 
it, but actually undertook to deprive them of their possessions and 
right as the first salvors. 

Neither do I find that the libelants are guilty of any such unskill- 
fulness or négligence in the saving of this property as ought to préju- 
dice their claims for salvage. The proportion that ought to be al- 
lowed them is not so easiiy ascertained. The allégations of the parties 
as to the value of the property saved are a great ways apart, and the 
proof on the subject is meager and unsatisfactory. Indeed, it was 
understood that there would be an admission or stipulation on the 
the subject, but I am unable to find any in the report of the testi- 
mony. Where the property is comparatively valuable, and is saved 
with but Utile labor or riak of life or property, the proportion allowed 
a saivor is less than when thèse conditions are reversed. The time 
occupied in this service was considérable, — probably 40 days in ail, — 
during which time some of the libelants were employed a portion of 
eacb day. But the time employed in the surf in getting the property 
ashore was only about one hour out of two, as the water was too 
deep or rough to work in when it was above half tide. There was 
little or no property employed by the libelants. The teams which 
were used to liaul the property from the vessel were ail, and the risk 
to them was not serions. The weather was comparatively calm and 
mild, and there was no particular risk to life, except from exposure 
to cold in the surf. Neither was there any particular skill or inge- 
nuity brought to bear upon the undertaking by the libelants, The 
principal éléments in the value of their service are the labor and care 
bestowed upon the property while removing it from a place of danger 
to that of safety, and the integrity and responsibility involved in keep- 
ing it safely and duly accounting for it. Add to this the risk which 
they took of getting nothing for their labor if they did not succeed, 
which in this case was not very great. Allowing that the libelants 
were engaged in the work of saving this property 40 days, $5 a day 
for each of them during the whole period, or $2,400 in ail, in addi- 
tion to the $383.82 in money which they expended for teams on the 
beach, transportation to Astoria, labor, and supplies, seems to me a 
very reasonable compensation for their oare and labor. But if the 
property is only worth $2,500, as alleged by the claimants, there 
would not be that much left after paying the costs of the proceeding; 
whereas, if it is worth $8,000, as alleged by the libelants, and my 
impression is that this figure is much nearer the truth, the half or 
one-third of its value might be suf&cient compensation to the libel- 
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antfl both for their services and expenses. The reward for salvage 
service is affected, among other things, by the value of the property 
saved. This is one of the risks which wreckers take. The Albion 
Lincoln, 1 Low. 75. But in the case of a derelict, when the salv- 
age service is considérable and the value of the property saved in- 
considerable, the whole may be awai'ded to the salvor. The Zea- 
land, là. 1. Under the circumstances, the safest course to pursue in 
the matter is to make an order for the sale of the property, — a thing 
which ought to bave been done long since, on the application of one 
or both of the parties, — and reserve the final award of salvage until 
the value of the property is thus ascertained. In the mean time, if 
the parties are willing to abide the gênerai ruling in the case, they 
may agrée, without any further proceeding, upon a disposition of the 
property in accordance with thèse suggestions. 

A decree will be entered that the libelants are entitled to salvage, 
the amount of which will be determined when the value of the prop- 
erty is ascertained upon a sale thereof, which is now ordered. 



The Lizzib Hendersok. 
(District Court, 8. 1). Florida. 1884.) 

1. Collision — Weight op Evidence. 

Where 11 witnesses are se situated that they cannot be mistaken in regard 
to a fact to which they teatify, and their teslimony is to a positive faet, the 
weight of évidence is in favor of that fact, altliough otlier disinterested wit- 
nesses contradict it, tesUfying to a négative fact, tliere being grouad for be- 
lieving tliat they might hâve beea misfalsen. 

2. Bame — Section 4234, Rev. St. — Vessel at Anchok. 

A sailing vessel at anchor must show a torch-Iight upon tlie approacli of a 
steamer, uader section 4234, Rev. St., and a failure to do so is négligence. 

3. Bame — Dutibs op Vbssels— Loss Apportionbd. 

' It is the duty of a steamer to avoid a sailing vessel, but it is also the duty of 

the latter to aïïord the steamer a.11 the means and signais the law, custom, and 

common prudence prescribe, to enable her to raake the avoidance ; and if, by a 

failure so to do, disaster occurs, she must bear the loss or a share thereof, àc- 

•' cording as the collision resulted from her sole or partial fault. 

4. IntBKPhetation pF Statutes. 

Statutes are to be interpreted acoording to the manifest import of their words, 
and that sensé of the words which harmonizes best with the context, and pro- 
motes in the fullest manner the apparent policy and object of the législation, 
■ must be adopted. ; 

In Admiralty. Collision. 

i. W. Bethel and G. Bowne Patterson, for libelant. 
,. iS. M. Sparfcman and W. C. Maloney, Jr,, for respondent. 
•> Locke, J. The steam-ship Lizzie Henderson, while coniing out 
of the harbor of Cedar Keys on the evening of September 5, 18S0, 
ptruck the schooner Competitor, lying at anchor in the cfaannel, and 
thjsis ^ libel to recover damages, One vessel was a steamer under 
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way; tbe other, a sailing vessel at anchor. The collision is admitted 
and fully proven, and the steamer, prima facie, so in fault that tlie 
burden of proof is upon respondent to show fault in the sehooner. 

In défense, it is urged that the sehooner was anehored in an im- 
proper place; that shehad nolights up ; that she exhibited no lighted 
torch upon the approach of the steamer. Upon the first two grounds, 
as questions of f act, the testimony is directly contradictory, and by such 
a number of witnesses on each side, whom I hâve no reason, aside 
from the discrepancies in the testimony, to doubt, that it is impossi- 
ble to détermine the true state of the case with any degreee of satis- 
faction. The sehooner had been ordered to quarantine, and instead 
of anchoring to the eastward of the buoy which marked the limit of 
the quarantine ground, had anehored to the westward of it, in the 
channel. This was about 300 or 350 yards wide within the 12-foot 
mark lines. Just how far from the buoy the sehooner was anehored is 
uneertain; the witnesses hâve varied from 35 yards to 200, but there 
was ample room for any other vessel to pass. It does not appear 
to bave beenneglect in the masterof the sehooner in anchoring where 
he did, but a misunderstanding as to the location of the quarantine 
ground, from the directions given him by the quarantine ofBeer. It 
is not a question of importance in this case whether the Competitor 
was actually within the limita of the quarantine grounds, any further 
than to inquire whether she was anehored in an improper place, re- 
gard! ess of any quarantine. 

In the case of The S. Shaw, 6 Fed. Eep. 93, there was a statute posi- 
tively forbidding anchoring where she was in range of the lights, but 
there was no such rule of law or custom prohibiting anchoring hère. 
The Competitor was prevented from anchoring near the wharf, the 
usual anchorage for vessels, and although the master of the steamer 
says it is not customary for small vessels to anchor in this part of the 
channel, if suffieient space is left for vessels to pass safely, such an- 
choring only required more diligent watchfulness and care in war;n- 
mg any approaehing vessel. Although the Competitor was anehored 
between the banks of the channel, I do not consider that she was so 
in mid-ehannel as to be in fault, if she complied with thé law in 
ûfcher respects. There was unquestionably abundant room for any 
vessel to pass her, and no unusual or strong eurrent making naviga- 
tion difficult, or any obstacle to prevent her being seen from a dis- 
tance. 

Aecording to the testimony of Jackson, master of the steam-ship, 
when compared with the chart, she was 100 yards to the eastward of 
the sailing Une, as shown by the same. But she was not so out of 
the way of passing vessels as to excuse her from the maintenance of 
the required lights, but was so anehored as to make such lights and 
an anchor watch an imperative neeessity ; and hère arises a more dif- 
iieult question. Eleven witnesses, the ofiBcers and crew of the Com- 
petitor, as well as the entire officers and crew of the : Nonpariel, a 
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schooner lying within ôpeaking distance, but about 100 yards from 
her, a-wear positively that the Competitor had a large, bright light up 
at the jib-lift. One party testifies to putting it up; another to hav- 
ing ordered and seen it put up ; and ail to having seen it burning, 
bright and clear, until the schooner was struck by the steamer, when 
the lamp fell eut of the lantern on the deck. Two pilots, anehored 
some 300 yards away, the master, first and second mates, and quar- 
termaster of the steamer, and two passengers on board her, state as 
positively that they saw no lights, and are confident none were shown. 
This conflicting évidence renders a satisfaetory conclusion difficult, 
if net impossible, and the only thing that présents itself from which 
one can be assisted, is the considération of the opportunities and fa- 
cilities of each party of being thoroughly informed upon the subject 
testified to. No one of them is pecuniarily interested in the resuit 
of this case, and I know of no reason why as full confidence should 
not be given to the testimony of each one as to that of any other. 
Let us see if there is any way by which the différence can be ac- 
counted for. The steamer was going at the rate of eight miles an 
hour, under full head of steam and sail, or at the rate of 204 yards 
a minute. According to the most reliable testimony the schooner 
was not seen until the steamer was within about 80 feet of her, or 
some seven or eight seconds of time. The excitement and commo- 
tion at the time is testified to. The master ran to the wheel to help 
the man there ; the mate, who was coming from aft, when he heard 
the outcry, rushed aft again to cast off the main-sheet; the second 
mate was abaf t' the pilot-house when he heard the commotion ; and it 
may well be believed that none of them got more than a passing 
glimpse of the schooner until they struck her. The passengers were 
neither seafaring men, nor probably conversant with vessels or the 
requirements of lights. The testimony of one shows that he was mis- 
taken as to the light on the Nonpariel, a vessel lying at a short dis- 
tance, and the other saw but one vessel anehored near, while it is 
true there were two;, both with lights distinctly visible. Everything 
goes to show that the steamer -was running what they considered her 
course from the last buoy, and no one was thinking of a vessel in 
their way until just upon her. It was a bright moonlight night,. 
without a cloud in the sky, -within two days of full moon, the moon 
a iittle over two hours high, and the schooner so heading as to be in 
the full light of the moon, and there was no possible reason why she 
could not hâve been seen a half mile under the circumstances, with- 
out any light. The two pilots say they had seen her distinctly 300 
or 400 .yards, when they saw no lights, and to argue that she had no 
lights because they had not been seen by those on board the steamer 
when within visual distance, would equally prove that she was not 
there because they had not seen her. It is stated in évidence that 
there were good and careful men on lookout, — one in the rigging and 
one on the bows. While I wouldnotdeny their being there, the fact 
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tliat they did not see the schooner until she had been seen and an- 
nounced by a passenger, does not show great care on their part. 

It may be easily understood that in such a moment of excitement 
as bas been shown to hâve been existing hère, every one would be 
watching the schooner and where she would be struck, if at ail, and 
take no such thought'of a light as to notice it; and, had no collision 
occurred, been unable to say five minutes later whether she had a 
light or not. The testimony of the two pilots, Clark and Wilson, bas 
been more diflScult to account for, as it must be, unless the position 
is accepted that each one of the 11 witnesses for the libelant com- 
mitted perjury. Thèse libelant's witnesses were so situated that 
they oould not bave been mistaken. They were, a part of them, 
actors in furnishing the light, and ail others so immediately in the 
vicinity that they must bave known of its présence or its absence. 
They testified directly to a positive fact, and not to a négative one ; 
and there can be but one of two conclusions: eitherthat there was a 
light as described, or they hâve every one committed willful perjury, 
which I am not ready to accept. Can we find any grounds for think- 
ing Clark and Wilson may hâve been honestly mistaken in their 
statements? The Competitor was nearly easterly from the Grâce 
Darling, the pilot's vessel; almost in a direct line with a rising or 
newly-risen moon of full brilliancy. She was nearly stem on to them, 
and the fact that they might bave noticed her once, or several times, 
even, when the light, obscured by the schooner's masts or rigging, or 
dimmed by the brightness of the moon, was not seen, would not b^ 
as improbable as that 11 men of presumably good réputation and 
charaeter, with no inducement to false swearing, would hâve com- 
mitted perjury. A light that was brought from the cabin and car- 
ried forward, as testified to by Clark, is conclusively shown by the 
testimony of those on board the steamer, as well as others, to havei 
been after rather than before the collision, as stated. Taking the 
entire évidence as to the anchor-light together, I consider the weight 
is in favor of thero being one, and I must so believe. 

So far the questions hâve been of fact, but one of law is now pre- 
sented. It is claimed and admitted that no torch-light was shown 
upon the approach of the steamer, as is required by section 4234, 
Eev. St., aecording to the act of February 28, 1871. In behalf of 
the libelant it is urged that such requirement is not for vessels at 
anchor, but is only intended to apply to sail-vessels under way; and 
this view seems to be supported by implication by the décisions in 
McClosky V. The AchiUes, 23 Int. Eev. Eec. 368, and The Wanata, 
95 U. S. 600; also, The Sarmatia, 2 Fed. Eep. 915, wbich hâve been 
«ited. But in none of thèse does the question at bar seem to hâve 
been considered and determined, for in The AchiUes on\yw&re tbecir- 
cumstances such as could bave raised it, and in that it does not ap- 
peàr to bave been mentioned. On the other hand, in U. S. v. One 
Raft, etc., 13 Fed. Eep. 796, Judge Bond's opinion would imply that 
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a raft should display a torch, notwithstanding she was at anchor, al- 
though the case was disposed of on otber grounds; and in McGill v. 
The Oscar Townsend, 17 Fed. Eep. 94, Judge Welker remarked that 
"ehe did not display, as it was her duty, a torch-light when the lights 
of the Townshend first appeared, to enable them to see her and avoid 
a collision." 

The language of the law is sufficiently extended to include anch- 
ored vessels, as well as those under way, and it must require good 
reasons to limit its application. As a safeguard, intended to prevent 
collisions, it would seem to demand as libéral a construction as could 
be consistent with the plainly-expressed opinion of the legialators. 
The aet of 1871, in which this provision was embodied, was for the 
purpose of providing in every way possible for the safety of lif e and 
property on board steam-vessels, and may it not be presumed with 
reason that the legislators intended it as much for the protection of 
thèse as for the safety oî the sailing vessel, and to appîy as well to 
vessels at anchor, which might be impediments to navigation, as to 
those under way? Judge Lowell seems to hâve taken this view of 
it in the case of The Léopard, 2 Low. 242, where he remarks ; "I sup- 
pose-this régulation was intended to give a warning to steamers in 
case of need, and one the use or neglect of which could not well be 
disputed." The board of supervising inspectons of steam-vessels 
place the same construction upon it, as in page 42 of the rules and 
régulations it is stated that sailing vessels shall at ail times, on the 
approach of any steamer during the night, show a lighted torch. It 
is plain that the torch is designated by the law as a warning for ap- 
proaching steamers ; every sailing vessel is bound by law to hâve one 
at hand, and be aequainted with the requirements and use of it; and, 
under the circumstances, I cannot say that because the vessel was at 
anchor, her master was justified in neglecting the use of it. It 
might be urged that it was presumed that the steamer would do her 
duty and avoid the schooner, but such presumption cannot be relied 
upon until everything bas been done that can be. I hâve no doubt 
that had the torch been displayed five, or even three, minutes before 
the collision, or even one minute, it would hâve been seen, and the 
damage avoided. 

In The Golden Grave, 13 Fed. Eep. 675, the following language so 
fully expresses the duty of sail- vessels that I adopt it as applying 
hère : 

"While it is true that it Is ths duty of the steam-vessel to avoid the sailing 
vessel, it is no less the duty of the latter to afîord the steamer ail the means 
and signais the law, custom, and common prudence prescribe, to enable her 
to make the avoidance; and if, in any respect, she faits therein, and thereby 
produces the disaster, she must either bear the whole loss, or share thereof, 
as her fault was the sole or partial cause of the collision. " 

Considering the place in which the schooner was anchored, and the 
entire circumstances of the case, I must décide that it was the duty 
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of those on board the sctooner to show a torch as provided by the 
statute, and not doing so was a neglect on their part. 

I am not &iifficiently well satisfied that it was not the intention of 
the legislators to hâve the law apply to such cases, to give an opinion 
in direct conflict with those already given upon the same question. 
In interpreting statutes "we are bound to int^rpret them aceording 
to the manifest import of the words, and to hold ail cases which are 
within the words and mischiefs to be within the remédiai influence 
of the statute;" "we must adopt the sensé of the words which har- 
monize best with the context and promote in the fullest manner the 
apparent policy and object of the législation." U. S. v. One Raft, 13 
Fed. Eep. Y96; citing U. S. v. Winn, 3 Sumn. 212 ; The Enterprise, 1 
Paine, 33; The Industry, 1 Gall. 117. This case certainly cornes 
within the words of the statute, and wocld Lave been remedied by an 
applicatioù of its provisions. If congresâ has neglected to provide 
that steam-vessels under like oircumstances should comply with like 
requirements, it does not necessarily relieve those to which it does 
apply. 

But while the Competitor was in this matter, in my opinion, in 
tault, I am none the less satisfied that there was culpable négligence 
on the part of the steamer. The circumstances fully satisfy me that 
with a reasonable degree of diligence and care the schooner would 
hâve been seen and avoided, notwithstanding the absence of a torch- 
light. 

Each vessel was, in my opinion, in fault, and the damage mnst be 
divided between them. The decree, therefore, will foUow for half 
damages to the Competitor. 



Gardner v. One Thousand Four Hundbed and Sixty-Seven Bales 
oF CoTTON and another.' 

{Circuit Court, S. D. Florida. November Term, 1883.) 

A.DMIKALTY— UnSEAWOBTHT VbSSBI,. 

Wheie cargo is laden on board of a ship wliose owners know that she is not 
seaworthy, and who hâve put lier iip for a long voyage that they never inlended 
she ahonld complète, but intended lo fraudu)«ntly break up the voyage at an 
intermediate port, which intention was afterwards carried eut, held, that ail 
the expenses of taking the vessel into the intermediate port, and her expenses 
there, and the cost of discharging, storing, and reshipping cargo, must be borne 
by the ship and her owners. and are not a legitimate charge against the cargo. 

Admiralty Appeal. 

Treadwell, Cleveland é G. B. Patterson, for claimants. 

L. C. Bethel, for Philbrick, intervenor. 

tReported by Jospph P. Hornor, Esq., of the New Orléans bar. 
v.20,r.o.8— 1'4 
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Paedbb, J. This cause came on to be heard on the record and évi- 
dence, and was argued, whereupon tbe court, being advised in tbe 
premises, doth find the following faots in the case : 

(1) On June 3, 1878, the ship Marie Fredrikke, laden with a cargo 
of 3,601 baies of cotton, 2,000 barrais of résin, and 8,290 staves, 
sailed from the oity of New Orléans, ostensibly on a voyage to Liver- 
pool. 

(2) This vessel in 1876, then known as the Almora, had put into 
Key West when on a voyage from New Orléans towards Liverpool, 
laden with cotton, and had there been condemned as unseaworthy. 
At this time she was consigned to John J. Pbilbrick, of Key West, 
and she was purchased from Pbilbrick by Adolphus C. Diesen, who 
was then in Key West, ex-bark Cadiz . Diesen had remained for some 
time in Key West awaiting the arrivai of funds with which to pur- 
chase this vessel, and bis business office at this time was at the office 
of the said Philbriek. 

(3) In 1877 Diesen took the Almora to Pensacola, and there 
loaded her with a cargo of lumber for Europe. She put into Key 
West, leaking and in distress, and was there consigned by Diesen to 
Pbilbrick. Her cargo of lumber was disoharged at Key West, and 
the vessel was taken by Diesen to New Orléans for repairs, leaving 
Key West in February, 1878. 

(4) At New Orléans this vessel was put upon the dry-dock and re- 
paired. While on the dry-dock she was libeled by Brady & McClel- 
îan, and sold to tiieni for $2,000. This proceding was taken to avoid 
tbe payment of the bills ineurred by the vessel at Pensacola, and the 
sale was made with the understanding that Brady & McClellan were 
to transfer the vessel back to the captain. This transfer was sub- 
sequently made to the mate of the veasel, Ernest Sissenere, a Nor- 
wegian, for $12,000, the cost of repairs. While the vessel was at 
New Orléans her name was changed to Marie Predrikke. 

(5) Tbe repairs made at New Orléans consisted mainly of new as- 
sistant keelsons, placed along-side of the main keelson ; strengthening 
braees or arches, two in number, running the whole length of each 
side of the ship; sheathing and caulking. 

(6) The hull of the vessel was hogged before she was placed on the 
dry-dock. On the dry-dock this bog was partial'y removed. When 
the vessel came ofï the dry-dock she settled back a number of inches 
towards her original shape, but was less hogged tban before going 
upon the dock. 

(7) When the vessel left New Orléans her pumps, spars, tops, and 
outlit were as follows : 

(a) Her main pumps were two. They were so construofced that 
they straddled the keelson like an inverted Y. They could not be 
sounded, nor could they be hoisted out when tbe vessel was loaded, 
noï was there any way of reaching the bottom of thèse pumps. There 
was no sounding-well. The pump gear was very much worn, and one 
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of thèse main pumps threw very little water on the voyage. It waa 
practically of no use whatever. The wind-mill pump consisted helow 
deck of a single tube of iron. There was no sounding-well for this 
pump, and the only way of sounding it waa by lifting the port-box 
and sounding down through the pump-tube itself. This tube ran 
through the assistant keelson, and the sounding-rod, going down the 
tube, struck on the top of a timber, which was gouged out about one 
and one-half inches, to let the water hâve access to the bottom of the 
tube. The assistant keelson was laid, not on the skin, but on the tim- 
bers, and the skin at the bottom of the wind-mill pump was four inches 
thick. À depth of eight inches of wet sounding-rod down this pump 
would indicate that the water was two and one-half inches over the 
skin or ceiling. The wind-mill pump required a breeze of five knots 
to work, and its boxes and joints were worn out, and wanted renewing. 
(6) Several of the spars of the vessel were rotten, and needed re- 
placement. The vessel carried but one spare spar and a half of an- 
other one. On leaving Key West, in February, 1878, she left one of 
her spars there. The fore and mizzen tops of the vessel were also 
rotten. 

(c) The vessel was insuf&ciently supplied with provisions for a voy- 
age to Liverpool, and there is no proof that she had sufficient water 
stowed under her deck for such a voyage. 

(d) The steering apparatus worked very stiffly. 

(e) The crew was composed of the captain, first mate, second mate, 
cook, nine men, and three boys, — in ail, sixteen, — and was not suffi- 
cient for the voyage to Liverpool. 

(8) On June 4, 1878, at New Orléans, a bottomry bond for $10,- 
430.80, with interest at the rate of 20 per cent., making in ail the 
sum of $12,516.96, was executéd by Ernest Sissenere, the mate of 
the vessel, and her nominal owner, which bond was payable on her 
arrivai at Liverpool. 

(9) Before the vessel left New Orléans, Diesen drew, as advances 
on freight, £2,174 4s. 9d., which sum represented about three quar- 
ters ôf the freight he would hâve earned by the safe arrivai of the 
vessel at Liverpool. 

(10) In going out of the mouth of the Mississippi the vessel struck 
on a mud lump near the end of Eads' jetties. She grounded at about 
noon on June 6th, and remained there until June 7th, about 2 o'clock 
p. M. The vessel grounded because her steering apparatus worked 
heavily, and those in charge of her wheel could not throw it quickly 
enough to folio w the tow-boat. During the whole of the time the 
vessel lay upon the lump the weather was fine, and the sea almost 
calm. The vessel was not in motion, and made no water. Her sails 
were set ail the time, and at night there was only a one-man watch 
kept on deck. The character of the bottom where the vessel lay was 
soft mud. It is an ordinary incident of navigation for vessels to 
stick on the mud lumps near the mouth of the Mississippi without 
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snffering other damages than such as resuit from delay. Thîs vessel 
received no damage by reason of sticking on the lump save delay, and 
probable loss of about 30 feet of false shoeing. False shoeing is tim- 
ber from 6 to 10 inches deep, spiked on the lower edge of the keel, 
not bolted through, for the purpose of making the vessel hold the wind 
and not drift. On the afternoon of the seventh of June, a breeze 
springing up, the vessel, with ail her sails set, slid off the lump, and 
for the next two or three hours made about four knots an hour. 

(11) On the voyage to Key West the weather was fine. No storm, 
or even fresh breeze, was experienced. The vessel carried ail her 
sails during ail the voyage, with the exception of her maintop-gallant 
sail for a few hours, Much of the time the vessel was without steer- 
age way. On the voyage the vessel leaked no more than vessels of 
her âge and loadiug usually leak. The wind-mill pump did not work 
on the voyage, and the etarboard main pump threw but very little 
water. The water on the voyage came up no higher than an inch 
or two up on the resin which was used for dunnage, and was con- 
troUed by a single pump. 

(12) On June 17th the vessel dropped anchor outside the reef at 
Key West. Within an hour or two affcer this Capt. Diesen, the second 
mate, and two of the crew, went to Key West, and landed at Phil- 
brick's wharf. The vessel did not corne to Key West until June 24th, 
remaining during the whole week outside of the reef. On June 24th 
she was towed into Philbrick's wharf. Capt. Diesen and the second 
mate remained in Key West until the vessel reached the dock. The 
two of the crew who left the vessel with Diesen on June 17th are said 
to hâve returned on June 19th. One of thèse had a bone félon and 
the other a disgusting disease. During the whole of the time the 
vessel remained outside the reef, viz., from June 17th to June 24:th; 
she did not leak more than vessels of her âge and loadiug usually do. 
On several of the nights of the week June 17th-24rth there was a 
one-man watch on deck only, 

(13) On June 18th Joseph G. Whalton, Jr., the acting agent of 
underwriters at Key West, notified Philbrick and Diesen, at Phil- 
brick's office, that he represented underwriters où the cargo of the 
vessel, and was requested by them to attend to their interest therein. 

(14) On June 19th Diesen bought the hull and materials of the 
brigMohawk, which vessel had been^ consigned to Philbrick, and was 
:6old under condemnation.- On or abojut that day Diesen deelared in 
Key West that he intended to take this brig to Norway, and that his 
mate was to take the Marie Fredrikke there, and^ that he desired to 
purchase the cargo of the brig Mohawk to use as ballast, partly for 
the brig and partly for the vessel. Philbrick, on or about June 20th, 
■paid for the hull and materials of the Mohawk, bought by Diesen. 

(15) On June 9th Whalton showed to both Philbrick and to Diesen 
other dispatchea he had received from the underwriters on the cargo 
.;of the vessel, asking that the discharge be prevented until the arrivai 
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of a spécial agent sent from New York. On Jane 19th both Phil- 
brick and Diesen declared separately to Whalton that the Marie 
Fredrikke would corne up to the dock on June 21st, and begin to dis- 
charge on June 24th. On June 21st Whalton again communicated 
with Diesen, sending him a copy of the dispatch that day received by 
him from underwriters, to advise the master to await the arrivai of 
the spécial agent, and to protest against discharging at that time. 

(16) On June 24th, at about é p. m., the vessel came to Philbrick's 
dock, and a survey was held upon her. The report of the surveyors 
stated that the vessel was leaking eight inches an hour. The évi- 
dence shows that no particular examination was made as to the rate 
the vessel was leaking, and that she was not leaking at any unusual 
rate. The surveyors were accompanied by Diesen to the vessel, and 
he returned with them to Philbrick's oiïïce. The report is in the 
handwriting of Philbrick. 

(17) On June 24th, at Key West, the vessel was in as good a con- 
dition of seaworthiness as when she left New Orléans, except the loss 
of the false shoeing referred to, tenth finding. On the night of June 
24th, and on ail other nights while the vessel lay at Philbrick's dock 
or at Key West, there was a one-man watch on deck. 

(18) On the night of June 24th Whalton served on Diesen, at the 
vessel, a protest against discharging the vessel. On June 24th 
Diesen signed and sent to Whalton a letter, in Philbrick's handwrit- 
ing, falsely stating that the vessel since his arrivai off Key West had 
been leaidng badly, requiring the constant service of the crew at the 
pumps, and on June 28th Capt. William E. Gardner, the spécial 
agent spoken of, arrived at Key West, and at his request the dis- 
charging of the vessel was discontinued. The discharge was resumed 
on July 4th, and continued until and including July 6th, when the 
vessel was sent to quarantine. 

(19) Between June 28th and July 4th Diesen was urged by Capt. 
Gardner, and by Capt. Conway, an agent of the New Orléans under- 
writers, to discharge only cargo enough to repair his main pumps; 
to take on board a steam-pump which threw 1,200 gallons a minute, 
an engineer, coal, and extra men, ail free of expense to ;bim, and 
prooeed on his voyage. This he refused to do. On August 7th the 
vessel came back from quarantine to Philbrick's dock, and the dis- 
charge was recommenced, and continued until August 12th,by which 
time ail of the eotton had been discharged, and ail the resin, sàve 800 
barrels left in her for ballast. 

(20) A second survey, held on August 15th, recommended that the 
vessel be hove down. This was not done until September 23d, Phil-- 
brick refusing tq hâve his dock used for the purpoae until then. On 
September 19th Diesen left Key West in tl^e Mohawk, havipg given 
appwer of attorney to Philbrick to act for him. , Tbe top sj^és ôf the 
vessel were not caulked before she was hove down, as should hâve 
been done. The vessel leaked so much when being hove down that 
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they were obliged to right her. In doing this she broke away, her 
main and mizzen masts went overboard, and she became a wreck. 

(21) The said ship Marie Fredrikke, when she sailed from New 
Orléans in June, 1878, was not in a condition as to her hulls, spars, 
tops, pumps, and steering apparatus to wifchstand the ordinary périls 
of the sea, wind, and waves, in a voyage to Liverpool. She was in 
as good condition when she arrived in Key West as when she left 
New Orléans, except the loss of about 30 feet of false shoeing, here- 
tofore referred to. She could not hâve been repaired and supplied 
at Key West, so as to make her seaworthy for the continuance of the 
voyage to Liverpool, without extraordinary delay and expense, even 
if the buU could hâve been repaired and made seaworthy at ail. 

(22) When the Marie Fredrikke sailed from. New Orléans, in June, 

1878, it was not with the bonafide intention of her master and owner 
to prosecute a voyage to Liverpool, but it was their intention to con- 
sign the ship and cargo in Key West and break up the voyage, as was 
subsequently done. That Philbrick, the petitioner in this case, was 
aware of the intention of the master and owner of the Marie Fred- 
rikke does not appear from the évidence, nor does his good faith in 
the transactions for which he claims compensation affirmatively ap- 
pear. 

(23) On October 7th the libel claiming the possession of 1,467 
baies of cotton, part of the cargo of said ship, was filed herein, and 
the answer was filed on October 9th. On October lOth a decree was 
made awarding possession of the cargo claimed to the libelant, on 
giving stipulation to pay the charges, if any, which Philbrick was en- 
titled to. The question of what if any charges were to be allowed to 
Philbrick was ordered to be brought in by pétition and answer. The 
pétition of the said Philbrick was filed herein on November 19th, and 
the answer thereto on the same day. 

(24) From the évidence, and as reported by the master, whose re- 
port is not excepted to, the 1,467 baies of cotton involved in this case, 
if liable to petitioner on account of the matters charged in the péti- 
tion, would be chargeable, on account of gênerai average, in the sum 
of $3,684.12, and on account of charges against cargo in the sum 
of $1,764.57, making a total of $5,448.69 due from February 24, 

1879, ail as per master's report in the record. 

And thereupon the court finds the following conclusions of law: 

(1) The expenses and charges incurred in taking the Marie Fred- 
rikke into the port of Key West, in wharfage, storage, labor, wages, 
subsistence of crew, surveys, etc., and in discharging, storing, and 
reshipping cargo, ail as determined by the approved master's report, 
aforesaid, should be borne by the ship and her owners, and are not a 
legitimate charge against the cargo. 

(2) The pétition of Philbrick herein should be dismissed, with 
costs. 
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CiiAEE, Âdtn'x, etc., v. Pbovidence & S. S. Co. 
(Cireuit Court, 8. D. New York. June, 1884.) 

1. CoivLTDiNG Steamers— Law as to Natigating m a Fog. 

The law requires that every steam-vessel shall, when in a fog, go at moderata 
speed, and the theory that full speed is the safest speed when oiïered as an ex- 
cuse for infringing the law, cannot be accepted by the courts. 

2. Same— WiLiPUL Breaking THE Law Entails tjpon THE Law-Bebakbk Pull 

CONSEQtJKNCES OF Hl8 Acï. 

One who takes a course forbidden by law does so at his péril, aud the excuae 
that the unlawful way is the best way will not save hiiu. 

In Âdmiralty. 

Isaac N. Miller, for plaintiff. 

Wheeler H. Peckham, for défendants. 

CoxE, J, Tlîis action ia brought by Almira E. Clare, as adminis- 
tratrix of Charles G. Clare, her deceased husband, to reeover damages 
of the défendants for having negligently caused his death. The de- 
fendants are common carriers, and on the eleventh of June, 1880, they 
■were the owners of the two steamers, the Narragansett and the Ston- 
ington. On the evening of that day the former was proceeding from 
New York to Stonington, Conneoticut, and the latter from Stoning- 
ton to New York, via Long Island sound. At about 11 : 30 p. m., which 
was their usual hour for meeting, the two vessels collided, the Narra- 
gansett, upon which the plaintiff's intestate was a passenger, took fire 
and sank, and he was drowned. The sound at this point is about 12 
miles wide. The night was still and dark and there was a dense fog. 
Both vessels were upon the same course, going at about 11 knots (be- 
tween 12^ and 13 miles) per hour. This was their usual rate of 
speed. Though it was customary for the Stonington to make her 
trips with two pilots, on this occasion she had but one. When she 
first sighted the Narragansett the latter was about 150 feet distant, 
headed across the Stonington's bow. The Stonington then gave sig- 
nais in quick succession to slow down, to stop, to back water, and to 
back strong. It was then too late. There was not time enough to 
stop. The Stonington was, prior to the collision, engaged in signal- 
ing approaching vessels to go to the right by short blasts upon her 
whistie. She was also blowing fog whistles about three times per 
minute. ,She heard the Narragansett's fog whistie when the latter 
was from three to five minutes ofî, apparently about a point and a 
half on her port bow. The wheel of the Stonington was then put 
hard a-port and her head turned about five points to the right, but 
her speed was not slackened. The captain of the Narragansett, on 
the contrary, testified that he made the Stonington a point or a point 
and a half on his starboard bow, and he gave orders to starboard his 
helm. 

The défendants introduced testimony to prove that expérience has 
demoQBtrated tliat in fogs on Long Island sound accidents are less 
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likely to occur if vessels run at full speed. The sound is navigated 
by taking a course from light to light. In thick weather it is custom- 
ary, after leaving one light, to run the time nearly up which is re- 
quired to make the next light, at the usual rate of speed. The boat 
is then stopped and feeling her way cautiously by sounding she makes 
the second light, and this is repeated through the sound. 

It is urged that if the rate of speed is changea or the boat stopped, 
except in the vicinity of a light, the reckoning will be lost, or at least 
less accurately attained. That if the steamer is slowed down in the 
strong currents and crossed- tides of the sound the danger of drifting 
or running onto the rocks, reefa, and points, which everywhere abound, 
is vastly iocreased. In short, it is maintained by those aceustomed 
to the navigation of the soand that by keeping up the regular speed 
they are better able to make their courses, handle their boat, aud tell 
their wherea bouts than by adopting a différent rule. 

The défendants introduced the record of the proceedings in the dis- 
trict court in the matter of the Narragansett, taken under the aot of 
Mareh 3, 1851, entitled, "An act to limit the liability of ship-owners 
and for other purposes," and they insist that the decree there ren- 
dered constitutes a bar to this action. The court decided that "this 
position was well taken as to the Narragansett, but that in so far as 
the plaintiff's right to recover depended upon the négligence of the 
Stonington, which was not surrendered, the proceedings in the dis- 
trict court were not a bar and that the question whether or not the 
Stonington was at fault should be submitted to the jury. The jury 
round for the défendants and the plaintifï now moves for a new trial 
on several grounds, only one of which will be considered. 

It is urged that the verdict should be set aside as contrary to évi- 
dence and to law, for the reason that there was a clear and palpable 
violation of sailing rule No. 21. The rule is as follows : 

"Every steam-vessel, when approaching another vessel, so as to involve 
risk of collision, shall slacken her speed, or, if necessary, stop and reverse; 
and every steam-vessel shall, when in a fog, go at moderate speed." Eev. 
St. § 4233, p. 818. 

No case bas been found, where this rule was under considération, 
which holds that 12|- or 13 miles an hour is. moderate speed for a 
steam-vessel in a fog. On the contrary, the décisions are unani- 
mously the other way. The Pennsylvania, 19 Wall. 125, (7 knots;) 
The Colorado, 91 U. S. 692, (5 or 6 miles;) The Blackstone, 1 Low. 
485, (8 knots;) The Rhode Island, 17 Fed. Eep. 554, (15 miles;) 
The State of Alahama, Id. 847, (8 or 8^ knots;) The City of New 
York, 15 Fed. Eep. 624, (10 knots;) The Eleanora, 17 Blatchf. C. 
C. 88, (between 5 and 6 miles;) 7'he Leland, 19 Fbd. Eep. 771, (8 
miles ;) The Bristol, 4 Ben. 397, (16 miles;) The Hansa, 5 Ben. 502, 
(1 knots;) The Manistce, 7 Biss. 35, (7 miles.) 

It is true that the foregoing are causes in the admiralty, and the 
criticism is made that the question of speed was determined as a ques- 
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tion ol fact. It is urged by the défendants that, because one court 
ooncludes upon the évidence before it in a particular case that eight 
knots per hour, for instance, is immoderate speed, no reason is there- 
fore Buggested why another tribunal, in différent circumstances, should 
reach the same conclusion. That to argue to the contrary is tanta- 
mount to the absurdity of contending that because a jury determined 
that 25 miles an hour is too high a rate of speed for a railroad train 
at a particular crossing, every other jury in similar cases should be 
oonstrained to iind the same way. This position would quite likely 
be well founded if the only questions decided were questions of fact, 
but it will be observed that in several of the cases referred to, some 
of which were not presented to the court upon the trial or argument, 
a construction is placed upon rule 21, that in ail circumstances "mod- 
erate speed" means less tban usual speed. 

In The Penmylvania, 19 Wall. 125, the court, at page 133, say: 

"Oui raies of navigation, as well as the British rules, require every steam- 
ship, when in a fog, 'to go at moderate speed.' What is such speed may not 
be precisely definable. It must dépend upon the circumstances of each case, 
ïhat may be moderate and reasonable in some circumstances which would bt. 
quite immoderate in others. But the purpose of the requirement being to 
guard against danger of collisions, very plainly the speed should be reduced 
as the risk of meeting vessels is increased. * * * And even if it were 
true that such a rate (7 knots) was necessary for safe steerage, it would not 
justify drj ving the steamer through so dense a fog along a route so much fre- 
quented, and when the probability of encountering other vessels was so great. 
It would rather hâve been her duty to lay to." 

In The Blackstone, 1 Low. Dec. 485, the court, adopting the lan- 
guage of another case in the same circuit, says, at page 488 : 

"What would be moderate speed in the open sea, Would not be allowable 
in a crowded thoroughfare or in a narrow channel. And under the same 
circumstances in other respects, the speed should be the more moderate ac- 
cordi'.ig as the fog is more dense. The only rule to be extracted from the 
statute and a coraparison of the decided cases is, that the duty of going at a 
moderate speed in a fog requires a speed suiïiciently moderate to enable the 
steamer, under ordinary circumstances, seasonably, uséfully, and eflectually 
to do the three things required of her in the same clause of the statute, viz. , 
to slacken her speed, or, if necessary, to stop and reverse." 

In The Colorado, 91 U. S, 692, the court, at page 702, use this 
language : 

" Différent formulas hâve been suggested by différent judges as criterions 
for determining whether the speed of a steamer in any given case was or was 
not greater than was consistent with the duty which the steamer owed to other 
vessels navigating the same waters; but perhaps no one yet suggested is more 
useful, or better suited to enable the inquirer to reach a correct conclusion, 
than the one adopted by the privy counsel. The Satavier, 40 Eng. Law & 
Eq. 2-5. In that case the court say, 'At whatever rate she [the steamer] was 
going, if going at such a rate as made it dangerous to any craft whioh she 
ought to hâve seen, and might hâve seen, she had no right to go at that rate.' " 

In The Rhodc Islancl, 17 Fed. Rep. 554, the court says, page 55 T: 
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"The rate of speed at which the Ehode Island was going in a dense fog, viz.» 
15 miles per hour, is far beyond tJiat ' moderate speed ' which the rules of nav- 
igation permit. This has been sool'ten discussed, and theprlor adjudications 
are so numerous and ûniform, thatit cannot be deemed longer an open ques- 
tion.» 

In The State ofAlahama, là. 8é7, the court says, page 853 : 

"The failure to slaclcen speed in this fog must be set down as one fault in 
the steamer. Althougb the fog was not dense, it was nevertheless evidently 
such a fog as materially to interfère with the timely observation of other ves- 
sels, and therefore increased materially the danjjjers of navigation. To go at 
full speed in such a fog is not a cotnpliance with rule 21, which reqaires 
steamers in a fog to go at moderate speed. * * * Ko steamer's speed is 
moderate in the sensé of rule 21 so long as she is going at her ordinary full 
speed. She is required to moderate and reduce her speed according to the den- 
sity of the fog and the increased difflculty of discovering danger, and of adopt- 
ing timely means to avoid it. * * * Without determining whether 8 or 
8| knots would or would not be a moderate rate for vessels of mucli higher 
ordinary speed in so light a fog as prevailed on the night of this collision, I 
must hold it not moderate for this steamer, because not moderated or reduced 
from her ordinary speed." 

In Tke City of New York, 15 Fed, Eep. 624, the court, havîng un- 
der considération rule 21, says, at page 627: 

"This rule plainly imposes upou a steamer two duties: (1) To proceed in a 
fog at a moderate speed; (2) in approaching another vessel so as to involve 
danger of collision, to slacken her speed, and, if necessary, to stop and back. 

* * * Whatever ' moderate speed ' may be, under given circumstances, 

* * * it is, at least, something materially less than that full speed which 
is cuetomary and allowable when there are no obstructions in the way of safe 
navigation. To continue at full speed, therefore, as the steamer in this case 
substantially did, or until the bark was in sight, was a clear violation of the 
statutory obligation to go at moderate speed.' 

In The Eleanora, 17 Blatchf. G. C. 88, the court, at page 100, says : 

"A simple slackening of speed by a steamer in a fog is not always enough. 
She must run at a moderate speed, and is never justifled in coming in collision 
with another vessel, if it be possible to avoid it. This implies such a speed 
only as is consistent with the utmost caution. « * * Her rate of speed 
must be graduated according to the circumstances. The more dense the fog 
the greater the necessity for modération." 

In The Leland, 19 Fed. Eep. 771, the court, at page 773, says : 

"It is an undoubted violation of the sailing rules for a steamer to run at a 
reckless or dangerous rate of speed in a fog. What is a moderate, and what 
is a dangerous, rate of speed, are, of course, to some extent, comparative 
terms, depending upon surrounding circumstances. * * * This rate of 
speed, (8 miles per hour,) I hâve no doubt, was too great in a dense fog, in the 
night-tirae, upon waters where the liability to collision was so imminent as 
on the waters of Lake Michigan, even at this early season of the year." 

In The Manistee, 7 Biss. 35, the court says : 

"I know what steam-boat. men say, that they must make their time; that 
they must run in a fog. But they cannot be permitted to run with their 
usual speed in a fog, surrounded by sail-vessels, against which they are lia- 
ble to collide at any moment." 
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The conclusion derived from thèse anthorities is : That "moderate 
speed" means moderated speed; reduced speed; less than UBual speed. 
It was not the intention of congress that steam-vessels should run as 
fast in a fog as in fair weather. Applying the rule so construed to 
the Stonington, there is no possible escape from the conviction that 
she was guilty of a grave maritime fault. The law said to her that 
she must not run at the rate of 11 knots an hour in a fog, and, yet, 
in total disregard of the statute, she was running at 11 knots an hour, 
at midnight, in a dense fog, and at a time when she knew that she 
was in close proximity to the colliding vessel, She was going so fast 
that ail efforts to avoid or mitigate the collision were unavailing. It 
can hardly be contended that this high rate of speed did not produoe 
or contribute to the accident. Had the steamer been going at a less 
rate not only would she in ail probability hâve heard the signais 
sooner, but she could hâve stopped in less space, and, though the 
collision might hâve occurred, the blow would bave been less severe. 
"Within the cases cited, it must be said upon this évidence that the 
Stonington was at iault, and that the finding of the jury exculpating 
her was not in accordance with the évidence and the law. 

It is thought that the sailing rule referred to, which has its coun- 
terpart in the English admiralty, contains provisions the wisdom of 
which can hardly be disputed. If in the opinion of others it states 
an erroneous principle of navigation, it behooves tbose interested to 
pétition congress for its repeal, or modification so far as it relates to 
Long Island Sound. While it remains the law it is incumbent upon 
the courts to see that it is properly enforced. Those who violate it 
do so at their péril. If the owners of vessels navigating the sound 
choose to take a course forbidden by law, they should clearly under- 
stand that when loss and injury happen they must take the con- 
séquences, and that the excuse that the unlawful way is the best 
way, will not be accepted by the courts. 

A new trial is ordered. 



The Union and others. 

[District Court, N. D. Minois. 1884.* 

Admiralty — Jurisdiction — Akbitration. 

It is not the province of an admiralty court to investigate the conduct of ar- 
litrators la a matter previously submitted to tkem, aad to review their award. 

In Admiralty. 

W. M, Condon, for libelant. 

Schuyler é Kremer, for the tug Union. 

W. L. Mitchell, for the schooner E. B. King. 
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Blobgett, J. The libelant in this case seeks, as owner of the 
sehooner Floretta, to recover damages sustained by said schooner in 
a collision between said schooner, while in tow of the tug Union, and 
the schooner E. B, King. The collision occurred on the nineteenth 
of August, 1882, near the outrance to Chicago harbor. Among other 
défenses urged in the case is an award made by arbitrators, to whom 
the matters arising out of such collision was submitted by the parties 
interested. It appears, from the proofs and pleadings, that libelant 
was, at the time of the collision, owner of the Floretta. The Yessel- 
owners' Towing Company was owner of the tug Union, J. L. Higgie 
being président of the company and acting in its behalf, and J. C. 
Dunbar was master of the schooner E. B. King, and acted in the mat- 
ter of the arbitration in behalf of her owner. The agreement for sub- 
mission to arbitration was as follows : 

"Chicago, August 24, 1882. 

"Know ail to whom thèse présents raay eoncern, that we, the follovving 
parties, J. L. Higgie, of the Vessel-owners' Towing Company, representing 
the tug Union, and J. V. Taylor, representing the schooner Floretta, and 
Capt. J. C. Dunbar, owner of the schooner E. B. King, do hereby agrée to 
leave to arbitrators the collision that happened between the three said vessels 
on the morning of the nineteenth of August, 1882, about one mile or there-5 
abouts from Chicago harbor. We hâve also agreed to the following arbitra- 
tors: Capt. William Keith and Capt. William Cary, and, if they caunot agrée, 
to be left to a third party to be appointed by them. 

[Signed] "J. L. Higgie, 

"Président of the Vessel-owners' ïowing Company. 

"J. C. DUNBAE. 

"J. V. Taylok.» 

And, under this agreement, the arbitrators named made an award 
as follows : 

"Chicago, September 5, 1882. 

"J. L. Higgie, J. V. Taylor, and J. O. Dunbar. — Gentlemen: We, Will- 
iam Keith and William Cary, do herewith give you our décision in damage 
case of schooner Floretta and R. B. King and tug Union. We hold schooner 
Floretta responsible for her own damage through action of her master, Capt. 
S. Murphy, for giving four différent orders, and thus free tug Union from ail 
responsibility. We hold schooner R. B. King responsible for her own damage 
for not keeping proper lookout. William Keith. 

"William Cary." 

In the fifth article of the libel, the fact that the matter was sub- 
mitted to arbitration and an award made in pursuance thereof is 
stated, but it is also alleged that libelant had no notice of the hearing 
before the arbitrators, and no opportunity to présent proofs; and 
also that libelant was indueed to sign the agreement to arbitrate by 
misrepresentation made by Higgie, the président of the towing com- 
pany; and therefore libelant is not bound by the award, and is en- 
titled to recover upon the original cause of action. The only q-ues- 
tion I deem it necessary to consider is the eiïect of this submission 
and award as a défense in this case. I think there can be no doubt 
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tbat thé agreement for arbitration in this case is sufficiently full and 
explicit to define the controversy and subject-matter npon which the 
arbitrators were to act. It gives the date and place of the collision, 
the vessels concerned in it, and their owners, and provides for the 
sélection of an umpire by the two persons named as arbitrators, if 
they cannot agrée. The award, on its face, shows that the arbitra- 
tors acted upon the matter submitted to them, and made an award 
fuUy within the powers with whicb they were clothed. 

The rule as to the effect of an award is stated by Judge Story in 
bis learned work on Equity Jurisprudence, § 1452 : 

"It is well kuown that when a suit is brought at common law upon an 
award, no extrinsic circumstances, or matters of fact dehors the award, caii 
be pleaded or given in évidence to defeat it. Tiius, for example, fraud, par- 
tiality, misconduct, or mistake of the arbitrators is not admissible to defeat 
it. But courts of equity will, in ail such cases, grant relief, and upon due 
proof set aside the award." 

This award, being within the powers of the arbitrators, must be 
held final, until set aside by a direct proeeeding for that purpose in 
a court of equity; it cannot, as it seems to me, be attacked collater- 
ally in a case like this. The award merges the original cause of ac- 
tion, and extinguishes the contract or tort on which the right of action 
was founded. This position is fuUy sustained by several cases in the 
suprême court of Illinois, and by a large number of text-writers, which 
I need not take time to quote. Eisenmeyer v. Salter, T7 111. 515; 
Haddaway v. Kelly, 78 111. 286; Morse, Arb. 490; Story, Eq. Jur. § 
1458; Varney v. Breivster, 14 N. H. 49. It is no part of the func- 
tions of a court of admiralty to correct mistakes, reform contracts, or 
relieve persons from contracts obtained by fraud. It follows, there- 
fore, as a necessary conclusion, that an admiralty court, which is not 
a court of equity within the meaning of the constitution of the United 
States, is not clothed with jurisdiction to inquire into the action of 
thèse arbitrators, and set aside their award on proof outside of the 
submission and award itself, for any irregular action on the part of 
the arbitrators, or for any fraud practiced on the libelant to induce 
him to Bubmit the différences in question to arbitration. The only 
authority which seems to support the exercise of such a power by a 
court of adrgiralty is the case of Taher v. Jenny, 1 Spr. 315. But 
in that case the question of jurisdiction was not raised or considered 
by the court, and I do not, therefore, deem it controlling or binding 
on other courts. In cases where a submission to arbitrators and 
award are palpably void upon their face, they would furnish no bar 
to proeeeding in admiralty on the original cause of action ; but it is 
otherwise when the award is apparently valid upon its face, and ex- 
trinsic facts must be resorted to for the purpose of avoiding it. 

It is true that courts of law bave in many cases set aside awards 
when matters pending in a suit before such courts hâve been sub- 
mitted to arbitration, and, either by statute or by agreement of par- 
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ties to such submission, the award was to be made a rule of court, or 
basis for some future action by the court. So, too, as in the case of 
The Sparkle, 7 Ben. 528, when a contract cornes before a court of 
admiralty in a cause of whioh it has jurisdiction, it will look into the 
equities of such contract, and not exécute it if inéquitable. But 
there the court has jurisdiction of the subject-matter, and simply 
looks into the equities of the parties under the contract itself, and, 
finding it inéquitable, refuses to enforce it. But in this case the par- 
ties made a submission of their différences to arbitrators voluntarily, 
eo far as appears upon the face of the papers, when no suit waa 
pending, and if by reason of any extrinsio facts the award of thèse 
arbitrators ought not to be binding, it does not corne within the prov- 
ince of a court of admiralty to inquire into thèse facts and set aside 
the award, which it must do before it can proceed to the merits of the 
original controversy, the mère fact that the original cause of action 
was within the jurisdiction of admiralty does not clothe this court 
with power to act upon this contract of submission and déclare it 
void, because its exécution was obtained by the fraud of Higgie, nor 
to say that the award is inoperative by reason of irregularity or mis- 
conduct of the arbitrators, or by reason of their mistake or errors of 
judgment in the matter over which they had full jurisdiction. The 
controversy in this case at présent is not whetber the tug Union 
and schooner King, or either of them, are liable for the damages sus- 
tained by the Floretta, but whether the décision of thèse arbitrators, 
an independent tribunal to whom the parties submitted the contro- 
versy in regard to those damages, shall stand. 

Entertaining thèse views, I hâve not examined carefuUy into the 
proof bearing on the conduct of the arbitrators in the matter of no- 
tice to the libelant, as to the time when they would hear proof and 
act in the case, nor as to the alleged misconduct of Mr. Higgie, by 
which the libelant was induced to sign the statement, nor hâve I ex- 
amined the elaborate report of the commissioner and proofs as to 
who was blâmable for the collision, because I consider those ques- 
tions are at an end, if this court has no jurisdiction to inquire into 
the validity of this award and its binding effect. 

The case will therefore be dismissed for want of jurisdiction, and 
without préjudice to the libelant's right to take such action, as he 
may be advised to set aside the award. In dismissing the case, how- 
«ver, I sliall do it upon the terms that each party shall pay the costs 
of their own witnesses in the case, because I think this award should 
bave been brought to the attention of the court, and the judgment of 
the court taken upon it, as to whether it was a bar to further proceed- 
ings upon the original cause of action, without the expense of taking 
the large amount of testimony which has been put into the record. 
Bach party will be required to pay their own costs, and each pay 
one-third of the commissioner's costs, there being three parties to the 
contest. 
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The Minkib and another. 

{District Covrt, D. Connecticut. May 20, 1884.) 

L LiBEL— Nbqligbncb. 

Wliere a tug, engaged in towing, carries a barge too near a shoal, and does 
not protect lier froui the f oreseen danger from a passing vessel, although shc 
lias an opportunity to do so, she is liable, in an action for libel in rem, for dam- 
ages occurring through lier négligence. 

2. BrBAM-VBSBEl. — DUTY IN NaHKOW CHANNBL — LlABILITY FOK FaILUKK OF 

Dut?. 

Where a steam-vessel is about to pass tlirough a narrow passage in which is 
a tug and its tow, it is her duty to go slowly and carefully, in order to avoid 
the danger resulting irom rapidly passing very near anotlier vessel ; and when 
damage occurs through failure to do her duty in this respect, she is liable forit. 

In Admiralty. 

Wilhelmus Mynderse and Joseph F. Mosher, for libelants. 

Samuel Park, for the Minnie. 

Thomas M. Waller and Wm. P. Dixon, for the Doris. 

SniPMAN, J. This is a libel in rem by the owners of the barge H. 
S. Van Santvoord against the tug Minnie and steamer Doris, to re- 
cover the amount of the damages to the barge, her furniture, contents, 
and cargo, which were caused by the alleged négligence of the two 
other vessels. On March 9, 1883, the barge H. S. Yan Santvoord, 
owned by the libelants, and laden with 605 tons of coal, was taken 
in tow at Communipaw, New Jersey, by the steam-tug Minnie, to be 
towed through the harbor of New York and Long Island sound to New 
London. The barge was made fast along-side the port sida of the 
barge Wyoming, which was made fast along the port side of the tug. 
Two other barges were made fast along the starboard side of the tug 
in a similar manner. This is the usual and proper way of conveying 
a tow through Hell Gâte. The four barges carried 1,800 tons of coal. 
The tug can easily tow 3,000 tons. With. the barges so made fast 
the tug proceeded safely aeross the harbor of New York and up the 
East river until she had reached a point in Hell Gâte between the 
Middle Ground and the Sunken Meadows. The Van Santvoord was 
close to the Sunken Meadows, the tide was flood, and the tug and tow 
were going at the rate of six miles per hour. A.t this time the freight 
steam-propeller Doris was about 500 feet behind the tug and tow, and 
was also bound up the East river on a course corresponding closely 
with that of the Minnie, and at a speed of 12 miles per hour. The 
Doris has a registered tonnage of 1,096 tons, and draws 12 to 14 feet 
of water when loaded. She gave a signal of one blast of her steam- 
whistle to signify to those in charge of the Minnie that she was in- 
tending to pass the Minnie on her starboard side. This signal was 
heard and understood by the officers of the Minnie, but was not re- 
plied to, and her course was not altered. Her captain testified: "I 
did not answer the Doris' signal, because I had no idea that the man 
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was goîng to cramp me in there." The resuit showed that the Minnie 
had permitted the Van Santvoord to be too near the rocks upon the 
Sunken Meadows, for the Doris, coming up without slackening her 
speed, aud being not over 25 feet from the outside barge on the star- 
board side of the tug, and too near the tug and tow, created so mueh 
motion as to swing the head of the tug and tow a few feet nearer the 
shoals. The Van Santvoord struck upon the shoal, slid off into deep 
water, and forthwith sunk with her cargo aud ail her furniture, except 
a writing-desk and the yawl-boat. Before she struck, and after the 
Doris had reached and had beguh to pass the tow, the captain of the 
tug, fearing that the resuit would be to drive his tow upon the shoals, 
ordered ail the helms to be ported, which was done, but it was too 
late to counteract the efïect of both the tide and the Doris. 

The Minnie and the Doris are each responsible for the accident. 
The Minnie carried the barge too near the shoal, and did not protest 
against what she knew to be a dangerous undertaking on the part of 
the Doris, but trusted that she either would not corne too near, or 
would stop. The Minnie had the tow in complète control, and helped 
to cause the accident by her positive action in being too near the 
rocks in the existing state of the tide, and thus forcing the barge into 
a place of danger, and by her inaction in not refusing to permit the 
Doris to pass when the captain knew that "there was hardly room 
to pass." 

The Doris was in fault in attempting to go through too narrow a 
passage at a fuU rate of speed. It was her duty, if she did not want 
to go through the south and more infrequently used channel, to slow 
up and permit the tug and tow to get out of the way, or to go slowly 
and carefuUy, and avoid the danger resulting from rapidly passing 
very near another vessel. The C. H. Northam, 13 Blatchf. C. G. 31. 
The eiïect of the présence of the Doris, probably, was to move the 
heavy tug and tow but a very few feet, but that was enough to crowd 
the barge upon the rocks.. 

Let there be a decree against the Minnie and Doris, and their re- 
spective stipulators, each for one-half of theentire damage andcosts; 
any balance of such half which the libelants shall not be able to en- 
force against either vessel to-be paid by the other vessel, or her stip- 
ulators, so far as the stipulated value extends; and a référence to a 
commissioner to ascertain the damages. 
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Land Compakt of New Mexico, (Limited,) v. Elkins and others. 

{Vircuit Court, S. D. New York. June 7, 1884.) 

1. JURISDICTION OF OiRCUtT CoUFlT — CJlTIZEN OF THE DiSTEICT OP ColiUMBIA. 

The jurisdiction ot the circuit court does not extend to a controversy between 
an alien and a. citizen of the District of Columbia, the latter not being a citizen 
of a State within the meaning of the acts conferring jurisdiction upon the cir- 
cuit courts. 

2. Bame— Want of Jurisdiction as to One Dépendant. 

Wbere a bill must be dismissed-as to one defondant for want of jurisdiction 
as to him, and aa to the other défendants ao relief can be awarded without in- 
juriously affecting the interests of the one over whom the court does not hâve 
jurisdiction, the court will not decree, and in suoh a case will refuse, a prelim- 
inary injunction. 

3. Same — Action bt Assignée— Equitable Titlb. 

In a suit by the assignée of an équitable title to obtain a conveyance of the 
légal title, the assigner is not an indispensable party if the assignment is an 
absolute one. But where the assignée founds his right on au executory agree- 
ment, the assignor is a necessary party. 

4. Pkacticb — Ambndment of Bill. 

An amendment cannot be allowed which would, în effect, amount to the in- 
stitution of a new and materially diifereat suit, elther as to parties or cause of 
action. 

Motion to Dismiss. 

Sterne é Thompson, for complainant. 

Shipman, Barlow, Laroque ce Ghoate, for Elkins. 

B. A. Prier, for Butler and Smoot. 

Wallacb, J. The complainant, a British corporation, has filed this 
bill against Elkins, a résident of New York, Smoot, a résident of the 
District of Columb'a, Butler, a résident of Massachusetts, and three 
other défendants, — alleging, in substance, that Elkins, Smoot, and 
three others entered into an agreeraent for the joint purchase of a tract 
of land in New Mexico ; that the land was purchased, and the title 
taken in the name of Elkins; that Smoot advanced his share of the 
purchase money, and under the terms of the agreement became enti- 
tled to a conveyance of an undivided fifth part of the land; that the 
complainant has acquired Smoot's interest by a purchase ; that Elkina 
has recognized the purchase by complainant of Smoot's interest; that 
Smoot has assumed to assign and convey the interest acquired of him 
by complainant to the défendant Butler; and that Elkins refuses to 
convey the same to complainant, and threatens to convey the same 
to Butler. 

The bill prays for a conveyance by Elkins of Smoot's interest to 
the complainant, and for an injunction against Elkins, Smoot, and 
Butler from interfering with complainant's interests. 

The défendant Smoot moves to dismiss the bill as to him for want 

of jurisdiction. This motion must prevail, because it is well settled 

that a citizen of the District of Columbia is not a citizen of a state 

within the meaning of the judiciary act and the subséquent acts con- 

v.20,no.9— 35 
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ferring jurisdiction upon the circuit courts of the United States, and 
the jurisdiction of this court does not extend to a controversy between 
an alien and a citizen of the United States who is not a citizen of a 
state. Hepburh v. Ellzey, 2 Cranch, 445 ; Barney v. Baltimore City, 
6 Wall. 280; New Orléans v. Wintcr, 1 Wheat. 91. 

The complainant moves for a preliminary injunction against El- 
kins, and he resists the motion upon the ground that no relief can 
be decreed against him upon the bill. His contention is that Smoot 
is an indispensable party to the suit, and as there can be no decree 
against Smoot there can be none against him. If Smoot's interest 
in the controversy is such that a final decree could not be made 
against Elkins without affecting that interest, or leaving the contro- 
versy in such condition that its final détermination may be inconsist- 
ent with justice, the court will not proeeed in bis absence. Williams 
V. Bankhead, 19 Wall. 563; Florence Cp. v. Singer Co. 8 Blatchf. 113 ; 
Mallow V. Hinde, 12 Wheat. 193; Bank v. Carrollton Railroad, 11 
Wall. 624. If the complainant had acquired Smoot's interest in the 
lands by a transfer, absolute and fully executed, the latterwould not 
be a necessary party to the controversy. Blake v. Jones, 3 Anst. 651. 
An assigner wlio bas made an absolute assignment of his interest 
need not be a party to a suit by the assignée to enforce the équitable 
title acquired by the transfer against a third party, even when the 
former retains the légal title. Barb. Parties, 463; Trecothiek v. Aus- 
tin, 4 Mason, 41 ; Ward v. Van Bokkelen, 2 Paige, 289-295. But the 
agreement under which the complainant acquired Smoot's interest in 
the land is executory, and Smoot is now asserting a right to transfer 
the same interest to Butler. A decree cannot be made without affect- 
ing his rights. If Elkins is adjudged to convey to complainant, 
Smoot's interest in the lands will be divested. Not being bound by 
the decree, he might still contest with Elkins and insist that he ac- 
count for the value of the interest conveyed to complainant under the 
decree; but this might be a barren remedy. As Smoot cannot be 
made a party, no decree can be obtained by the complainant for the 
relief prayed in the bill. The motion for an injunction must there- 
fore be denied. 

The complainant cannot be permitted to amend its bill, as is sng- 
gested in its behalf, by omitting ail the parties but Elkins, and pro- 
ceeding against him upon the theory that complainant bas acquired 
Smoot's interest by an absolute and unconditional transfer. An 
amendment cannot be allowed which would, in effect, amount to the 
institution of a new and materially différent suit, either as to parties 
or to cause of action. Goodyear v. Bomto, 3 Blatchf. 266; Ogleshyv. 
Attrill, 14 Fed. Eep. 214. 
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Fleishee and others v. Gkeenwald and otùers. 
(Circuit Court, If. D. lowa, W. D. June 23, 1884.) 

1. JuBiSDicTioN OF Fedehal Couets — Deeds op Assignment. 

A United States circuit court may entertain jurisdiction of a bill to set aside 
as fraudulent a deed of assignmeat at suit of a résident of a state other than 
that of the assigaor and assignée, when the amount involved exceeds $500. 

2. Same — Adjudication of State Couht — Kffect in other State. 

One who la not résident in the same state with a certain mortgagor, is not 
bound by an order of tlie state court adjudicating the valldity of tlxe mortgage 
as against bis equities. 

In Equity. 

J. H.Struble, J. H. Sivan, and A.J. Taylor, for complainants. 

Joy é Wright and Lake dt Harmon, for défendants. 

Shieas, j. From the averments of the bill filed in this cause it 
appears that during the year 1882, and for some time previous thereto, 
Samuel Greenwald was engaged in the mercantile business at Le 
Mars, lowa. On the twenty-seventh of November, 1882, he executed 
a chattel mortgage on his entire stocii in trade, and store furniture 
and fixtures, to the First National Bank of Le Mars, to secure the 
payment of four promissory notes of $1,000 each, two of which were 
then past due, but which were, by the provisions of the mortgage, ex- 
tended to Deeember 10, 1882. This mortgage was recorded Decem- 
ber 5, 1882. On the fourth of Deeember, 1882, said Greenwald exe- 
cuted four other mortgages on the same property to secure four notes 
of $1,000 each held by the First National Bank of Independence, — 
one note of $1,000 due Jane Myers, one note of $500 due August 
Myers, and one note of $2,000 due Jennie Greenwald; and on the 
fifth of Deeember, 1882, he executed two mortgages on said property 
to O'Brien Bros, and August Myers to secure the sums of $800 and 
$1,347.25 ; and on the sixth of Deeember, 1883, he executed a fur- 
ther mortgage on the same property to James Hopkins & Co. to se- 
cure payment of the sum of $2,500. On the seventh of Deeember, 
1882, G. Gotzian & Co., of St. Paul, brought an action in attach- 
ment, in the district court of Plymouth county, lowa, against Green- 
wald, the attachment being levied on the stock of goods deseribed 
in the mortgages. Thereupon the First National Bank of Le Mars 
brought an action in replevin in the circuit court of Plymouth county, 
lowa, against the sheriff of said county, claiming the right to the pos- 
session of the goods seized under the attachment by virtue of the 
chattel mortgage above deseribed. The goods were taken upon the 
writ of replevin, and delivered to the First National Bank of Le 
Mars. On the eleventh day of Deeember, 1882, said Greenwald ex- 
ecuted a gênerai deed of assignment, for the benefit of bis ereditors, 
to Pitt A. Seaman. In the mean time John V. Farwell & Co., A. 
L. Singer & Co., and David Adler & Sons, ereditors of Greenwald, 
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brought action at law in tlie United States circuit court against Green- 
wald, writs of attachment being sued out in each case. Thèse writs 
were served by the marshal by seizing the goods then in possession 
of the First National Bank of Le Mars. Upon motion made in the 
United States circuit court, it was held that the goods in the posses- 
sion of the First National Bank were within the custody and control 
of the state court, the bank having gotten possession thereof by the 
writ of replevin sued out in that court, and being bound to obey the 
final order of that court, whieh might adjudge a return of the gooda 
on part of the bank. For this reason it was held that thèse goods 
were not subject to be levied upon by virtue of the writs of attach- 
ment issued from the United States court, and the marshal was or- 
dered to deliver up possession thereof to such person as the state court 
should designate. At the April term, 1883, of the circuit court of 
Plymouth county, in which was pending the replevin suit bronght by 
the First National Bank of Le Mars, it was proven in that cause that 
the debt due the bank had been paid from sales of the mortgaged 
property, and the bank disclaimed anyfurther interest in said goods, 
and it also appeared that the claim due G. Gotzian & Co. had been 
paid, and the attachment suit had been dismissed. Thereupon the 
other mortgagees and Pitt A. Seaman, the assignée, appeared by in- 
tervention in that cause, and procured an order from the state court 
directing the First National Bank of Le Mars to deliver up possession 
of so much of the stock as remained in its hands to the assignée, 
subject to the chattel mortgages thereon, the assignée being directed 
to pay them in the order in which they were given. The assignée, 
wbo had previously filed his bond in the circuit court of Plymouth 
county, received the goods under this order. To thèse proceedingg in 
the state court the complainants were not parties. In the mean time 
the complainants had procured judgment in the United States court 
against Greenwald for the sum of $1,072.60, and issued exécution 
thereon, garnishing the several mortgagees and the assignée. On the 
fourteenth of July, 1883, complainants filed the présent bill in equity 
in this court, making Greenwald, the several mortgagees, and the as- 
signée défendants, and charging that the chattel mortgages executed 
by said Greenwald are fraudulent and void against creditors, and that 
the assignment made to Seaman was not in good faith for the benefit 
of creditors, but was made for the purpose of aiding the mortgagees 
to secure the property under their mortgages, and to prevent creditors 
from asserting their rights and equities against the mortgages. To 
this bill the mortgagees and assignée interpose demurrers, and the 
case is now before the court upon the questions thus presented. 

The first point made in argument is that this court, in ordering 
the attached property to be delivered up by the marshal, bas recog- 
aized the fact that the property is under the control of the state 
3curt in such sensé that it cannot be reached by any process from, 
)r order made by, this court, and therefore this bill should not ba 
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entertained. Upon the motions made in the attachaient proceedinga 
it was held that the property replevied in the state court by the First 
National Bank of Le Mars could not be attached on process from this 
court, because it belonged to the state court to détermine in the re- 
plevin suit whether the property should, or should not, be returned 
to C. Gotzian & Co., from whom it was taken. The proceedings in 
the replevin suit hâve been wholly terminated. When the replevin 
action came before the state court for adjudication, it appeared that 
the debt due Gotzian & Co. had been settled, and they disclaimed any 
further interest in the goods. It also appeared that the debt of the 
bank had been paid, and thereupon it delivered up possession of the 
goods, under the order of the court, to the assignée. ïhis termi- 
nated the control of the state court over the goods in the replevin pro- 
ceedings. 

The questions. now presented arise under tne assignment proceed- 
ings, and are not affected by the orders made in the replevin proceed- 
ings. The possession of the court under the latter proceeding was 
ended when the court, by its own order, directed the goods to be de- 
livered to the assignée. The main question at issue is presented in 
a twofold aspect; i. e., (1) whether this court can entertain jurisdie- 
tion of the issues touching the validity of the deed of assignment ; 
and (2) can it entertain jurisdiction of the issues touching the va- 
lidity of the chattel mortgages ? 

Upon the first question, it is strongly contended in the argument, 
that the property in the possession of the assignée under the deed of 
assignment is under the control and possession of the state court 
wherein the assignment proceedings are pending, in such sensé that 
no other court can properîy exercise jurisdiction over questions affect- 
ing the property; or, in other words, that the jurisdiction of that court 
is exclusive in the premises. When the question to be determined 
pertains solely to the mode of administering the trust, and the pro- 
curement of the orders neoessary for its proper enforcement, under 
the provisions of the statute of lowa, it may well be that no other court 
will interfère therewith. Perry v. Mtirrajj, 55 lowa, 420; S. C. 7 N. 
W. Eep. 46, 480. When, however, the question is as to the validity 
of the deed of assignment itself, can it be said that no other court can 
properîy entertain jurisdiction thereof? The assignée having ac- 
cepted the trust under the deed, is not in a position to question its 
validity.. The deed may be perfectly valid between the assigner and 
the assignée, and yet invalid and void as against one or ail of the 
creditors. Strictly speaking, the property covered by the deed of 
assignment is not in the possession of the court wherein the assignée 
files his bond and inventory, and to which he reports his doings, as 
provided for in the state statute. The title and possession pass from 
the assigner to the assignée by virtue of the deed of assignment and 
the possession taken thereunder. The assignée is not appointed by 
the court, nor is the property taken by virtue of any writ, process, or 
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order of the court. The exécution and delivery of the deed of as- 
signaient create a trust in the assignée, and, under the provision of 
the state statute, the court in which the assignée filea his bond be- 
comes charged with the duty of enforcing the trust, and to that end 
bas full control over the assignée. In order to enable that court to 
properly discharge the duty thus imposed upon it, it is doubtless true 
that no other court will attempt to control the distribution of the 
funds realized from the property under the deed of assignaient. In 
this respect the control of the court, in which the assignaient pro- 
ceedings may be pending is akin to the control of probate courts 
over the distribution of estâtes of decedents. In such cases, how- 
ever, other courts may entertain jurisdiction of many questions which 
exist between creditors and others interested, and the exécuter may 
be called into other courts for the purpose of determining questions 
■which are oonnected with the course of administration. 

Thus, in Payne v. Hook, 7 Wall. 425, it was held that the United 
States circuit court had jurisdiction of a suit in equity against an ad- 
ministrator, filed for the purpose of calling him to account for the 
manner in which he had performed his duties as administrator, and 
requiring him to pay over the proper amount coming to complainant 
as one of the distributees of the estate. 

In Yonley v. Lavcnder, 21 Wall. 276, it was ruled that a créditer 
might sustain a bill in the United States court to compel an admin- 
istrator to couvert the assets of an estate into money and apply the 
same in payment of the debts. 

In Shelby v. Bacon, 10 How. 56, the complainant filed a bill in 
equity in the United States circuit court for the Eastern district of 
Pennsylvania against John Bacon and others, to whom the bank of 
the United States had executed an assignment for the benefit of cred- 
itors, praying a decree that the assignées be required to pay the debts 
due complainants. The défendants pleaded to the jurisdiction, on 
the ground that the assignment was under the control of the court of 
common pleas of Philadelphia, which court had ample powers to en- 
force the trust. The suprême court held that the plea was insuffi- 
cient, ruling that if the assignées "had reduced to possession the whole 
amount of the assets of the bank, and held them ready for distribu- 
tion, could it be doubted that the complainant would hâve a right to 
file his bill in the circuit court, not only to establish his claim against 
them, but also for a proportionate share of the assets? The circuit 
court could not enjoin the court of common pleas, nor revise its pro- 
ceedings, as on a writ of error, but it could act on the assignées, and 
enforce the rights of the plaintiff against them." 

In Gaines v. Fuentes, 92 U. S. 10, it appeared that a will had been 
duly admitted to probate in the proper court of the state of Louis- 
iana. A bill to annul the instrument and hâve the same declared 
void was brought in the state court of Louisiana by complainant, who 
was a citizen of New York, the défendants being citizens of Louis- 
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iana. Complainant removed the cause into the United States cir- 
cuit court, and the question of the jurisdiction of the Dnited States 
court was carried to the suprême court, which held that the jurisdic- 
tion existed. 

In Ellis V. Davis, 109 U. S. 485, S. C. 3 Sup. Ct. Eep. 327, it is 
held that the United States circuit courts, as courts of equity, hâve 
no gênerai jurisdiction of the question of affirming or annuUing the 
probate of a will; yet if, by the law obtaining in a state, a suit to 
annul and set aside the probate of a will, can be maintained in the 
courts of the state, it œay also be maintained in the fédéral court, 
when the parties on one sida are citizens of the state where the will 
is proved, and on the other, are citizens of other states. 

Under the statutes of lowa, the circuit court of the state is clothed 
with probate powers, and by section 2553 of the Code it is enacted 
that "wills, foreign and domestic, shall not be carried into effect until 
admitted to probate as hereinbefore provided; and such probate shall 
be conclusive as to the due exécution thereof, until set aside by an 
original or appellate proeeeding. " 

In Leighton v. Orr, 44 lowa, 680, foUowing Havelick v. Havelick, 
18 lowa, 414, and Gilruth v. Oilruth, 40 lowa, 346, it was held that 
the district court of the state had jurisdiction of an original proeeed- 
ing to annul and set aside a will which had been duly admitted to 
probate in the proper circuit court. 

Under thèse several décisions, it is clear that this court could en- 
tertain jurisdiction of an original proeeeding to annul and set aside 
a will which had been admitted to probate in the circuit court of the 
state, provided the parties in interest were citizens of différent states, 
and the amount involved esceeded $500. Why, then, may it not, 
under like circumstances, entertain jurisdiction of a bill to set aside 
as fraudulent a deed of assignment? The state courts unquestion- 
ably hâve jurisdiction to entertain an original proeeeding, either at 
law or in equity, attaeking the validity of an assignment. Van Pat- 
ten V. Burr, 52 lowa, 518; S. C. 3 N. W. Eep. 524. Indeed, it is 
not perceived how the validity of an assignment can be determined, 
save in a proeeeding other than the mère assignment proeeeding, and 
which is therefore, as to it, an original cause. There is no provision 
in the chapter of the Code of lowa regulating assignments whieh pro- 
vides a mode for testing the validity of the deed of assignment. 
Whether the attack be made by garnishing the assignée and raising 
the issue upon his answer, or by levying a writ of attachment or ex- 
écution on the property, or by a bill in equity, the proeeeding is not 
a part of the administration under the deed of assignment, but is an 
independent cause, and jurisdiction thereof is not confined to the 
court in which the assignée has filed his bond. Any one whose légal 
rights are affected thereby may contest the validity of the assignment, 
and to that end may invoke the aid of either the district or circuit 
court of the state; and if he is a citizen of a state other than that of 
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which the assignor and assignée are oitizens, and the amount involved 
esceeds $500, he may invoke the aid of the United States circuit 
court. Adler v. Ecker, 1 McCrary, 256; S. 0. 2 Fed. Eep. 126. 

In the case under considération the complainants are citizens of 
Illinois, and the défendants are citizens of lowa, the amount involved 
being over |500. Under thèse circumstauces, it is olear that com- 
plainants hâve a right to contest the validity of the assignment, and 
no reason exists why this court may not entertain a bill in equity filed 
for that purpose. 

2. Upon the question of the jurisdiction of the court to hear and 
détermine the issues touching the validity of the mortgages, it is first 
urged in argument that the order made by the circuit court of Ply- 
mouth county in the action in replevin, wherein it was found that 
the several mortgages were valid liens upon the property, paramount 
to the assignment, and entitled to be first paid out of the proceeds 
realized from the goods, is an adjudication, bindingon complainants, 
of the question of the validity of the mortgages. It will be remem- 
bered that complainants were not parties to this proceeding. ïhe 
utmost that can be claimed for this order is that it establishes, as 
against the assignée, the validity of thèse several mortgages, and dé- 
termines that the assignée takes only the interest of the assignor in 
the property left after payment of the mortgages. Under the statute 
of lowa, regulating assignments for the benefit of creditors, the as- 
signée succeeds to the rights of the assignor, and does not represent 
the equities of the creditors arising from matters dehors the deed of 
assignment. Rumsey y. Town,post, 558. As the complainants were 
not parties to the proceedings in the circuit court of Plymouth county, 
and as their right to contest the validity of the mortgages is not de- 
rived from the deed of assignment, and as this right was not repre- 
sented by the assignée,. it folio ws that the order and judgment of the 
circuit court of Plymouth county is not binding upon complainants 
as an adjudication of the validity of the mortgages as against the 
equities of complainants. 

The further point made, that this court will not entertain jurisdic- 
tion of the question of the validity of thèse mortgages, for the reason 
that ail such questions should be determined in the assignment pro- 
ceedings, has been fully considered, and decided adversely to the po- 
sition of défendants, in the case of Simon v. Openheimer, post, 563. 
And, following the ruling made in that cause, it must be held that 
the point is not well taken. 

Considérable stress is laid in the argument, on behalf of défend- 
ants, upon the point that the entire right of complainants to main- 
tain their bill is based upon the fact that a writ of garnishment had 
been served upon the several mortgagees and upon the assignée. If 
the service of the writ in question created an équitable lien upon the 
property, then it is clear that, to properly enforce it, it is necessary 
that the validity of the mortgages and deed of assignment shall be de- 
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termined, and to that end a bill in equity is a proper remeclj. If 
the service of the writ of garnishment created no lien upon the prop- 
erty, still it appears that oomplainants are judgment creditors, and 
are entitled to a creditor's bill to reach the property of the debtors, 
and to that end are entitled to question the validity of conveyancea 
made by their debtor with intent to hinder, delay, and defraud cred- 
itors. 

It has been strongly urged in the argument that the allégations of 
fact in the bill contained are not sulScient to justify granting any 
relief to oomplainants. The points presented, however, are not such 
as can be fully and properly heard on the demurrer, and their fur- 
ther considération will be postponed until the évidence is submitted. 

The demurrers are therefore overruled, with leave to défendants to 
answer in 30 days. 



Simon and others v. Openheimbr and othera. 

Aybes ». Hambiok, Assignée, and others. 

Openheimeb, Sr., v. Hambioe and others. 

{Circuit Court, S. D. lowa, 0. D. May Term, 1884.) 

1. MOBTGAGE — NflaLEOT TO RECORD DkSTJJÔTS LiBN A3 AGAIN8T PARTIES WITH- 

O0T Notice. 

The neglect of a mortgagee of a chattel mortgage to record the instrument 
within thetimo -when he should hâve done so, through which neglect innocent 
parties hâve been led to intrust goods with the mortgagor, deprives the mort- 
gage of its character as a prior lien as against such innocent parties. 

2. SaMB— RlGHTS DP A SUBSEQUENT MoRT&A&EB. 

A second mortgage incumbers only the remnant left after satisfying the flrst; 
and the holder of a judgment, who defeats the flrst mortgage as against him 
self, cornes in before the second mortgagee, up to the amount of the firat mort 
gage. 

In Equity. 

Wright, Cummins é Wright, for Simon, Strauss & Co. 

0. B. Ayres and Mitchell à Dudley, for 0. B. Ayres. 

James D. Gambie, for Allen Hamrick, assignée. 

Shiras, J. During the early part of the year 1881, J. Openheimer 
and Eli Openheimer were partners in business at Knoxville, lowa, 
under the firm name of J. Openheimer & Son. The son sold his in- 
terest to the father, who continued the business under the name of 
J. Openheimer. On the thirteenth day of April, 1881, the firm exe- 
cuted a chattel mortage upon their stock in trade to 0. B. Ayres, in 
the sum of $2,000, and on the twenty-sixth of July, 1881, J. Open- 
heimer executed a second mortgage upon the stock to Ayres, in the 
Bum of |2,500, both mortgages being given to secure Ayres against 
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ioBS by reason of indorsements made by bîm upon notes of the mort- 
gagoi-B, whioh were discounted by the Marion County and Knoxville 
banks. Neither of thèse mortgages were filed for record in the re- 
corder 's office of the county until the twenty-seventh of Oecember, 

1881. On that day Openheimer executed a third mortgage upon the 
same stock of goods to bis brother Eli Openheimer, Sr., to secure pay- 
aient of three promissory notes, amounting in the aggregate to the 
sum of $2,752.37, and payable in June, September, and December, 

1882. On the thirty-first of December, 1881, J. Openheimer exe- 
cuted a gênerai assignment for the benefit of creditors to Allen Ham- 
rick, who qualified under the provisions of the state statute, filing 
his bond and inventory in the district court of Marion county, lowa, 
and took possession of the stock in trade covered by said mortgages. 
Up to the time of the exécution of the assignment to Hamrick, the 
mortgagors bad remained in possession and control of the stock cov- 
ered by the mortgages, selling therefrom in the usual way of trade, 
and using the proceeds of sales as they deemed best. 

On the sixteenth of Jaiiuary, 1882, Simon, Strauss & Co. brought 
an action at law against J. Openheimer, based upon indebtedness 
for goods sold, and recovered judgment in the sum of $5,537.54, 
which judgment is wholly unsatisfied. The complainants Simon, 
Strauss & Co.j and the Marion County and Knoxville banks, and Eli 
Openheimer, Sr., filed their claims with the assignée. On the twenty- 
first of April, 1882, 0. B. Ayres and Eli Openheimer filed separately 
their pétitions in the district court of Marion county against Allen 
Hamrick, assignée, setting up the chattel mortgages executed to 
them, claiming a prior lien thereunder of the property in possession 
of the assignée, and asking that the assignée be required to pay in 
full the amounts due on the mortgages. ïhe assignée filed answers 
to the pétitions, contesting the validity of the mortgages. On the 
twenty-first of April, 1882, Simon, Strauss & Go. filed a pétition in 
equity in the district court of Marion county, making Jacob Open- 
heimer, Eli Openheimer, Sr., 0. B. Ayres, and Allen Hamrick de- 
fendants, and setting forth that they, complainants, were judgment 
creditors of Jacob Openheimer; that the chattel mortgages held by 
Ayres and Eli Openheimer, Sr., were fraudùlent and void as to them ; 
that the assignée had possession of the mortgaged property; and 
praying that the mortgages be declared void as to complainants, and 
the property or its proceeds be applied in payment of the judgment 
in tlieir favor. Simon, Strauss & Co. also intervened in the pro- 
ceedings brought in thç district court of Marion county by Ayres and 
Openheimer, and attaoked the validity of the mortgages held by the 
petitioners. ' 

In thèse three several proceedings-r-to-wit, the pétitions filed by 
Ayi-es and Openheimer against the assignée, whereinSimon, Strauss 
& Co. had intervened, and the pétition filed by Simon, Strauss & Co., 
as complainmits, against Ayres, Hamrick and Openheimer— pétitions 
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for removal of the causes from the state to the fédéral court were filed 
by Simon, Strauss & Co., the assignée uniting in such application in 
the case brought by Eli Openheimer, Sr. Dpon the flling of the 
transcripta in this court, motions to remand, on ground of want of ju- 
risdiction, were filed, and at the May term, 1883, were submitted to 
the court, and overruled by his honor, Justice Miller. The issues 
were then completed, the évidence taken, and the causes submitted 
at one hearing. 

Upon the argument, counsel for the mortgagees ùave ably presented 
anew the questions touching the jurisdiction of this court that were 
embraeed within the motion to remand, submitted at the May term, 
1883. It is not proposed to re-examine thèse questions at the présent 
time. The ruling then made, being an adjudication thereof, must 
stand as the law of the case; and it having been then adjudged that 
thèse causes were properly in this court, the présent examination 
will be confined to the oth«r questions presented on the record. 

Substantially the points at issue between the parties are: (1) Can 
the assignée, holding under the deed of assignment executed by the 
mortgagor, question the validity of the mortgages in the interest of 
the gênerai creditors; or is such right confined to creditors having a 
lien on the property, or having judgment at law, with a right to per- 
fect a lien upon any property that may be discovered ? (2) Are the 
chattel mortgages executed by J. Openheimer to 0. B. Ayres and 
Eli Openheimer void as against either the assignée, or Simon, Strauss 
&Co., judgment creditors? 

From the évidence submitted it appears that the mortgages were 
given to seeure an actual subsisting indebtedness, and they are there- 
fore valid as between the mortgagor and mortgagees. When the 
deed of assignment was executed by the assigner, it conveyed to the 
assignée the equity of rédemption belonging to the mortgagor, in- 
cluding the right to hold any surplus left after payment of the 
amounts due upon the mortgages. Gîmhle v. Ferguson, 58 lowa, 414; 
S. G. 10 N. W. Eep. 789. The évidence, therefore, does not develop 
a state of facts whioh enables the assignée to successfully contest 
the validity of the mortgages. The debts described in the mortgages 
being actually due from the mortgagor, the title passed by the exécu- 
tion of the mortgages, and the instruments were therefore valid and 
binding upon the mortgagor. Under thèse circumstances, the as- 
signée stands in the same position as the assigner, under the statute 
of lowa. He takes the property subject to ail the rights and equities 
which the mortgagees could hâve asserted against the assigner. Rob- 
erts V. Corhin, 26 lowa, 315 ; German Savings Inst. v. Adae, 8 Fed. 
Eep. 106; Steicartv. Platt, 101 U. S. 781; Rùmseij-v. Town,post, 558. 
Having been given to seeure an actual indebtedness, the validity of 
the mortgages can only be questioned by a créditer whe can show 
a superior right or equity, and who bas taken the proper steps to 
assert the same byobtaining a lien upon the property, or a judgment 
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with the right to a lien, if property can be discovered. Wait, Fraud. 
Conv. § 73. 

Simon, Strauss & Co. occupy this position, and it is within their 
power to question the validity of the mortgages. By the bill filed in 
the cause by them begun as complainants, and by the pétitions of in- 
tervention by them filed in the proceedings instituted by the mortga- 
gees, they raise the question of the validity of the mortgages as against 
themselves. Upon this issue the évidence shows that the mortgages 
to Ayres were not recorded until December 27, 1881, having been 
executed and delivered, — the one in July and the other in April prévi- 
ens. During this time Openheimer remained in possession of the 
stock with the consent and knowledge of the mortgagee, selling from 
the stock in the usual course of his trade, and using the proceeds for 
purposes other than the payment of the mortgage debts, and he also 
bought on crédit, between April and December, and mainly in August 
and September, from Hirsh, Mayer & Co., Kuhn, Nathan & Pisher, 
Cahn, Wampold & Co., Hart Bros., and Simon, Strauss & Co., goods 
to the amount of $5,674,23. The parties selling the goods had no 
notice or knowledge of the existence of the mortgages at the time of 
selling the same. The goods thus purchased were added to the 
stock covered by the mortgages; which stock, when it was taken pos- 
session of by the assignée, inventoried at $8,5é2.5é. Under such 
cireumstances, the mortgagee is estopped from asserting that he has, 
under his mortgage, a valid lien superior and prier to the rights of 
the creditors. Knowing that the mortgagor was dealing with the 
stock as his own, and that third parties would be justified in believ- 
ing that the stock belonged to Openheimer, free from any lien, the 
mortgagee stands by and permits him to hold himself out to the 
world as the owner of the stock free from liens, and to buy on crédit 
a very large quantity of goods, which were added to the stock and 
thereby made subject to the lien of the mortgage, as between the 
mortgagor and mortgagee. Having ehosen to keep the knowledge of 
the existence of his mortgages from the public, when he should, in 
good conscience, hâve given publicity thereto, and having thereby 
misled the creditors into making large sales of goods on crédit to the 
mortgagor, he should not now, when it is to his advantage, and to 
their injury, be allowed tq assert that he holds a valid prior lien upon 
the stock of the cpmmon debtor, the larger part of which consists of 
the very goods sold by the creditors in ignorance of the existence of 
the mortgage. 

Under the facts proven by the évidence, and under the rule laid down 
in Crooks Y.Stuart, 2 McCrary, 13; S. G. 7 Fed. Ebp. 800; Argall v. 
Seymour, 4 McCrary, 65, and Robinson v. EllioU,-22 Wall. 513, it 
must be held that the mortgages executed and delivered to Ayres are 
in fact fraudulent against Simon, Strauss & Co., and that the latter, 
as against Ayres and those claiming under him, are entitled to the 
proceeds of the mortgaged property. 
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The mortgage to Eli Openheimer, Sr., was executed December 27, 
1881, and possession of the stock was taken by the assignée Decem- 
ber 31st. It is not proven that there was any understanding between 
the parties thereto that would invalidate the mortgage, and the évi- 
dence fails to disclose facts which woald justify the court in holding 
the mortgage void. It was promptly recorded on the day it was ex- 
ecuted, and hence it must be held to be valid and binding. 

The mortgage to Openheimer, by its terms, expressly provided that 
itwas subject to the mortgages to Ayres, and onlyreached the surplus 
left after payment of the amounts due Ayres. In the proceeding 
brought by Openheimer to enforce payment of his lien he does not 
question or contest the priority of the mortgages to Ayres. AU that 
he contracted for, aud ail that he claims, is to bave the surplus left 
after payment of the Ayres mortgages applied to the payment of the 
debt due him. 

It is a matter of indifférence to him whether the sum needed to 
pay the Ayres mortgages is paid to Ayres or to Simon, Strauss & Co. 
Equitably, therefore, the amount that would otherwise be payable to 
Ayres or the banks, under the chattel mortgages, should be paid to 
Simon, Strauss & Go., and the surplus, or so much thereof as may be 
needed, should be paid to Eli Openheimer, St., in satisfaction of his 
mortgage. 

It followa, therefore, that, in the case of Simon, Strauss é Go. v. 
Jacoh Openheimer et al., complainants are entitled to a decree declar- 
ing the chattel mortgages executed to 0. B. Ayres to be void as 
against complainants, and that the sums otherwise payable to said 
Ayres and those claiming under him, in discharge of said mortgages, 
shall be fc,pplied upon the judgment in favor of complainants. 

In the case of 0. B. Ayres v. Allen Hamrick et al., the interven- 
ors, Simon, Strauss & Co., are entitled to a decree declaring and es- 
tablishing their right to the fund claimed by Ayres. 

In the cases of Eli Openheimer, Sr., v. Allen Hamrick, Assignée, et 
al., complainant is entitled to decree declaring his mortgage valid, the 
amount due thereon to be paid out of the surplus left after payment 
of suma adjudged to be paid to intervenors, Simon, Strauss & Co. 
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EoMSBY and others v. Town and others. 

(Uircuît Court, 8. D. lowa, C. B. May Term, 1884.) 

1. Insolvbnct Law of Iowa— Righïs and Liabilities of Assignée. 

The assignée succeeds to ail the riglits of his assignor and is aflected by ail 
the equities against lilra ; but equitiea or riglits belongiug to a créditer are not 
by opération of law transferred to tbe assignée. 

2. SaMB — JU-RISDICTION OP THE COUETS. 

The State court in which the assignée files his bond is charged with the duty 
of carrying oui the provisions of the Iowa insolvent law ; but other courts may 
entcrtain jurisdiction of cases settling the rights of parties who are Interested 
in the estate. 

3. Bamb— Ohdeb Appboving Patment of Moetgage Debt. 

The court that contrôla the proceedings in assignaient does not, by an order 
approving the payment of a raortgage debt by assignée, adjudicate the question 
of the validity of the mortgage. 

4. Bamb — Nbglbct to Record Mortgage — SDBBEQtTENT Orbditors withoctt 

Notice. 

The neglect of a raortgagee to flle his chattel mortgage deprives hlm of hi» 
right. as against a subséquent créditer, without notice, of the mortgagor ; and 
after assignaient by the debtor he is on a like footing with ail creditors, with- 
out notice, of a date prier to the recording of the mortgage. 

In Equity. 

Wright, Cummins é Wright, for complainants. 

C. C. Cole and Ooode, Wishard é Phillips, for défendants. 

Shibas, J. On the thirty-first day of July, 1880, Eobinson & Ath- 
erton, a firm doing business at Des Moines, Iowa, executed a ohattel 
mortgage on their stock of marchandise to the défendant Cole to se- 
cure him against liability as an indorser upon their note for $1,500. 
The note was executed for the purpose of raising money to meet their 
indebtedness, and was secured by the indorsement of C. C. Cole, with 
the chattel mortgage to him upon their stock in trade. The note, 
with the mortgage as collatéral thereto, was negotiated with J. J. 
Town, 0. Noble, and T. H, Delamater, doing business in Des Moines un- 
der the name of "The Valley Bank." The bank held the mortgage 
without recording it until October 6, 1880, when it was filed for record. 
During the interval between the date of the mortgage and the record- 
ing of the same the mortgagors remained in full possession of th& 
property therein described, selling therefrom in the usual course of 
their trade and applying the proceeds to their own use. 

Previous to the exécution of the mortgage in question tbe com- 
plainants, L. M. Eum&ey & Co., a firm doing business in St. Louis^ 
Missouri, had sold goods on crédit to Eobinson & Atherton, and had 
also sent to them certain goods to be sold on commission. During 
the months of July and August, 1880, complainants endeavored to 
procure the return to them of the commission goods intrusted to 
Eobinson & Atherton. After some correspondence between the par- 
ties, the latter firm proposed to buy thèse goods, and on the nine- 
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teenth of August, 1880, a contract of sale waa made, and Eobînson 
& Atherton bought the goods on a crédit of 40 days, giving an accept- 
ance therefor in the sum of $683.12. Wheu this sale was made, 
complainants had no knowledge of the existence of the chattel mort- 
gage held by the Valley Bank, which, by its terms, covered ail goods 
added to the stock after its date, and therefore included the goods 
thus bought of oomplainant. 

On the thirteenth day of October, 1880, Eobinson & Atherton 
made a gênerai assignment for the benefit of creditors to one William 
Foster, who accepted the trust, and filed his bond and inventory, as 
required by the statute of lowa, in che circuit court of Polk county, 
lowa. The assignée took possession of the stock in trade of his as- 
signors, and thereupon the Valley Bank filed a pétition in the state 
court for the foreclosure of the mortgage held by them, making Eob- 
inson & Atherton, and Foster, the assignée, défendants thereto. No 
hearing was had, nor was any decree entered in this cause, it appear- 
ing that assurances were given to the complainant that the mortgage 
■would be paid by the assignée without contest. The assignée sold 
the goods, and, from the proceeds, paid to the Valley Bank the amount 
due upon the note of Eobinson & Atherton, and thereupon the fore- 
closure suit was dismissed. In the mean time the complainants 
herein brought an action at law in the state court, aided by an at- 
tachment, against Eobinson & Atherton upon their acceptance for 
$683,12, and served a notice of garnishment upon the assignée, Will- 
iam Foster. In this cause complainants recovered judgment against 
Eobinson & Atherton for the amount due on the acceptance, and they 
took the answer of the garnishee, in which he set forth that he held 
the goods transferred to him under the deed of assignment executed by 
Eobinson & Atherton; that he had sold the property, realizing about 
$4,000 therefrom, and had paid the amount due on the mortgage to 
the Valley Bank, and other claims, leaving in his hands about $1,200. 
Upon this answer, the plaintiffs in attachment moved for judgment 
against the garnishee, on the ground that there was then left in the 
hands of the garnishee more money than was needed to pay the debt 
due plaintiffs, and that the assignment to Foster, the garnishee, 
was void upon its face for several reasons set forth in the motion. 
The state court overruled this motion, holding the assignment to be 
valid. The complainants did not file their claim under the assign- 
ment, nor did they reçoive any dividend therein. The assignée, from 
the funds in his hands, paid the expenses of the assignment, and di- 
vided the balance left among the creditors of Eobinson & Atherton, 
who had filed their claims with him, and filed a final report in the 
circuit court of Polk county, in which he set forth the payment by 
him of the amount due to the Valley Bank in satisfaction of their 
mortgage. This report was approved by the state court, and the. as- 
signée was discharged from f urther duty under the assignment. 

On the third day of August, 1881, complainants filed a bill in tha 
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présent cause, making Town, Noble, and Delamater, partners doing 
business under name of the Valley Bank, G. G. Cole, and Robinson 
& Atherton, défendants, and praying that the mortgage held by the 
Valley Bank be declared void as against complainants, and that the 
fund received thereunder be subjected to the payment of the debt 
due complainants from Eobinson & Atherton, evidenced by the judg- 
ment obtained in the state court, upon which it was averred an ex- 
écution had been issued and returned whoUy unsatisûed. To this 
bill the défendants interposed a demurrer, which was overruled, and 
thereupon the défendants, with leave of the court, filed answers to the 
bill, and issue being joined thereon, the cause was submitted upon 
the pleadings and évidence. 

In the first place, it is contended on the part of the défendants that 
this court should not entertain jurisdiction of this proceeding, in 
which is involved the validity of the chattel mortgage executed by 
Eobinson & Atherton, becauae that question properly belonged to the 
state court, in which the assignment proceedings were had. And 
further, that the proceedings in the circuit court of Polk county 
amount to an adjudication of the question as between the Valley Bank 
and complainants. 

The first question to be determined is as to the efifect of an assign- 
ment for the benefit of creditors under the lowa statutes, and the 
power and rights thereby conferred upon the assignée. Does the as- 
signée represent the rights and equities of the several creditors so that 
thèse, no matter how they originate, must be enforced through the 
assignée, or does he represent the title and éstate of the assigner, 
with the right as a trustée thereof to do that which is necessary for 
the f ulfillment of the trust in the interest of the beneficiaries ? The 
ordinary rule laid down by the authorities is that the assignée suc- 
ceeds to the rights of the assigner, and is afïected by ail the equities 
against him. Burrill, Assignm. § 391 ; Stewart v. Platt, 101 U. S. 
731. In New York, Gonnecticut, and other states the power of the 
assignée is enlarged by statutory enactment so as to include the right 
to treat as void ail transfers and acts done by the assignor in fraud 
of creditors. The lowa statute regulating assignments for the bene- 
fit of creditors, being chapter 7, tit. 14, Code, clearly recognizes the 
faet that an assignment is a purely personal right of the debtor in 
the first instance. There is no mode by which a debtor can be com- 
pelled to make an assignment; it is wholly for the debtor to détermine 
whether he will or will not make an assignment, and also to whom 
the assignment shall be made. The statute, however, régulâtes the 
assignment when made, and provides for the mode of carrying out 
the trust created by the deed of assignment. Section 2127 of the 
Gode defines the powers of the assignée as follows : 

"Any assignée, as aforesaid, shall hâve as full power and authority to 
dispose of ail estate, real and personal, assigned, as the debtor had at the 
time of the assignment, and to sue for and recover in the name of the assignée 
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everything belonging or appertaining to said estate, and, generally, do what- 
soever the debtor might hâve done in the premises." 

This section is wholly silent touching the righta and equities of 
ereditors, and would seem to measure the rights of the assignée by 
those of the debtor. AU property belonging to the estate passes to 
the assignée, and he can recover the saine by proper suit in his 
own name. If any property actually belonging to the debtor is in 
possession of third parties, or if the légal title thereto is in a third 
party, the assignée may recover the same by proper action. Thus, 
if the debtor has, in fraud of ereditors, conveyed property to a third 
party, thus concealing it from ereditors, but actually being the owner 
thereof, the assignée can maintain suit therefor, under the section of 
the Gode in question, because in truth the property thus transferred 
belongs to the debtor, and passes by the deed of assignmenfc to the 
assignée. In such a case, equity would not aid the debtor in recover- 
ing the property, not because he is not really the owner thereof, but 
because he had been guilty of a fraud, and therefore within the rule 
that "he tbat hath committed iniquity shall not hâve equity," The 
assignée, however, would not be affected by this disability, not being 
personally a party to the fraud, and he could, therefore, be heard to 
assert that the property in question really belonged to the estate of 
which he was trustée. 

When, however, a given question turns npon equities or rights be- 
longing to one or more of the ereditors, ean it be maintained that by 
opération of law thèse equities hâve been transferred from the eredit- 
ors to the assignée? Certainly at common law no such effect can 
be attributed to the deed of assignment executed by the debtor. The 
statute of lowa regulating assignments does not in express terms so 
déclare; and in the absence of positive enactment enabling the as- 
signée to enforce the equity of the créditer, it is difficult to see upon 
what the claim is based. For illustration, take the case of a mort- 
gage executed upon a stock of merchandise by A. to B., to secure a 
debt due the latter. A. exécutes and delivers the mortgage without 
any agreement that the same shall be withheld from record, and, in 
fact, he may suppose that B. has recorded it. A. remains in posses- 
sion, and continues to buy and sell in the ordinary way of his busi- 
ness. Instead of promptly recording the mortgage, B. intentionally 
withholds the same from the record, concealing its existence with the 
intent that A. may be thus enabled to buy goods on crédit and add 
them to the stock covered by the mortgage, which, by its terms, in- 
cludes ail goods added to the stock after the exécution of the mort- 
gage. C, in ignorance of the existence of this mortgage, sells goods 
on crédit to A., which are added to the stock, and then B. records 
his mortgage. Thereupon A. makes an assignment under the state 
statute for the benefit of ereditors. As between A. and B. the mort- 
gage is valid, being given by A., in good faith, to secure a debt actu- 
ally due B. The only person whose rights are affected thereby is C. 
v.20,no.9— 36 
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If he cliooses so to do, he can oontest the validity of the mortgage on 
the ground that B. misled him to his injury by concealing the exist- 
ence of thé mortgage, and withholding the same from the record. 
This, however, is an equity whoUy personal to C, which he may en- 
force or not as he pleases. Upon what ground can it be successfuUy 
claimed that the deed of assignaient, executed by A., conveys this 
equity, existing in favor of C, to the assignée? It will be noticed 
that the equity in favor of C. does not grow out of the title or right 
existing in A., and which passes by the deed of assignaient. C.'s 
equity grows out of the wrong acts of B., and in effect is the right to 
•estop B. from asaerting that the title of his mortgage exiats as against 
C. This equity on behalf of C. is not affected by the act of A. in 
making the assignment, nor does the assignée, under the lowa stat- 
ute, become vested with the right to enforce it. 

Consequently the claim made in this case, that the making of the 
assignment to William Foster conferred upon him the right to enforce 
the equities of complainants, as against the mortgagees Town et al., 
cannot be sustained. For the same reasons the fact that the deed 
of assignment having been executed, the assignée gave bond and filed 
the proper schedulss and inventory in the circuit court of Polk county, 
did not, ipso facto, confer upon that court the exclusive jurisdiction 
to hear and détermine ail questions existing between the creditors of 
Eobinson & Atherton. 

The statute of lowa regulating assignments requires certain steps 
to be taken, reports made, and orders procured for the proper fulfill- 
ment of the trust conferred by the deed of assignment on the as- 
signée. The state court, in which the assignée files his bond, is 
charged with the duty of carrying out thèse provisions of the statute, 
and no other court will interfère therewith or attempt to assume the 
performance of the duties required of the court having charge of the 
assignment under the state statute. But it is equally clear that other 
courts may entertain jurisdiction of cases settling the rights of par- 
ties who are interested in the estate. Thus the assignées may main- 
tain actions in other courts for the recovery or protection of the prop- 
erty belonging to the trust. Creditors may sue the debtor in any 
proper court, for the purpose of establishing the existence of a debt 
against the assignor. Disputes touohing the title to property, be- 
tweeen the assignée and third parties, may be adjudicated by other 
■courts, and in thèse and other instances that might be named, the 
exercise of jurisdiction by other courts does not in any just sensé in- 
terfère with the jurisdiction of the court having control of the assign- 
ment proceedings. 

The question of the validity of the chattel mortgage held by the 
Valley bank, as against complainants, could be heard and determined 
without interférence with the jurisdiction of the circuit court of Polk 
<30unty, and hence the point made that that court alone had jurisdic- 
tion of the question cannot be sustained. 
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The cases oited by counsel for défendants in support of the prop- 
osition that "the court first having control of the case bas the rigbt 
to settle every question that may arise in the case," to-wit, Peck v. 
Jenmss, 1 How. 624; Freeman v. Howe, 24 How. 450; Peale v. 
Phipps, 14 How. 374; and Buck x.Golbcith, 3 Wall. 341, do not sus- 
tain the application to the case at bar that counsel seek to make oE 
the gênerai proposition above given. 

In Buck V. Colbatk, the proper application of the rule is explained, 
it being stated that — 

"It is not true that a court, having obtained jurisdiction of a subject-mat- 
ter of a suit, and of parties before it, tiiereby excludes ail other courts from 
the right to adjudicate upon otlier matters having a very close connection with 
those before the first court, and, in some instances, requiring the décision of 
the same questions exactly. In examining into the exclusive eharacter of 
the jurisdiction of such cases, we must hâve regard to the nature of the rem- 
édies, the eharacter of the relief sought, and the identity of the parties to the 
différent suits." 

The facts in Back v. Colbath were that Buck, as marshal of the 
United States court in Minnesota, levied a writ of attachment upon 
certain goods as the property of the défendant in the attachment 
proceeding. Colbath sued Buck in trespass in the state court, claim- 
ing that the property levied on belonged to him. The suprême court 
held that the state court could rightfully entertain jurisdiction of the 
action in trespass, althbugh the property was in the possession and 
under the control of the United States court. 

The case of Perry v. Murray, 55 lowa, 416, S. G. 7 N. W. Eep. 
46, 680, is also pressed upon the attention of the court as a décision 
made upon the point under considération. The suprême court of 
lowa in that case held that an order of the district court, having con- 
trol of an assignment, directing the payment of a pro rata dividend 
among the creditors, was an adjudication between the creditors which 
could not be collaterally attacked. The statement of facts shows 
that the assignment was made by George Stever and N. S. Averill; 
that the plaintifs and other creditors duly filed their claims with the 
assignée, but no claim was made by plaintiffs to priority over other 
creditors; that after the expiration of three months the assignée 
made his report to the court, no exception being made thereto, and 
thereupon the court ordered the payment of a pro rata dividend 
among ail the creditors, to which order no exception was taken. 
Some months afterwards the plaintiffs filed their pétition, asking the 
court to marshal the assets, and for an order directing the assignée 
to pay the creditors of the firm of Stever & Averill in full before mak- 
ing payment to the other creditors. Under this state of facts it was 
held that the order for payment of a dividend was an adjudication 
upon the question of distribution of the assets held under the assign- 
ment among the creditors who had filed their claims, and that it 
could not be collaterally attacked, it being further ruled that the court 
in which the assigament was filed must of necessity be vested with 
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the power to détermine priorities among the creditors, or otherwise 
the payment of dividends could not be safely ordered. To this dé- 
cision, and the reasoning upon which it is based, we can see no good 
ground of exception. In that case the piaintififs sought, by an inde- 
pendent proceeding, to compel the assignée to marshal and distribute 
the assets in his possession in a manner wholly différent from that 
prescribed in the order of the court made in the assignaient proceed- 
ings, thua endeavoring to subject the assignée to différent and con- 
tradictory ordera. The contention of the plaintiffs was that under 
the deed of assignment they were entitled to the marshaling of the 
assets in the manner claimed, and the ruling of the court was that 
such order should be sought in the assignment proceedings proper; 
and as the plaintiffs had filed their claim under the assignment with- 
out claiming a préférence as firm creditors, and had allowed the 
court to act upon the report of the assignée, and adjudicate upon the 
mode of distribution, without exception thereto, such order must 
stand as a judgment upon the question, binding upon plaintiffs so that 
it could not be attacked in a collatéral proceeding. The true scope of 
this décision is indicated in the opinion by the référence to the prior 
décision in the case of Wurtzv. Ilart, 13Iowa, 51.5. In that caseit 
is said that "it was never intended by the statute that ail the varions 
rights and equities of creditors should be settled exclusively and only 
in the manner there pointed out." If the présent proceeding was 
against the assignée, and the relief sought was the procurement of an 
order directing or controUing the assignée in the distribution of the 
assets held by him under the deed of assignment executed by Eobin- 
son & Atherton, then the ruling in Perry v. Murray would be appli- 
cable ; but in this cause no relief is sought against the assignée, nor 
is there any right or priority asserted under the deed of assignment. 
The trust treated by the exécution of the assignment has been fuUy 
executed. The proceedings in assignment hâve been carried to com- 
pletion, and the assignée has been discharged. The rights of the as- 
signée, and the control of the state court oyer him, are at an end. 

The question now to be determined is one arising between the Val- 
ley Bank and complainants, and no good reason is perceived why com- 
plainants are barred from investigating the question by force of the 
proceedings had in the circuit court of Polk county, Of course, had 
complainants appeared in that court, and by any proper proceeding 
against the Valley Bank raised or presented the question of the valid- 
ity of the chattel mortgage as against complainants, then the action 
of the state court thereon would bave been an adjudication to which 
full faith and crédit would be due, and which would preclude a re-ex- 
amination of the same issue in any other court. It is urged in argu- 
ment that this effect must be given to the order made by the state 
court approving the report of the assignée, in which report was set 
forth the fact that the assignée had paid the amount due on the mort- 
gage to the Valley Bank. It is not claimed that any issue was in 
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fact made between the assignée and the Valley Bank toucMng the 
validity of the chattel mortgage, much less between the oomplainants 
and the bank, or that the court heard and decided the same. The 
argument is, in effect, that such issue might hâve been properly raised 
in that court, and therefore the order approving the action of the as- 
signée must be held to be an adjudication of the question. The order 
of the court may well be a protection to the assignée, but it cannot 
be held to be an adjudication of rights and equities not arising out 
of the deed of assignment, and existing between complainants, who 
were not in fact parties to the assignment proceedings, and Town, 
Noble & Go., who held under a mortgage, and not under the assign- 
ment. 

The conclusions reached upon thèse propositions are (1) that, un- 
der the statute of lowa, a deed of assignment for the benefit of 
creditors does not confer upon the assignée the right to enforce spé- 
cial equities existing on behalf of one or more creditors, as against 
other creditors, so as to deprive the creditor of the right to assert, in 
his own name and right, such equity against a third party; (2) that 
while the filing of a bond and inventory by the assignée, in either 
the district or circuit court of the state, confers upon that court con- 
trol over the assignée, and over the trust committed to him, with the 
right to make the necessary orders for the distribution of the assets 
under the deed of assignment, it does not confer upon that court 
exclusive jurisdiction over ail questions arising between creditors 
touching their rights and equities in the premises; (3) that an order 
made by the court having control of the assignment proceedings, ap- 
proving the payment, by an assignée, of a mortgage upon the assigned 
property, is not an adjudication of the validity of the mortgage, as 
against creditors not appearing in the assignment proceedings, and 
whose rights, as against the mortgage, are not conferred by the deed 
of assignment. 

It will be remembered that the money received by Town, Noble & 
Go. was not paid to them by reason of the assignment to Poster, but 
because they held a chattel mortgage upon the property. Town, Noble 
& Go. did not claim a right to or lien upon the goods under the assign- 
ment, but under the chattel mortgage, which they claimed gave them 
the prior and paramount right to the possession of the goods, and to 
be first paid out of the proceeds. They instituted an independent ac- 
tion to enforce their rights as against the assignée as well as against 
Eobinson & Atherton. The assignée, however, recognized and ac- 
knowledged the prior right of the mortgagees, and thereupon, with 
their assent, sold the goods and delivered to the mortgagees so much 
of the proceeds as was needed to pay their claim. The case in fact 
stands, therefore, just as it would if the mortgagees had taken pos- 
session of the goods under the mortgage and oonverted them into 
money. So far as it affects the rights of complainants, it makes no 
différence whether the goods were oonverted into money through a 
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sale by the sheriff or by the assignée. In either case the money 
passes into the hands of the mortgagees as the proceeds of the mort- 
gaged property, and the right of the mortgagees to hold the same in 
either case is based upon the mortgage. 

It is urged with much force in argument that complainants hâve 
no Buperior equity to the proceeds of the mortgaged property over 
Town, Noble & Co., because the debt due the latter is equally meri- 
torious with that due complainants, and that if Town, Noble & Co. are 
now deprived of the benefits of the mortgaged property they can re- 
çoive nothing upon their debt under the assignment. It does not 
appear, however, that lâches can be imputed to the complainants. 
Within a week after the filing of the assignment complainants brought 
their action at lawto recover judgment against Eobinson & Atherton. 
As the possession of the stock of goods was then with thé assignée, 
they were not in fault in not obtaining a spécial lien upon the prop- 
erty. They conld not sustain a bill in equity against ^he mortgagees 
until they had procured a judgment at law and a lien thereunder, or 
the return of an exécution unsatisfied. The delay in procuring judg- 
ment in the law action was not due to any fault upon their part. As 
soon as they were in a position to attack the validity of the mort- 
gage they did so, by filing the présent bill. In the mean time Town, 
Noble & Co. had, through the agency of the assignée, converted the 
mortgaged goods into money, and the assignment proceedings were 
closed up. It is doubtless true that Town, Noble & Co. hâve lost the 
right to claim any benefit from the assignment, but it is not perceived 
that this resuit is in any sensé due to the acts or failure to aet on 
part of complainants. 

The complainants show to the court that there is justly due to them 
from Eobinson & Atherton a given sum, for which they hâve a judg- 
ment, and that Town, Noble & Co. hâve in their hands certain goods, 
or the proceeds thereof, heretofore belonging to their debtors, and 
they ask thù aid of the court to reach the fund, and subject it to the 
payment of their judgment. Town, Noble & Co. assert their right to 
the fund under the chattel mortgage executed by Eobinson & Ather- 
ton, and its validity being impeached by complainants, the question 
to be determined is whether it is valid as against complainants. 
While, therefore, it is true that a décision adverse to Town, Noble & 
Co. may work a hardship upon them, this resuit is not attributable 
to the lâches of complainants, and the rights of the parties are there- 
fore left dépendent upon the validity or invalidity of the chattel mort- 
gage. Upon this question, it appears from the évidence that Town, 
Noble & Co., to whom the chattel mortgage was delivered in July, did 
not record the same until in October following ; and from the date of 
the delivery of the mortgage until the property passed into the pos- 
session of the assignées they permitted the mortgagors to remain in 
possession of the stock in question, and to sell and deal with the same 
as their own property, without accounting for the proceeds thereof. 
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and without applying the same to the payment of tbe mortgage debt. 
It also appears that complainants, after the exécution, but before the 
recording of the mortgage, and without notice of its existence, sold 
goods on crédit to Eobinson & Atherton, which, becoming part of the 
stock, came under the lien of the mortgage. The facts, therefore, 
bring the case clearly within the raies announced in Crooks v. Stuart, 
2 McCrary, 13; S. G. 7 Fed. Eep. 800; Argall v. Seymour, 4 Mc- 
Crary, 55; and Robinson v. ElUott, 22 Wall. 513, and the mortgage 
must be held invalid and void as against the complainants. 

So far as the défendant Cole is concerned it does not appear that 
he ever reaped any benefit from the mortgage. On the contrary, it 
appears that the mortgage, although executed to him as grantee, was 
delivered to Town, Noble & Go. when the loan was effected, and 
passed from the control of the défendant Cole at that time. The 
failure to record the mortgage, and the other facts rendering the 
mortgage void, are attributable, not to Gole, but to Town, Noble & Co., 
and hence the défendant Gole is not personally reaponsible to com- 
plainants herein, 

Complainants are therefore entitled to a decree declaring the chat- 
tel mortgage void as to them, and estopping défendants from as- 
serting any prior right thereunder against the fund realized from the 
sale of the mortgaged property, and ordering said Town, Noble and 
Delamater to pay to complainants, within 60 days from date, the 
amount due complainants on the judgment in theirfavor against Eob- 
inson & Atherton, with interest and costs, and that if said sum is 
not paid as ordered that exécution against said parties may issue for 
the collection of said sum. 
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Williams v, Samb.* 

{Circuit Court, S. D. Louisiana. Juno 2, 1884.) 

BqniTT .JURTSDICTION. 

A court of equity can interfère, by an order, with a party conducting acrim- 
inal procédure only when the parties sought to be enjoined hâve, as plaintifEs, 
Bubmitted tliemselves to the court by a bill of equity as to the matter or right 
aflEected by or involved in the criminal procédure ; but the pursuer and pur- 
sued must be identical in the case, i. «., the défendant in the bill and in the in- 
dicttnent must be the same person, and the peraon preferring the bill and the 
criminal charge must also be the same. As to parties and controversy the in- 
quiry is analogous to that in regard to the plea of lispendeus. 

On Demurrers, and on Motions to Quash Eestraining Orders. Bee 
S. G. 19 Fed. Eep. 670. 

1 Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Joseph P. Hornor and Francis W. Baker, for eomplainants. 

James B. Beckwith, for défendants. 

BiLLiNGS, J. When thèse causes were before the court last, the 
30urt laid down the limit within which a court of equitj- could inter- 
fère by an orderwith a party conducting a criminal procédure, and be- 
beyond which there can be no interférence, as follows : "It is when 
the parties sought to be enjoined hâve, as plaintiffs, submitted them- 
selves to the court by a bill of equity as to the matter or right af- 
fected by or involved in the criminal procédure." 19 Fed. Rep. 67.1. 
Leave was given, ibidem, to amend the bill so as to show this fact. 

The only question which need be considered now is whether the 
plaintiffs hâve brought themselves, by their amendaient, within this 
limit. The original criminal jurisdiction in chancery bas long been 
obsolète. The learning relating to the question is conflned to a few 
cases, viz. : Mayor of York v. Pilkington, 2 Atk. 302 ; Montagne v. 
Dudman, 2 Ves. 396; Atty. Gen. v. Cleaver, 18 Ves. Jr. 211; and 
Saull V. Browne, L. R. 10 Ch. App. Cas. 64. 

In the first of thèse cases, which was a case where plaintiffs 
claimed the sole right of fishing in the Ouse, and they had filed 
a bill, in which they submitted that matter to the chancellor, and 
afterwards procgeded by indictment for an interférence with the same 
right, Lord Habdwickb illustrated his view of the authority of the 
chancellor by the case of a bill to quiet possession, by a party plain- 
tiff, who should afterwards prefer an indictment for a forcible entry- 
and says this court would stop the indictment. 

In Atty. Gen. v. Cleaver, 18 Ves. Jr. 220, Lord Eldon defines the 
authority of the preceding case as follows : 

"Lord Hardwioke held that he would deal with the subject with référence 
to what was civilly in question between the plaintiff and défendant, though, 
also, the subject of criminal prosecution; but I do not flnd that he thouglit 
himself justified in that with regard to other persons who had not themselves 
resorted to him." 

In Saull V. Browne Lord Cairns says : 

"I should be unwilling to express any doubt that there may be cases in 
which criminal proceedings instituted by a party to a suit, in this court, are 
so identical with the civil proceedings as to induce this court to order that 
the same person shall not at the same time pursue his remedy in this court, 
and pursue another remedy which ranges itself under the head of criminal 
jurisdiction." 

The authority of the chancery court is therefore limited to a plain- 
tiff in the equity proceedings, and cornes from the gênerai authority 
of courts of chancery to control the conduct of parties who seek its 
aid in furtherance of their civil rights. Story, Eq. Jur. § 893. The 
case which is recognized as establishing the rule (Lord Hardwicke's) 
makes it apply only to a case where a plaintiff in equity attempts to 
resort to a criminal procédure to enforce against the défendant the 
same rights which he is pursuin^ against the same défendant in the 
equity cause. It is the double uarassing, first, by the equity suit, 
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and, second, by the crimînal procédure, that the equity court inter- 
rupts. This is the ground upon which the queen's counsel, who ar- 
gued in support of the injunction, placed the application in Saull v. 
Browne, supra. But the pursuer and pursued must be identical in 
the cases, — i. e., the défendant in the bill and in the indictment 
must be the same person, — and the person preferring the bill and the 
criminal charge must also be the same. As to parties and contro- 
versy the inquiry is analogous to that in regard to the plea of lis 
pendens. 

The amendment is, in effeet, that the défendants bave submitted as 
plaintiffs the matter or right involved in the criminal prooeedings to 
this court in four enumerated cases. An examination of thèse rec- 
ords shows that the défendants hère hâve appeared in some of tbe 
causes as original plaintiffs, and in one cause as intervenors, where 
they should be classed as plaintiffs, for the purpose of determining 
this matter, and hâve submitted to the court the matter or right hère 
involved as between themselves and other parties, and that they hâve 
never submitted to this court such matter or right as between them- 
selves and the plaintiffs in thèse bills who were not parties to those 
other causes, nor does it appear that they were privies to the parties 
there. It was not, therefore, their right which was submitted in 
thèse equity causes, but a similar right. I think, therefore, by the 
authority of the original case, and of those cases which hâve foUowed 
it, that the plaintiffs hâve not, by the amendment, placed themselves 
in the categoryof those who can ask an order to operateupon the de- 
fendants, and that, therefore, the restraining order must be vacated, 
and tbe demurrer to the amended bill sustained. 
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OaiiBSBT V. ATTEiiiL and others. 
Cassaeû V. Samb. 

GiLLESWE V. SaME. 

Hellman V. Same. 

Chism V. Same. 

Fee V. Same. 

Sears v. Same. 

Circuit Court, 8. B. New York. June 5, 1884.) 

1. Pbactioe— Kes Adjudicata— Action bt Stockholdbb. 

To a bill flled by a stockholder of a corporation to reseind a sale of his stock, 
which he was induced to make by tlie fraudulent praotices of the défendant, 
the défendant pleaded a former adjudication in his favor in an action at law 
between the parties, in which the compiainant sought to recover damages of 
the défendant for the fraud. Held that, although the case made by the bill 
as to the détails of the transaction and the matters of évidence of fraud dif- 
fered from the case tried in the former suit, the gravamen of the case was the 
same in eaeh, and the judgment in the former suit was rea adjudieata. 

2. Bamb— What Issue is Conci,uded by. 

The matter in issue or point in controversy, which is concluded by a former 
judgment, is that ultimate fact, or state of facts, upon which the verdict was 
based. 

3. BaMB— WBIT of BrROK— AFFraMANOB OF JUDQMBNT. 

On a writ of error taken from the judgment in the former suit the judgment 
was affirmed. Seld, that the eiïect of the judgment was net impaired because 
the appellate court, in afflrming the judgment, did not, in the opinion deliv- 
ered, consider the question whether the conduct of the défendant was fraudu- 
lent or not. 

In Equity. 

Miller, Peckham é Dixon, for complainants. 

Roscoe Conkling and S. G. Wheeler, Jr., for défendant. 

Wallace, J. 1. The questions raised by the demurrers to the 
amended and supplemental bills were considered and decided ad- 
versely to the défendants on a former occasion, when the demurrers 
to the original bills in several of thèse cases were heard by this court. 
As the présent bills, except in the suits of Oglesby and Cassard, are 
the same as the former respecting ail material matters, and as the 
additional facts now alleged in the bills of Oglesby and Cassard are 
only important for the purpose of anticipating and assailing matters 
of défense to the bills, it would not be profitable, and is deemed un- 
necessary, to reconsider what was then deliberately determined. 

2. The pleas filed in the cases of Oglesby and of Cassard set up a 
good défense to the bills. One of the issues litigated in the former 



0GLE8BY V. ATTKIUi. 571 

Buit belween the parties, which is pleaded as a bar, was whether 
complainants Oglesby and Cassard had been induced to part with 
their stock in the Grescènt City Gas-light Company by the fraudu- 
lent acts of the défendant in inducing the directors of the company 
to concert and carry out a scheme of wanton and illégal assessments 
upon the stock, and of other oppressive condact towards the com- 
plainants, to enable him to purchase the stock for a mère nominal 
price. It appears by the averments of the plea, and more fuUy by the 
record, which is made a profert, as well as by the record and opinion in 
the case on writ of error to the suprême court, used by stipulation 
upon the hearing, that this issue was presented by the pleadings, was 
submitted specifically to the -jury, and was decided adversely to the 
complainants. It is perfectly clear that the complainants sought to 
recover damages in that suit for the loss of their stock by reason of 
the frauds which are the gravamen of the présent cause of action. 
The case made by the bill difïers in matters of évidence from that 
tried and determined in the former action, and the complainants now 
seek a reseission of the transfer of the stock, and an accoanting in- 
stead of the damages which they then claimed; but the cause of ac- 
tion is the same. The matter in issue or point in controversy, which 
is concluded by a former judgment, is that ultimate fact or state of 
facts upon which the verdict was based. Smith v. Town of Ontario, 
18 Blatchf. 4541 ; King v. Chase, 15 N. H. 9. In the former suit the 
matter in issue or point in controversy was whether the défendant 
had fraudulently obtained the complainants' stock by manipulating 
the management of the corporation so as to coerce them to sell it to 
him. This having been decided against the complainants, they are 
concluded from reopening that controversy, although the incidents of 
the transaction and the évidence, as now presented, may vary mate- 
rially from those relied on in the former suit. The case of Price v. 
Deivey, 11 Fed. Eep. 104, is quite analogous to this, and is in appo- 
site. The judgment in the former suit has never been reversed, al- 
though it was reviewed on writ of error by the suprême court. The 
complainants cannot escape its effect as an estoppel because the 
judge who delivered the opinion of the suprême court affirming the 
judgment did not deem it necessary to consider whether the point 
now in controversy was properly decided against the complainants in 
the court below or not. What the suprême court adjudged was that 
the judgment should be affirmed. What the court said is valuable 
as a contribution to the gênerai fund of légal learning; but if the 
court had given very poor reasons for their conclusions, the effect of 
the adjudication would hâve been the same. 

In view of thèse conclusions, it is unnecessary to consider the ef- 
fect of the former suit as an élection of remédies. 

18. C. 4 FED. Rep. 386. 
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Westeen Union Telegraph Go. v. BaTjTImoee & 0. R. Co. 

(Circuit Court, D. Ma/ryland. May 26, 1884.) 

1. CoRPonATioN — LiCENSE TO Maintain Telbgraph Ltrra — ExpraATioK op 

Charter. 

A licdnse was grantod on June 18, 1853, by the Baltimore & Ohio Bailroad 
Company to the Western Telegraph Company (a Maryland corporation) to 
maintain a telegraph Une along the railway so long as the grantee existed as a 
telegraph company. At the time ot the grant the telegraph company held 
control of the Morse patents for 14 years from Jiine 20, 1840, and its charter was 
for 30 years from February 4, 1847'; that is to say, to expire Febmary 4, 1877. 
Held, that the license lasted no longer than the corporation to which it was 
granted, and expired iiy its own limitation on the fourth of February, 1877. 

2. Same— REiïTCORPORATioiir— New Corpokation. 

The telegraph company, before the expiration of its charter under provisions 
contained in the gênerai incorporation act of Maryland, passed in 1868, cauaud 
itsolf to be incorporated under that aot as the " Western Telegraph Company 
of Baltimore City," to continue for 40 years. Held, that the corporation thus 
formed was a new and différent corporation, and not a continuation of the old 
one, and that the old coi'poration had ffone out of existence and the liceuge was 
at an end. 

In Equity. 

Charles J. M. Gwinn and Wager Swayne, for complainant. 

John K. Gowen and William F. Frick, for défendant. 

Waite, Justice. In the view I take of this case the only material 
facts are thèse : 

The Western Telegraph Company was incorporated by the gênerai assem- 
bly of Maryland on the fourth of February, 1847. Lavvs 1846, o. 39. Sec- 
tion 17 of tlie act of incorporation, is as foUows: "And be it further en- 
acted, that this act ot incorporation shall inure for 30 years from its passage, 
and the législature reserves to itself the right to alter or annul tliis act of in- 
corporation at pleasure." This company had the control of the use of the 
Morse patent for the electro-magnetic telegraph in the territory covered by 
its charter. The patent extended for 14 years from June 20, 1840. Tlie Bal- 
timore & Ohio Railroad Company, being desirous of having the free use of a 
Une of telegraph between the termini ot its road, on the eighteenth of June, 
1853, entered into a contract with the Western Telegraph Company for that 
purpose. In this contract, the railroad company is denominated "the parties 
of the flrst part," and the telegraph company "the parties of the second 
part. " By article 1 the railroad company granted "to the said parties of the 
second part a license, as long as the said parties exist as a telegraph company, 
to erect and maintain a line of magnetic telegraph upon and within the lim- 
its of the said road, provided that the position of the posts or wires of the 
said telegraph company shall be such as shall be approved by the ofHcers of 
the said railroad company." Provision was then made for the building of a 
substantial line of telegraph, to consist of two wires, if necessary, by the 
railroad company, which, when built, should become the property of the tele- 
graph company. After stating the plan agreed on for working the line, in- 
cluding the prompt transmission of ail messages on the business of the rail- 
road company free of charge, the contract proceeded as foUows: "(9) In the 
event of à dissolution of the said telegraph company, or a susjîension of 
opération on their part, either voluntary or in conséquence of légal proeess of 
any kind, then the said railroad company shall be at liberty and are author- 
ized to take charge of the said telegraph line for their own purposes, with the 
appurtenances, tmtil the said telegraph company shall r >;ume active opéra- 



WEST. U. TEL. CO. V. BALTIMORE & 0. R. CO. 573 

tions; and it is expressly understood thafc no interest which thesaid telep^raph 
Company may hâve in said line shall be assignable so as to aflect or impair, in 
any manner, tlie rights of the railroad company under tliese articles of agree- 
ment." Under this license and agieement the necessary posts and one line 
of wire were put up by the railroad company, from EUicott's Mills, west. 
Afterwards, on the twelfth of September, 1855, a supplemental agreement 
was entered into between the parties, under which a line was put up from 
EUicott's Mills to Camden Station, and a second wire put on from Camden 
Station to Cumberland. In 1859 the Western Telegraph Company leased the 
line to the American Telegraph Company, a New Jersey corporation, and in 
June, 1866, the American Telegraph Company assigned its lease to the West- 
ern Union Telegraph Company, a New York corporation. In 1871 or 1872 
the Western Union Company put up a new wire on the line from Baltimore 
to Cumberland, at a cost of $9,664.60. 

On the thirtieth of March, 1868, a gênerai incorporation act was passed by 
the gênerai assembly of Maryland, (Laws 1868, c. 471,) which provided, among 
other things, for the formation of companies "for constructing, owning, or 
operating telegraph lines in this state, where the principal office of said cor- 
poration is located in this state." Section 24, class 11. By section 75 any 
existing corporation of the state, formed for any of the purposes mentioned in 
the act, might "cause itself to be incorporated under this article, " [act,J pro- 
vided, on due notice to the stockholders, two-thirds of ail the shares should 
be voted in favor of the measure. 

"Sec. 75. And bc it further enacted, that if, at such meeting, or any ad- 
journed meeting of said stockholders, a sufflcient number of votes, as afore- 
said, shall be given in favor of causing said corporation to be incorporated 
under this article, then the said meeting * * * shall détermine the num- 
ber of shares into which the capital stock of the new company shall be divided, 
and the rule of the apportionment thereof, and the person who shall be en- 
titled to hold the same, and also the name by wliich said new corporation shall 
be known, and a certiflcate shall be made out and signed by the président of 
said meeting, showing the compliance by said corporation * * * with 
the requirements of this article in that behalf, and the said certiflcate shall 
also show the proposed name of the new corporation, which shall always in- 
clude the name of the county or eity in which it may be formed, the former 
name of said corporation, the object and purpose for which the new corpora- 
tion is sought, the terms of its existence, not to exceed forty years, and the 
articles, conditions, and provisions under which the incorporation is formed, 
the place or places of business where the opérations of the corporation are 
to be carried on, and the place in the state in which the principal office of the 
corporation will be located, the amount of the capital stock of the corporation, 
the number of shares, and the amount of each ahare, and the number of trus- 
tées, directors, or managers who shall manage tlie concerns of the corporation 
for the lirst year. 

"Sec. 76. And be it further enacted, that the said certiflcate shall be signed 
and sworn to or alHrmed by the chairman of said meeting, and shall also be 
signed by the président of the said corporation, and attested by its seal, and 
shall be thereupon submitted tojudicial inspection; * * * andthereupon 
the said corporation shall be a body corporate, in fact and in law, under the 
name set forfch in the said certiflcate, and shall be subject to ail the provisions, 
and entitled to ail the powers and privilèges, eonferred by this article, so far as 
the same are applicable to the said corporation; and the former charter of said 
corporation shall be deemed to be thereupon surrendered, and ail the prop^ 
erty and assets belonging to the said former corporation, of whatsoever na- 
ture and description, and ail the debts and liabilities of said former corpora- 
tion, of whatsoever nature or description, shall * * * be devolved upon 
the said new corporation, which shall, for this purpose, be regarded as sub- 
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stituted by opération of law in the room and stead of the former corporation, 
and ail pending proceedings at law or in equity, on behalf of or against said 
former corporation, may be amended at the instance of either party, so that 
the new corporation shall be substituted as complainant, plaintiff, or défend- 
ant, as the case may require, in lieu and in place of the old corporation. " 

The charter of the Western Tclegraph Company expired on the fourth of 
February, 1877, but on the eighth of January, 1877, the company, availing 
itself of the privilèges of sections 74, 75, and 76 of the act of 1868, c. 471, 
formed a new corporation under the name of the "Western Telegraph Com- 
pany of Baltimore City," to continue for 40 years. At the expiration of the 
term of the original charter, the Baltimore & Ohio Kailroad Company notifled 
ail the several telegraph companies that the licenses granted by the contract 
of 1853, and the supplementary contract of 1855, were at an end, and that if 
there were any wires or instruments on the line belonging to either of the 
telegraph companies they would be given up at once on application to the 
railroad company. This bill was flled by the Western Union Company to 
enjoin the railroad company from preventing its opération of the line, and 
from permitting any other company to use it. 

The court of appeala of Maryland, at the October term, 1876, dé- 
cidée! iu Sprigg v. Western Telegraph Go. 46 Md. 67, that the stockhold- 
ers of the Western Telegraph Company had the légal right to form a 
new corporation under the act of 1868, c. 471, and that for thia pur- 
pose the requisite majority could bind the minority. But whether 
the corporation thus formed would be a new one, or simply a continu- 
ation of the old one, was not decided. The faots did not présent that 
question, for the suit was begun by the holder of but two shares of 
the stock of the old corporation to enjoin the company and the ma- 
jority stockbolders, who were made défendants, from reorganizing 
under the act. The holding was that there was nothing in the orig- 
inal act of incorporation "to prevent a majority of the stockbolders 
from organizing under the act of 1868," and "that the proposed or- 
ganization * '* * is not liable to the objection that it will effect 
a radical and fundamental change in the objects and purposes for 
whieh the original company was cbarteiged." 

The question which meets us at the outset is whether the license 
granted to the Western Telegraph Company by the agreement of 1853 
is still in force? The license was to continue "so long as the said 
parties of the second part exist as a telegraph company." The "par- 
ties of the second part" were the Western Telegraph Company. That 
company was, by its charter, limited in its existence to 30 years from 
February 4, 1847, or to February 4, 1877. If the rights of the par- 
ties rested on this charter alone, no one would contend that either 
the company or its stockbolders were entitled to use the railroad as 
a way for a telegraph line after the date of the expiration of the char- 
ter. This makes it necessary to inquire whether the formation of the 
"Western Telegraph Company of Baltimore Citj," under the act of 
1868, operated in law as a prolongation of the existence of the West- 
ern Telegraph Company so as to avoid the termination of the license. 
The language of the act of 1868 is that "any corporation heretofore 
formed * * * may cause itself to be incorporated under this ar 
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ticle." And if the necessary vote at the meeting of the stoekholders 
"is given in favor of causing said corporation to be incorporated un- 
der this article," the meeting must "détermine the number of shares 
into which the stock of the new company shall be divided, and the 
rule of apportionment thereof, and the persons who shall be entitled 
to hold the same, and also the name by which said new corporation 
shall be known." After this is done, a certificate must be made out 
showing "the proposed name of the new corporation, which shall al- 
ways include the name of the county or oity in which it may be formed, 
the former name of said corporation, the objeets or purposes for which 
the new corporation is sought, the term of its existence, not to exceed 
forty years, and the articles, conditions, and provisions under which 
the incorporation is formed, the place or places of business where the 
opérations of the corporation are to be carried on, and the place in 
this state in which the principal office of the corporation will be lo- 
cated, the amount of the capital stock of the corporation, the number 
of shares, and the amount of each share, and the number of trustées, 
directors, or managers who shall manage the concerns of the corpo- 
ration for the first year." When this certificate shall be judicially 
determined to be "in conformity with law," and properly recorded, 
"the said corporation shall be a body corporate in fact and in law, 
under the name set forth in the said certiiicate, and shall be subject 
to ail the provisions, and entitled to ail the powers and privilèges, con- 
ferred by this article, so far as the same are applicable to the said 
corporation, and the former charter shall be deemed to be thereupon 
surrendered, and ail the property and assets of the former corpora- 
tion, * » * and ail the debts and liabilities, * * * shall 
* * * be devolved upon the said new corporation, which shall, 
for this purpose, be regarded as substituted by opération of law in 
the room and stead of said former corporation. * * *" 

Prom this it seems to me clear that the "Western Telegraph Com- 
pany of Baltimore City," formed under the act of 1868, is, in fact and 
in law, a différent corporation from the "Western Telegraph Com- 
pany" incorporated in 1847. The corporation under the act of 1868 
was, by opération of law, invested witb ail the property and subjected 
to ail the liabilities of that of 1847, but as corporations they were 
separate and distinct things. That under the act of 1868 had the 
same stockholders, at first, as that of 1847 ; but it had a new name 
and new powers, and was subject to new obligations. The gênerai ob- 
jeets and purposes of the two corporations were the same, but their 
corporate existences différent. The act of 1868 does not provide for 
the continuing of old corporations, but for the création of new ones ; 
not for amending charters, but for surrendering them. The old cor- 
poration is to go out of existence, when the new one cornes in, and 
thus the new cannot be a prolongation of the old. 

Such being the case, I am of the opinion that the license of 1853 
expired, by its own limitation, on the fourth of February, 1877, if not 
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on the eigbth of January préviens, when the charter of the Western 
Telegraph Company was surrendered and that to the Western Tele- 
graph Company of Baltimore City obtained. The grant was for so 
long a time as the Western Telegraph Company existed as a tele- 
graph Company ; that is to say, so long as the Western Telegraph 
Company existed as a telegraph corporation. The license lasts no 
longer than the corporation to which it was granted. The ninth 
clause of the contract does not affeot this question, because the West- 
ern Telegraph Company has never resumed opérations. It was dis- 
solved on the eigbth of January, or, at the latest, on the fourtb of 
February, 1877. After that time the Western Union Telegraph Com- 
pany, as lessee of the line, stands in no better situation than its 
lessor, the Western Telegraph Company. 

I bave not referred to the peculiar description of the Baltimore & 
Ohio Company in the contract, as parties of the first part, and the 
Western Telegraph Company, as parties of the second part, because 
to mymind it has no signiiicauce. The railroad company contracted 
with the telegraph company, and there is notbing whatever in the 
agreement to indicate that they, or either of them, represented or in- 
tended to represent their stockholders in any other way than in their 
corporate capacities. This peculiarity in the language of the con- 
tract is due to the form of expression adopted by the draughtsman, 
rather than to any matter of substance affecting the agreement. 

This disposes of the case, s» far as the further use of the line by 
the Western Union Company is concerned. The license from the 
Baltimore & Ohio Company having expired, the telegraph company 
bas no longer a right to use the railroad for the opération of its tele- 
graph line. Its rights in that particular expired with those of the 
Western Telegraph Company, and, as the license to the Western 
Telegraph Company was only to continue so long as that company 
existed, it did not pass, as property of that company, to the Western 
Telegraph Company of Baltimore City, upon its formation. 

The only remaining questions are in référence to the rights of prop- 
erty in the material composing the physical structures of the line. 
The Western Union Company, as lessee, does not own any of this 
material, unless it may the wire put up in 1872. It acquired from the 
Western Telegraph Company a right to use the line as built so long 
as that company could use it. When its right to use the line was 
gone, ail its interest in the physical structure was gone, except so far 
as it may bave itself built the line or furnished the material. So far 
as the posts and the two wires put up by the railroad company are con- 
cerned, the Western Telegraph Company of Baltimore City can alone 
make claim to them. Such property rights as the Western Telegraph 
Company had in them passed to the new company on its organiza- 
tion under the opération of the act of 1868. As to the wire put up 
by the Western Union Company, the facts are not sufficiently devel- 
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opeâ, either by the pleadings or the évidence, to enable me to déter- 
mine satisfactorily what the rights of the parties are. 

In my opinion, therefore, the bill should be dismissed, but without 
préjudice to a further action for the recovery of the wire put up by 
the Western Union Company. 

Bond, J., concurred. 



Ebvin and others v. Oebgon Et. & Nav. Co. ana anoiner. 

{Gircuit Court, S. D. New York. June 6. 1884.) 

1. COHPORATIONS— RiGHT OF MaJOEITT OP StOCKHOLDEKS TO WlND UP— MOTHrES. 

A majority of stockholders were authorized by law to dissolve the corpora- 
tion and diatribute its property, and availed tliemselves of their power to do so 
according to the forms of law, but sold the property to themselves at an unfair 
appraisal. Reld tliat, although the court would nut inqulre into the motives 
of the majority as to those acts which were wlthin the exercise of their légal 
powers, they had no right to sell the property to themselves at an unfair price, 
and must account to the other stockholders for its value. 

2. Same— Appbopkiatjon of Coupohate Phopertt. 

Although a majority may bave full power to biad the whole body of stocK- 
holders in respect to ail transactions within the scope of the corporate powers, 
the hâve no right to exercise that power in order to appropriate the corporate 
property to themselves at an inadéquate price. 

3. Bamb — Sale of Corporate Propbkty— Bights of Minobitt — Accounting. 

Where the corporation is practically dissolved, and ail its property sold by 
the action of the directors and a majority of the stockholders, the minority 
stockholders may maintain a suit in equity directly against the persons who 
hâve thus dissolved the corporation, and who hâve purchased the property, for 
an accounting, without making the corporation a party. 

4. Bamb— Parties — Action to Compbl Accounting. 

Such a suit may be brought by one or more of the minority stockholders 
without making the other minority stockholders parties. 

In Equity. 

Butler, Stillman d Butler, for complainants. 

Holmes é Adams, for défendants. 

Wallacb, J. The principal questions raised by the demurrers to 
this bill are whether the Oregon Steam Navigation Company is not 
an indispensable party whose absence renders the bill defective, and 
whether the bill states a cause of action in equity. The substantive 
allégations of the bill are that at the time the several transactions 
complained of took place the complainants were stockholders of the 
Oregon Steam Navigation Company, a corporation of the state of 
Oregon; that in 1879 that company had a capital of $5,000,000, 
divided into 50,000 shares, was prospérons, owned large properties, 
and had a valuable business; that in that year the défendant Vil- 
lard conceived the seheme of acquiring control of the company and 
its property for his own benefit, and with this view caused another 
v.20,no.9— 37 
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corporation, the défendant the Oregon Eailway & Navigation Com- 
pany to be organized under the laws of Oregon, to whieh the prop- 
erty^ofithe first-named company was to be transferred; that he pro- 
cured himself to be eleoted président of the new company; that he 
then purehased 40,000 shares of the old company and transferred his 
purchase to the new company, receiving for himself a large profit by 
the transaction; that thereupon he and the new company concerted 
and consummated the design of winding up the old company, of ac- 
quiring ail its property and business for the benefit of the new com- 
pany, and of excluding the minority stockholders of the old company 
from their jast interest in the assets; that in this behalf they eaused 
a board of dirèctors favorable to their scheme to be chosen for the 
old company by voting the stock owned by the new company, and, 
under a statute of Oregon, which permits such a corporation upon a 
vote of a majority of the stock to dissolve and dispose of its prop- 
erty, the défendants proeured the dissolution and a sale and transfer 
of ail the property and franchises of the old corporation to the new 
corporation. 

Eespecting the proceedings which took place, and the manner in 
which the dissolution of the old company and the transfer of its prop- 
erty and franchises to the new company was effected, the bill sets 
forth with particularity and in détail the history of the transactions. 
Villard, who was président of the new company, was elected prési- 
dent of the old company, and the dirèctors of the new company were 
elected dirèctors of the old company. Eesolutions were then adoptëd 
concurrently by the board of dirèctors of each company, on the 
part of the old company proposing, and on the part of the new com- 
pany accepting, the purchase of ail the property and franchises of 
the old company by the new company, at a valuation to be fixed by 
two appraisers, one to be selected by the old company, and one by 
the new company. The appraisers were selected, and agreed upon 
a valuation of the property at $2,300,000, which was équivalent to 46 
per cent, of the par value of the stock of the old company. There- 
upon the requisite corporate action was taken by both companies to 
sanction and confirm the transfer at the price fixed by the appraisers, 
concluding with a meeting of the stockholders of the old company 
ealled to effect a vaHd dissolution. At this meeting 46,249 shares 
of stock were rsp-esented, ail of which were owned by the new com- 
pany, or in its interest, except 456 shares owned by one Goldsmith, 
who had opposed the proceeding, but had been placated by the de- 
fendants. By the vote of the stock owned by the old company, a res- 
olution was adopted confirming ail that had been done by the direct- 
ors; confirming the sale at the appraisement which had been made; 
authorizing the dissolution of the corporation; and directing the di- 
rèctors to carry into eflfect the dissolution, the sale, the settling of its 
business, the division of the proceeds of the sale among the stockhold- 
ers, and the cancellation of ail outstanding certificates of stock with ail 
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pràcticable dispatch, The resolution, so far as it relates to the disso- 
lution, is as foUows: "That the said Oregon Steam Navigation Com- 
pany be and hereby is dissolved, to take effect upon the transfer of the 
company's property, the settling of its business, and the division of its 
capital stock. " The board of directors then met and took formai action 
pursuant to the resolution of the stockholders; and thereafter sent 
notice, under the company's seal, and signed by its treasurer, to ail 
stockholders, stating that the eompany was duly dissolved, ail its 
property conveyed to the Oregon Eailway & Navigation Company, and 
that a final dividend of $é6.97 per share had been declared payable 
to each stockholder upon the surrender of bis certificatea of stock. 

The bill also allèges that the property of the oid eompany thus sold 
vras appraised at a grossly inadéquate price ; that no money passed 
or bas ever been actually paid by the new eompany to the old eom- 
pany, although the directors went through the form, — those of one 
eompany of delivering, and those of the other of accepting, a check 
for the purchase money; that such stockholders of the old eompany 
as bave surrendered their certiiicates of stock bave been paid the final 
dividend by the new eompany, and the new eompany now holds itself 
out as ready to pay the remaining stockholders in the same way. 

The complainants having refused to consent to the proceedings 
which bave taken place, or to participate in the so-called dividend, 
hâve filed this bill in bebalf of themselves as minority and dissenting 
stockholders, and in behalf of ail other stockholders who may désire 
to join. The prayer for relief is, among other things, that the sev- 
eral acts of the défendants complained of be declared fraudaient and 
void; that the défendants be adjudged to pay complainants, and such 
other stockholders as may join them, their proportionate share of the 
value of ail the property and franchises of the Oregon Steam Navi- 
gation Company; and that the Oregon Eailway & Navigation Com- 
pany be adjudged to hold the property it acquired as trustée for the 
complainants, in proportion to their holdings of stock in the former 
eompany, and that complainants hâve a lien thereon. 

For the purposes of the demurrers, and assuming the facts alleged 
in the bill to be true, the case diselosed may be briefiy stated as fol- 
lows : A majority of the stockholders of a corporation résolve to avail 
themselves of their power as a quorum to sacrifice the interests of 
the minority stockholders for their own profit, by dissolving the cor- 
poration, and selling its property and franchises to themselves at half 
their real value. This scheme tbey bave carried out, and now retain 
its fruits. Tbey bave thrust out the complainants, the minority, from 
their position as stockholders, terminating their relations with the 
corporation as such, and bave deprived them from realizing what 
would belong to them upon a fair disposition and division of the cor- 
porate property. The défendant the Oregon Eailway & Navigation 
Company is this majority of stockholders, and the défendant Yillard 
is a privy and confederate in the whole transaction. 
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It is to be observed that the proceedings of the défendants were not 
outside of the charter or articles of association of the corporation, 
but, on the contrary, were carefully pursued according to the form of 
the organio law. They had a right to dissolve the corporation and 
dispose of its property and distribute the proceeds. The minority 
cannot be heard to complain of this because the laws of Oregon per- 
mitted it, and because it is an implied condition of the association of 
stockholders in a corporation that the majority shall hâve power to 
bind the -whole body as to ail transactions within the scope of the corpo- 
rate powers. Durfee v. Old Colony & F. R. R. Co. 87 Mass. (5 Allen,) 
242; Bill v. Western Union Tel. Co. 16 Fbd. Eep. 19. Nor does it 
matter, in légal contemplation, that the majority were actuated by 
dishonorable or even corrupt motives, so long as their acts were legit- 
imate. In equity, as at law, a fraudulent intent is not the subject 
of judieial cognizance uuless accompanied by a wrongful act. Clarke 
V. White, 12 Pet. 178. In other words, if the majority had the right 
to wind up the corporation at their élection, and they availed them- 
selves of it in the mode which was permitted by the orgauic law of 
the corporation, neither a court of law or equity can entertain an in- 
quiry as to the motives which influenced tbem. The power to do this 
was undoubted. The right of the majority to sell the property to 
themselves at their own valuation is a very différent matter; it can- 
not be implied from the contract of association, and will not be tol- 
erated by a court of equity. As is said by Mellish, L. J., in Menier 
V. Hooper's Telegraph Works, 9 L. J. Ch. App. Cas. 350, 354. "Al- 
though it may be quite true that the shareholders of a eompany may 
vote as they please, and for the purpose of their own interests, yet 
the majority cannot sell the assets of the eompany and keep the con- 
sidération, but must allow the minority to hâve their shax-e of any 
considération which may corne to them." If the majority sell the 
assets to themselves they must aecount for their fair value. They 
cannot bind the minority by fixing their own price upon the assets. 
A majority hâve no right to exercise the control over the corporate 
management which legitimately belongs to them for the purpose of 
appropriating the corporate property or its avails to themselves, or to 
any of the shareholders, to the exclusion or préjudice of the others. 
Brewer v. Boston Theater, 104 Mass. 378, 395; Preston v. Grand 
Collier Dock Co. 11 Sim. 327; Hodgkinson v. National Live Stock Ins. 
Co. 26 Beav. 473; Atwood v. Merryweather, L. E. 5 Eq. 464, note. 

In Gregory v. Patchett, 33 Beav. 695, the property of a eompany 
was transferred to two shareholders in lieu of their shares, and the 
eompany was thereby practically put an end to, and the debts were 
thrown on the remaining shareholders. This was sanctioned by a 
majority of the shareholders at a gênerai meeting; but it was held 
that the majority could not bind the minority in such a transaction, 
and it was set aside. 
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Thèse observations sufficiently indicate the conclusion that the 
complainants are entitled to équitable relief upon such a state of 
facts as is exiiibited by the bill. The question remains whether that 
relief can be obtained in the présent suit. The défendants insist, by 
their demurrers, that the Oregon Steam Navigation Company is an 
indispensable party to the controversy. They also insist, in argu- 
ment, that ail of the stockholders of that companyare indispensable 
parties, if the corporation is not a party. There does not seem to be 
any good reason why the Oregon Steam Navigation Company should 
be deemed an indispensable party. It is not a going eoneern. If 
the sale of the property should be set aside the corporation would be 
only a dry trustée for the purpose of dividing the property among the 
bénéficiai owners. The reason why such a trustée is required to be 
a party to a suit respecting the property is in order to biud tiie légal 
title by the decree. But hère there is no trustée to dispute the légal 
titlewith the défendants. The majority stockholders exereised their 
lawful power to dissolve the corporation and sell its property, and 
they thus terminated the conventional relations between the corpora- 
tion and its stockholders. They could not, however, defeat the équi- 
table owners of the assets from foUowing them into the hands of 
the défendants, and calling upon the défendants to aocount for their 
fair value. Although the resolution of the last stockholders' meeting 
declarod that the corporation "was thereby dissolved, to take effect 
on the transfer of the company's property, the settling of its busi- 
ness, and the division of its capital stock," the board of directors were 
constituted the body to carry the resolution into effect. They pro- 
ceeded to carry it into effect by settling its business, disposing of ail 
its property, deelaring a final dividend, and notifyingthe stockholders 
that the corporation was dissolved. Generally, it is no doubt true 
that the légal existence of a corporation only ceases when the sur- 
render of its franchises has been accepted by the state. But the 
statute of Oregon, authorizing a dissolution upon the majority vote 
of stockholders, would seem to be an acceptance in advance. Although 
the corporation may not be efïeetually extinguished as against credit- 
ors, there is no difficulty in concluding that it is so far extinct that 
it cannot stand in the way of the enforcement by its former stock- 
holders of their équitable rights to a fair accounting from those who 
bave assumed to distribute its assets. Gregory v. Patchett, 33 Beav. 
597-608 ; State Savings Ass'n v. Kellogg, 52 Mo. 583; Perry v. Turner, 
55 Mo. 418. 

It is urged that if the corporation is not a necessary party to the 
suit, no relief can be had unless ail the stockholders are made parties. 
This point is not speeifieally presented by the demurrers ; but if no 
relief can be decreed until such absent parties are brought in, it would 
seem that the objection might be considered upon the demurrer for 
want of equity. See Vemon v. Vernon, cited in Story, Eq. PI. § 543, 
note. Who thèse stockholders are, and whether they are within the 
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jurigdiction bf the court, does not appear. If the only relief prayed 
by the bill, or which could be granted upon the facts alleged, were a re- 
scission of the sale of the property, the objection might be fatal. Ribon 
V. Railroad Cos. 16 Wall. 446. No relief could be granted without 
affeeting the rights of every stockholder. But the redress which is 
given to a cestui que trust, or an équitable owner of a fund, in case of 
a fraudaient purchase by the trustée or other fiduciary, is either re- 
scission or account, at the élection of the injured party. Bisp. Eq. 
239. Hère the complainants pray for an account, and the decree 
may limit them to that relief. No rights of the other stockholders 
" will be affected if such relief is granted to thç complainants. Although 
the défendants may be called upon to meet similar olaims in behalf 
of other stockholders, that circumstance does not stand in the way of 
the complainants. It suffices that relief can be granted which will 
not afïect the rights of other stockholders. Nor does it matter that 
there may be other stockholders of the corporation who oo-operated 
with the défendants in the wrongs complained of. The theory of the 
bill is that thèse défendants, while occupying the fiduciary relation 
towards the complainants of équitable joint-owners of the property, 
bought it themselves at an inadéquate price, and by unfair means. 
They are in the position of quasi trustées, who hâve been guilty of a 
fraudulent breach of their trust. The l'ight of action in such case is 
ex delicto, and the tort may be treated as several or joint, and the 
trustées hâve no right of contribution as between themselves. Peck 
V. Ellis, 2 Johns. Ch. 131; Miller y. Fenton, 11 Paige, 18; Healh v. 
Erie R. Co. 8 Blatchf. 347; Wilkinson v. Parry, 4 Euss. 272; Franco 
V. Franco, 3 Ves. 75. 

In conclusion, it may be said that it does not lie with the défend- 
ants, who claim to hâve sold and divided the assets of the corporation 
among those who were stockholders, so that each is entitled to a speci- 
fied proportion as a final dividend, to insist that others, who were also 
stockholders, hâve any interest in the question whether the sum 
which has been set aside for the complainants is their fair share or 
not. The other stockholders can acquiesce or ratify if they please. 
The complainants cannot be affected by their action, and do not hâve 
any interest in it. The complainants occupy substantially the posi- 
tion of creditors of the corporation, seeking to obtain satisfaction of 
their just claim out of the fund in the hand of the défendants, and 
having an équitable lien. Such creditors can irarsue the fund wher- 
ever they can find it, without making the stockholders parties, or 
bringing in ail who are liable to account to the fund or hâve an in- 
terest in its distribution. Hatch v. Dana, 101 U. S. 205. 

Thèse views meet the important questions raised by the demurrers. 
The other grounds of demurrer hâve been considered, and are deemed 
to be untenable. 

The demurrers are overruled. 
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CxjREY and another, Assignées, etc., v, MoCatjley and othera. 

{Circuit Court, W. B. Pennsylvania. May 23, 1884.) 

1. MORTGAGE— ASSA-ILABLE FOB CONSTETTCTIVK FeAUD— BANKRUPTCT— MORTGA- 

GEE8' SUKBTIKS ON BoîTD. 

Where a mortgage is given to indemnify the mort gagées as sureties of a mort- 
gagor on a bond, the considération being légal and sufiicient, it is only assaila- 
ble for constructive fraud as a préférence forbidden by the bankrupt law. 

2. MoHTGAQB— Execution and Delivert — Complète Tkansaction — Validitt. 

When a mortgage is executed and delivered, uothing further is necessary to 
its validity as a complète transaction. 

3. Pradd on Crbditoes— Bankrcptcy Proceedings— Moetgagb — Pailueb to 

Rbookd — Two Montes Limitation. 

Where a statute f orbids a préférence of creditors within two months prier to 
the commencement of bankruptcy proceedings, and a mortgage is given by the 
bankrupt long before the proceedings in bankruptcy, but is not recorded until 
within the two months prior to the commencement of such proceedings, there 
being no évidence of fraudulent intent in making it, the mortgage will not be 
declared fraudulent on account of the failure to previously record. Blanner- 
Aasset v. Sherman, 105 U. B. 100, distinguished. 

3. Bankeupt Ceeditûbs — Bbnepit— Equitable Intbrest in Mortgage. 

Where a party has simply an équitable interest in a mortgage, a court will 
not establish an unwilling connection with it on her part, in order that a ben- 
flt may be conferred upon other creditors of a bankrupt. 

4. Court of Equity— Jurisdiction— BANEEuricy— Failueb to Account foe 

Moktgagb Security. 

Where a bankrupt act prescribes the mode of proceoding and the penalty, 
when the holder of a mortgage security refuses to account for it, a court of 
equity will not take jurisdiction of it. 

5. Samb— Adéquate Rkmbdy at Law. 

Where there is a remedy plain and adéquate at law, a court of equity will 
not take cognizance of a daim. 

In Equity. Appeal from the decree of the district court. 

Oeo. M. Reade and Geo. Shiras, Jr., for appellants. 

B. L. Hewitt acd S. Schoyer, Jr., for Mrs. Freed. 

McKennan, J. Several distinct causes of complaint are eonglom- 
erated in this bill : (1) It is alleged that MeCauley and Baker, two 
of the respondents, were sureties of the bankrupt in a bond given to 
Dr. Alexander Johnston, the executors of wbose will transferred the 
same to his daughter, Mrs. Jane Freed; that some time after the exé- 
cution of this bond the bankrupt executed and delivered to MeCauley 
& Baker a mortgage upon the real estate described therein to indem- 
nify them as his sureties in said bond ; that the said mortgage was a 
fraudulent préférence, and therefore praying that it be so declared, 
and ordered to be given up to be canceled. (2) It is further alleged 
that Mrs. Freed, being the owner of the bond aforesaid, and bene- 
ficially secured by the said mortgage, made proof of said bond as an 
unsecured claim against the bankrupt's estate, and presented the same 
as such at a gênerai meeting of the bankrupt's creditors, and there- 
fore praying that the proof of her claim be expunged, and she be ex- 
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cluded from participating in the distribution of the bankrupt's estate 
uuless she shali renoiince "ail présent and future daims and title to 
any benelit and advantage to be derived from said mortgage whatso- 
ever." (3) And it is further alleged that John Lloyd entered into 
the possession and enjoyment of the mortgaged premises; and pray- 
ing that an account be takenof the rents and profits of said premises 
during the period of his occupancy thereof. 

Objectionable as this bill is, then, on account of its blending mat- 
ters of independent and incongruous charaoter, it has been fully dis- 
cussed upon its merits, and hence it is not improper to consider and 
dispose of it in that aspect. The mortgage referred to in the bill 
was given to indemnify the mortgagees, as the sureties of the mort- 
gagor, in a bond executed and delivered to Dr. Alesander Johnston 
on the first of May, 1874. It was therefore founded upon a légal 
and sufficient considération, and, if aasailable at ail, it can only be 
for constructive fraud as a préférence forbidden by the bankrupt law. 
The mortgage is dated May 8, 1875, and was recorded on the seven- 
teenth of September, 1875 ; and although the bill allèges that it was 
antedated and was withheld from record in pursuance of a secret and 
unlawful agreement to that effect, yet thèse allégations are unsup- 
ported by sufEcient proof. Hence, the point of time with référence 
to whieh the validity of the mortgage is to be determined is the eighth 
of May, 1875. But the bankruptcyproceedings were not commenced 
until November 11, 1875, so that the statutory limitation of two 
months within whieh the giving of a préférence is forbidden had 
elapsed, and the mortgage was not open to question. 

It is, however, urged that, as the mortgage was withheld from rec- 
ord until within two months from the filing of the pétition in bank- 
ruptcy, the statutory period is to be computed from the date of re- 
cording. But when the mortgage was executed and delivered nothing 
further was necessary to its validity as a complète transaction. It 
has therefore been held in Pennsylvania, by a long séries of décisions, 
that, as between the parties, a mortgage takes effect upon delivery, 
and that an unrecorded mortgage is good agaihst an assignée for the 
benefit of creditors, the heirs of the mortgagor, and every one claiming 
'jnder him who had notice of the mortgage before his rights attached. 
And it has been held by the suprême court that a preferential seeurity 
must be obtained within the period prescribed by the bankrupt law to 
r^nder it questionable, and that the acquisition of a lien, by placing 
it upon record within that period, will not subject it to the opération 
of the prohibitory provisions of the act. Clark v. Iseliii, 21 Wall. 375, 
etc.; Watson v. Taylor, Id. 378. Nor are thèse and other décisions of 
the suprême court to the same effect overruled and changed hj Blen- 
nerhassett v. Sherman, 105 U. S. 100. In that case the mortgage in 
question was held to be actually fraudulent, and therefore void at 
common law, because given in pursuance of "a premeditated and con- 
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trived purpose to deceîve and defraud other creditors of the mort- 
gagor." Almost the entire opinion of the court is taken up with a 
discussion of the évidence to demonstrate this, and, certainly, when 
this conclusion was reached, the pivotai question in the case was ef- 
fectually disposed of; but it is added that "a naortgage, executed by 
an insolvent debtor with intent to give a préférence to bis créditer, 
who bas reasonable cause to believe bim to be insolvent, and knows 
it to be made in fraud of the provisions of the bankrupt act, and who, 
for the purpose of evading the provisions of that act, actively conceala 
and withholds it from record for two months, is void under the bank- 
rupt act, notwithstanding the faet that it was executed more than two 
months before the filing of a pétition in bankruptcy by or against the 
mortgagor." This must be understood as predieated of the spécial 
facts in the case, from which it was apparent that the mortgagor and 
mortgagee were animated throughout by "a premeditated and con- 
trived purpose to deceive and defraud other creditors of the mort- 
gagor." There is certainly no équivalent évidence of fraudulent in- 
tent in this case. The mortgage was delivered to the mortgagees 
without qualification, but with the unrestricted right on their part to 
record it whenever they thought proper to do so, and it was not re- 
corded for over four months simply for the reason that they did not 
regard it as necessary for their protection to record it sooner. I am 
of opinion, therefore, that the validity of the mortgage eannot now 
be questioned. ' 

Dr. Johnston died before the date of the mortgage, and neither his 
executors or Mrs. Freed, their assignée, are parties to it. They had 
no knowledge of its exécution, and are not, therefore, privy to it in 
any sensé. It was a transaction solely between the bankrupt and 
his sureties in the bond to Dr. Johnston, and was obviously intended 
to indemnify them as such sureties. One of its conditions is that the 
debt for which they were sureties should be paid by the bankrupt 
mortgagor. Hence it is elaimed that Mrs. Freed stands in such a 
relation to the transaction as to furnish a foundation for the relief 
prayed against her. That Mrs. Freed is not a holder of the mort- 
gage, in any légal sensé, is clear, and whatever right in equity may 
be open to her to olaim the benefit of it as a security for her debt 
held by the sureties for their indemnification, she eannot be compelled 
to assume the position of a holder of it. That is dépendent upon her 
own option, guided solely by her irresponsible judgment as to what 
is best for her interests. She bas not done anything to change her 
équitable relation to it, and the court eannot establish an unwilling 
connection with it on her part that a benefit may thereby be conferred 
upon the other creditors of the bankrupt. But if she were a holder 
of it as a security, the bankrupt act prescribes the mode of proceeding 
in such casé, and the penalty for refusai to account for it. For this 
reason alone the prayer of the bill ought to be refused. 

The claim set up against John Lloyd is not cognizable in equity. 
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His liability is purely légal, and the law furnished a plain and adé- 
quate remedy. 

Upon the whole case the complainants are not entitled to the relief 
prayed, and the bill must be dismissed, with costs. 



Stevenson v. Maïob and Aldermen of the City of Chat- 

TANOOGA. 

{Oireuit Court, E. B. Tennessee, S. D. April 17, 1884.) 

Easemekt — B10HT8 Implibdly Reserved bt Ownkr in Stbbbt Dbmcated to 
A City. 

The municipal authorities of a town cannot deprive the owner of land, who 
bas simply dedicated to the public an easement to pass over it, of any use of 
the land dedicated not ineonsistent with the full enjoyment of the easement, 

In Equity. 

Key d Richmond, for complainant. 

H. M. Wiltse, for respondent. 

Key, J. Complainant allèges fchat he is the owner of a parcel of 
land lying on the Tennessee river, in the northern part of the city of 
Chattanooga. Three of the streets of the city — Market, Broad, and 
Chestnut — run, as he insists, to thisland, but hâve not been extended 
through it to the river. He says that for many years he bas used 
this real estate as a wharf, and has expended large sums of money 
in preparing and improving it, and keeping it in repair, for the pur- 
poses to whioh it has been appropriated. The public, for many 
years, bave used it as a wharf, and he says he has charged and re- 
ceived wharfage for ail such goods and merchandise as hâve been 
discharged, from vessels navigating the river, upon the wharf. 

It appears that on May 18, 1883, the corporate authorities of 
Chattanooga passed the following ordinance : 

An ordinance to provide for deflning the streets of the city at the Tennessee 
river, and to make it a misdemeanor for any person to collect wharfage 
within the limits of any street. 

Section 1. Be it ordained, by the mayor and aldermen of the city of Chat- 
tannoga, that the city engineer shall cause stakes or monuments to be set so 
as to indicate the boimdarles of streets at the Tennessee river. 

Sec, 2. Be it further ordained, that it shall be a misdemeanor for any per- 
son or Company or incorporation to collect whaiîage, or in any way interfère 
with or obstruct the discliarge of eargoes of freight, within the boundaries 
of streets as so indicated, or with the removal of same after it is discharged, 
on any prêteuse or claim of a right to wharfage on such freight. 

Sec. 3. Be it further ordained, that it shall be a misdemeanor for any per- 
son to charge or collect any wharfage or towage for the landing of any boat 
or craft within the limits of any street, as defîned by the stakes or monu- 
ments above provided for, or in anj way to interfère with the landing of 
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boats or the discharge of their cargoes within such streets, on any clmm or 
pretext of a right to collect wharfage or towage. 

Sec. 4. Be it f urther ordained, that any persoii convicted of any of the of- 
fenses herein described shall be subject to a fine of net less than ten dollars 
nor more than (ifty dollars, at the discrétion of the recorder, for each and 
every oiïense. 

Sec. 5. Be it f urther ordained, that this ordinance sliall take effect and be in 
force from the date of its passage. 

It is quite évident that the eomplainant never conveyed that part 
of this property claimed for the streets to the city, or that the city, by 
any authoritive act, had appropriated the iand to that purpose, or 
paid eomplainant its value. But, I think, it is equally clear that the 
public has used thèse streets and regarded them as such. Buildings 
hâve been erected upon tbe blocks adjoining them, but not upon the 
streets. They bave been used aud are necessary as approaches to 
the wharf, and to close them would virtually eut the public off from 
the wharf, and Market street leads to, and for many years has been 
used as, an approach to a public ferry. Besides ail this, eomplainant, 
in some of his deeds of lease and conveyance, has described the prop- 
erty as embracing thèse streets. I conclude, therefore, that the Iand 
occupied by thèse streets was dedicated by eomplainant to that use, 
or the public has become entitled so to use them by prescription. 
But this use is a mère easement. The légal title remains in eom- 
plainant; or, if not, the title would revert to him were the streets dis- 
continued, and the public cease to use them as public highways. The 
city or the public are not entitled to their use for any other purpose. 
The law of the state imposes upon the défendant the duty of keeping 
thèse streets in repair, and free from obstruction, so that the people 
may pass over them conveniently. But the manifest purpose of the 
ordinance is, not to open and improve thèse streets for travel, but it 
is to couvert the termini of the streets at the river into wharves, at 
which boats and other water-craft may Iand and discharge their car- 
goes without the paymentof wharfage or other charge. The effect of 
the ordinance is, after the eomplainant, by the authority of the city, 
had established and improved his wharves, and opened streets to them 
through his lands, to take away the value and use of his wharves, by 
converting the streets which he had dedicated to the public for one 
use, to another and différent purpose. Substantially. it is depriving 
him of the use of his property without compensation. I think it 
plain and palpable that,this cannot be done. If the défendant allow 
freights to be discharged on thèse streets, and boats to be landed at 
them, it cannot prevent eomplainant from entering thereon and col- 
lecting such wharfage as the law andordinancesof the city authorize. 
He has the right to enter upon those streets to collect the fées or 
charges, if défendant direct or permit the vessels and goods to Iand 
there. He has parted with no right to the Iand thus used as streets, 
except that he has given it to the public to use as a highway. He 
has not given to the city or the public the right to use it as a free 
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wharf. It would be inéquitable and violative of bis constitutional 
rights, both state and fédéral, thus to deprive him of the value and 
use of his property; and the provisions of the ordinance referred to, 
so far as they undertake to do this, are void. 

The défendant will be perpetualiy enjoined from enforcing, as 
against the eomplainant, the provisions of tlie second, third, and fourtb 
sections of the ordinance of May 18, 1S83, or from othervrise pre- 
venting him from coliecting such wharfage as be may be entitled to. 

The court being of the opinion that défendant is liable for 'the 
amount of such actual wharfage and towage as eomplainant bas been 
prevented from coliecting by reason of the provisions of the ordinance 
mentioned, the clerk of this court, as spécial commissioner, will hear 
proof, and report, at as early a day as convenient, what the amount 
of such wharfage and towage is; bond and security having been re- 
quired of the défendant for the payment thereof at the commence- 
ment of this litigation, upofi condition that défendant lailed therein. 



(May 9,1884.) 

Motion for an Attaehment for Disobedience to an Injunction. 

Key é Richmond, for eomplainant. 

H. M. WUtse, for respondent. 

Key, J. The bill was filed in this cause, alleging that respondent, 
without authority, had run Market, feroad, and Chestnut streets 
through liis wharf property to the Tennessee river; had ordained that 
steam-boats and other water-craft might land at the ends of thèse 
streets and discharge their cargoes upon the streets, and has pre- 
vented complainant's agents from entering thereon to collect wharf- 
age. A decree was but a few days ago pronounced in the cause, de- 
claring that the streets named had, by dedication, been extended to 
the river, and the public had an easement therein, — that is, to use 
them as streets, — but that respondent could not prevent eomplainant 
and his agents from entering upon thèse streets and coliecting wharf- 
age upon such mercbandise as might be discharged thereon; and re- 
spondent was enjoined from doing so. Défendant now seems to hâve 
cbanged front, and has declared that boats shall not land and load 
and unload their cargoes at and upon thèse streets, and has arrested 
the master of a boat who has done so. This, eomplainant allèges, is 
a violation of the injunction, and be has asked that the mayor of the 
city, by whose order the arrest was made, be attached for contempt. 

Whatever bearing the decree may hâve on the présent attitude of 
the parties, it cannot be said that the point involved in this conten- 
tion was explicitly decided in the original cause, and hence there is 
no ground for the attaehment asked; but as the decree alluded to is 
not final, and as the parties désire a construction of its terms in so 
far as the présent state of the case is concerned, and as the pétition 
and answer raise the question, we may as well do so. 
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It must be remembered that the parties are in a court of equîty. 
It has already been decided that respondent had no right to throw 
open the streets above mentioned as wharves, and to prevent com- 
plainant from collecting wharfage upon them. Without any change 
of circumstances, or any différence in the condition of things in the 
neighborhood of the property, the streets are closed against the landr 
ing of boats and the discharge of freights. The position of things is 
reversed, and for no apparent reason, except that the streets are not 
allowed to be barred against the entrance of complainant. So soon 
as they are opened to him they are closed against boats and freight. 
This is Personal législation, if it may be ealled législation, intended 
to operate against the complainant. If ils purpose be to injure and 
destroy bis property or its value, it is but a continuation of the object 
already expressly enjoined, and sbould not be tolerated unless the 
action of respondent is authorized by law. 

It should be kept in mind that respondent has paid notbing for 
thèse streets, so far as they extend through complainant's property. 
He converted bis property into a wharf and allowed the streets to run 
through it so that the public might reach the wharf and the river. 
There is no other use for thèse streets except for the ferry on Market 
street. The city has never marked ont and graded thèse streets as 
such. Broad street cannot be traveled for a considérable distance 
before the wharf is reached. So undelined and unknown were the 
boandaries of this portion of the streets that respondent, on the eight- 
eenth day of May, 1S83, provided by ordinance "that the city engi- 
neer shall cause stakes or monuments to be set so as to indicate the 
boundaries of the streets at tbe Tennessee river," and, as already 
stated, appropriated that section of the streets to free wharves. The 
respondent did not then consider that it was necessary to open the 
streets, but it provided that they should be defined and marked so 
that the public might use them as wharves. Now that they cannot 
be so used they are tbrown open, and boats and goods warned away 
from them. Thèse streets, except Market, and the wharf are pre- 
cisely alike in grade, in appearance, in construction, and in ail other 
respects. They are alike open to travel. Vehicles pass over the wharf 
just as they do the streets, and there is nothing to indicate where 
one begins or the other ends, unless it be the stakes provided for by 
the ordinance of May 18, 1883. The public bave used the streets 
and the wharf indiscriminately, and for many years, and such use is 
the most oonvenient that can be made consistent with the objects to 
which the property bas been devoted. No new public necessity or 
convenience has arisen to be met by a change in tbe character of the 
property. It was made into a wharf and tbe streets dedicated to its 
lise as such. The city was not bound to accèpt the property, and 
has not done so by any formai act, unless the ordinance of May 18, 
1883, be oonsidered such formai acceptance, and that act was in dér- 
ogation of the original object of the dedication. It is only by long 
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user that siich acceptance can be presumed, and tliat user has heen 
consistent with the original purpose. 

At common law, a dedication does not pass a fee or freehold in the 
Boil, nor give any right to the profita of the soil. It only serves as 
an estoppel in pais to the owner of the soil to assert any rights of 
possession inconsistent with the enjoyment of the uses to which the 
dedication was made. Washb. Easem. 220. A dedication may be 
made with ont writing by act in pais as weli as by deed. It is not at 
ail neeessary that the owner should part with the title which he has, 
for dedication has respect to the possession, and not the permanent 
estate. Its elïect is not to deprive a party of his land, but to estop 
Mm, while the dedication continues in force, from asserting that 
right of exclusive possession and enjoyment which the owner of prop- 
erty ordinarily has. Where, as in the case of a highway, the public 
acquire but a mère right of passage, the owner, who makes the dedi- 
cation, retains a right to use the land in any way compatible with 
the fuU enjoyment of the public easement. Id. 216 ; Hunter v. Trus- 
tées, 6 Hill, 411; TaUmadge v. East River Bank, 26 N. Y. 108; Du- 
buque v. Maloney, 9 lowa, 455. The public takes no more than the 
owner gives. Where a plat of land has been dedicated as a public 
square, the authorities of the town were prohibited from making use 
of the land for purposes inconsistent with its use as a public square. 
Ahhott v. Mills, 3 Vt. 521; State y. Gatlin, Id. 630; Pomeroy v. Mills, 
Id. 279; Cincinnati v. White's Lessees, 6 Pet. 431. It follows that 
the municipal authorities cannot deprive the owner of land, who has 
simply dedicated to the public an easement to pass over it, of any use 
of the land dedicated not inconsistent with the full enjoyment of the 
easement. 

In this case the resuit deducible from the foregoing principles has 
been admitted and strengthened by respondent's action. May 4, 
1870, respondent passed the following preamble and resolution : 

"Wliereas, doubts exist in the minds of some as to whether the right of 
wharfage on the river front in Chattanooga belongs to the corporation or to 
the owners of the fee in the soil, such doubts being calculated to embarrass 
and delay the improvement of the wharves neeessary to aceommodate the trade 
of the town and increase its commerce; and, whereas, the owners of the fee 
hâve retained possession of the river banks ever since the establishment of 
the town, insisting upon their right of ownership of the wharves, and still 
contending for the same; and, whereas, in the opinion of the board of mayor 
and alderman, the rights of wharfage belong to the owners of the fee, sub- 
ject only to the usual control as to rates of charges, kind of improvements 
to. be inade, etc.: It is, therefore, in order to put the question at rest, — 

"Resolved, by;the mayor and alderman of the town of Chattanooga, that 
they do hereby renounce ail claim to the ownership of the wharves within the 
corporation, resérving the right to keep the same open as wharves in com- 
mercial towns may lawfully be kept open, to regulate tolls, charges about 
landing, and such other légal supervision and control as may be legally ex- 
ercised over wharves wMch belong to individuals." 

Chattanooga Ordinances 263. 
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This does not purport to surrender any right the cîty had, but must 
be regarded as a bigh character of testimony in the sbape of a sol- 
emn and deliberate admission as to complainant's right to wharfage. 

Market street différa, in one respect, from Broad and Chestnut. It 
is, and for many years it bas been, used as an approach to a public 
ferry. This ferry is not at the foot of the street, but above it, and 
the east side of Market street bas been used to go to and from this 
ferry. The end of the street ending on the river bas been a landing 
for steam-boats and other water-craft, at whieh goods bave been dis- 
charged from and loaded upon them. There bas been no other use 
for this part of the street, except for the period during which a mili- 
tary bridge crossed the river at that point. There is no other use for 
it now. Like Broad and Chestnut, it runs to the river and stops 
there. It meets nothing but water-craft plying up and down the river, 
and carries to and from it nothing but the people and freights oom- 
ing and going up and down the river. There is no inconsistency in 
its use as a landing for boats and freights, and by the public in a f uU 
and free use of the easement of passing over it to and from the river 
and its boats. 

On May 23, 1867, the city passed an ordinance providing — 

"That the two ferry landings within the corporate limits of the city shall be 
and are hereby established and located as foUows: The upper ferry landing 
shall be above the foot of Market street, and as near thereto as convenient for 
the free passage and use of tlie ferry-boats, so as not to interfère with the 
piera of the destroyed military bridge. The other ferry landing shall be im- 
mediately below the paved wharf known as the steam-boat landing. AU ferry- 
boats are required to land and discharge passengers and property at one of 
the ferry landings hereby established. Steam-boats are hereby required to 
land between the ferry landings." Chattanooga Ordinances, 265. 

This includes the streets in controversy. 

From thèse régulations it appears.tbat the city, up to the passage 
of the ordinance which led to this litigation, had made no distinction 
between the use of the streets and of the wharf upon the river front, 
and not only permitted, but required, that boats should land between 
the ferry landings, leaving them free to choose the point of landing 
so as not to obstruct the ferries, without regard to streets. 

So far as that portion of Market street is concerned which bas been 
used as an approach to the upper ferry, the city bas the right and 
power to prevent its obstruction; but this part of the street does not 
extend to the river, as the ferry is above the foot of Market street. 
Nor can it be denied that the city bas the power to protect and pré- 
serve the easement given to the public by complainan t. It may pre- 
vent bis inclosure of the streets, or bis obstruction of them in any- 
wise inconsistent with their free and full use, but it bas no power to 
prevent bis use of them in a manner consistent with the purpose to 
which they were dedicated, and especially when the usage of years, 
many of them, bas confirmed and approved of that dedication. Should 
the changes and necessities of the future lead to other means of in- 
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gress and egress in this part of the city, should it become necessary to 
establish other ferries,, or to build bridges aeross the river, whether 
the streets mentioned may be used for such purposes it is not expected 
thatwe should now décide, as the question has not arisen, and may 
never arise. Our détermination of the controversy must be controlled 
by things as they bave been and are, so far as they affect it. 

I oonclude that complainant and ail others bave the right to land 
and discharge cargoes in Market, Broad, and Chestnut streets, at the 
water's edge, and that respondent has not the authority to prevent it. 
But, 80 far as Market street is conoerned, this right to land must be 
so exercised as not to obstruct the way to and from the upper ferry. 



Hentz and another v. Jewell. 

'Circuit Court, 8. D. Mississippi. June Term, 1881.) 

1. Conthact pok Futukb Deijvbrt — Validity. 

To render a oontract for the future delivery of commodities invalîd there 
must at the time of ita creatioa be a mutunl understanding between the parties 
that no delivery is to be made, but the diiîerence between the contract priée 
and tlie market priée at the time fixed for delivery paid. 

2. BaMK — PlîOMISSORY Note— CONBIDBBATION. 

"Where the considération for promissory notes is raoney advanoed under con- 
tracts for future delivery of cotton, and commissions thereon, the notes are 
valid. 

At Law. 

R. S. Buck and E. D. Clark, for plaintiffs. 

W. L. Nugent and T. A. McWillie, for défendant. 

Hfll, J. The questions of fact as well as of law are by written 
stipulation submitted to the court upon the pleadings and évidence. 
The suit is brought to recover the amount due upon two promissory 
notes, — one dated November 1, 1879, for the sum of $é, 727.27, paya- 
ble 90 days after date, and the other dated November 15, 1879, ior 
$4,727.26, payable at 90 days, and both signed "J. D. Jeweil & Bro." 
The déclaration allèges that W. A. Jeweil, the défendant, was a mem- 
ber of the firm of J. D. Jeweil & Bro., and one of the makers of said 
notes. 

One of the défenses set up against a recovery upon thèse notes, 
and the only one that demands spécial attention, is want of consid- 
ération, the avermeht of the plea being that the notes were given to 
the plaintiff for rnoney advanced by them to pay losaes sustained by 
•Jeweil & Bro. in dealing in what is known as "cotton futures;" that 
is, contracts for the sale or purchase of cotton to be delivered at a 
future day. and that the contracts were gambling contracts. 
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The question raised by this défense is one of no little interest, as 
thèse cotton contracts are becoming so numerous and of such im- 
mense proportions; still, as I understand the rules by which they 
are to be governed, they are simple, and not difficult of application. 

First, a contract for the sale of cotton, grain, or other commodity 
at a given price, to be delivered at a future time, is valid and bind- 
ing, and each party is entitled to enforce the contract against the 
other; and, in case of failure, to recover damages for non-perform- 
ance. When it is a purchase for resale, or the article can be im- 
jnediately supplied by purchase in the market, then the damages 
consist in the différence between the sum contracted for and the 
market price of the commodity at the time for delivery. But if it is an 
article which the purchaser specially needs, and cannot supply witb- 
out delay and additional expense, then such an amount as wiil "make 
him whole" is the measure of damages. If, according to the con- 
tract between the parties when made, either may demand a strict 
compliance when the time for performance arrives, then the contract 
is valid, even though one of the parties may secretly intend at the 
time not to comply, if such non-performance is not agreed to by the 
other contracting party at the time of the contract. In other words, 
to render the contract invalid, there must, at the timeof its création, 
be a mutual understanding between the parties that no delivery is to 
be made, but only the différence in priées paid. 

Eespectable authorities hold that when the contract is in writing, 
and such understanding is not expressed, that paroi testimony is in- 
admissible to establish it. Such are the contracts proven in this 
case; that is, there was no agreement for non-delivery ; and, if this 
rule is applied, it will eut ofï this défense. 

There is.however, no sufficient proof in this case, written or verbal, 
to show that no delivery was to be made, but only différences paid. 
To sustain the positions above stated, référence is made to Lehman 
V. Strassberger, 2 Woods, 564; Clarke v. Foss, 7 Biss. 540; Porter v. 
Viets, 1 Biss. 177; Kingshury v. Kirwan, 77 N, Y. 632. 

The notes were not given in payment for balances upon thèse cot- 
ton contracts, but for money advanced by plaintiffs to pay the différ- 
ences on contracts made by them upon the orders of J. D. Jewell & 
Bro., and for commissions as brokers in making said contracts; con- 
sequently the same rules do not apply as those between the contract- 
ing parties, — the plaintiffs being only agents and brokers advancing 
the money, and having no interest in the contracts themselves. The 
notes were given after the money was paid and the services per- 
formed ; consequently there is no public policy to be subserved by 
denying the plaintiffs the money they hâve advanced and compensa- 
tion for the services performed. This position is sustained by the 
case of Lehman y. Strassberger , vfhiah is similar in its facts to the 
présent case. I am satisfied that plaintiffs are entitled to judgment 
v.20,no.9— 38 
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against défendant for the amount of the notes sued upon and inter- 
est. Judgment accordingly. 

See Mèlchert v. American Union Télegraph Co. 11 Fed. Eep. 193, and note, 
201; Union Nat. Bank of Chicago v. Carr, 15 Fed. Rep. 438; Cohb v. Prell, 
Id. 774; Jackson v, Foot, 12 Fed. Réf. 37; Bryant v. Western Union Tél- 
egraph Co. 17 Fed. Rep. 826; Irwin v. Williar, 4 Sup. Ct. Rep. 160.— [Ed. 



Habdmân and others v. Firemen's Ins. Co.' 
Circuit Court, E. D. Louisiana. April 28, 1884. 

1. FiRB iNStrRANCE — DOUBLK OCCUPANCT — SUPPBESSION — INCREASE OP RiSK. 

If the occupancy by two tenants rather than by one increased the risk, and 
there had been a fallure to disclose that materiàl fact, the policy was void ; 
but if the fact of the additional occupancy did net increase the risk, there was 
no suppression which was materiàl, and the policy was valid. The test of 
materiality is whether the disclosure of the fact would hâve influenced the rate 
of premium. This question was one of fact and noi of law, and was properly 
left to the jury. 

2. Weight of Evidence. 

Where the question to be dealt with by the jury is one for practical judg- 
ment, and one witness was sworn upon one side, and seven equally compétent 
upon the other, and the finding of the jury is sustained by the majority of the 
witnesses, the verdict will not be disturbed, even where the évidence of the 
single witness opposed to the majority seems more correct to the court. 

At Law. On motion for new trial. 

E. D. White, for plaintiffs. 

Geo. H, Braugkn, Chas. F. Buck, and Max. Dinklespeil, for défend- 
ant. 

BiLiiiNGS, J. This cause is submitted on a motion for a new trial. 
The action is on a policy of iusurance. The défense was that there 
had been a suppression of, or a failure to disclose, a materiàl fact. 
The fact insisted on as materiàl was that one storyof the large build- 
ing in which plaintiffs' in-sured stock was situated, was occupied by 
the manufacturers of washing-machines, the insurance being on 
plaintiffs' stock and materials as manufacturers of pianos, and the 
answer of the plaintiffs to defendant's questions failing to disclose 
that there was any tenant in the building occupied by them other than 
themselves. The évidence established that the business of manufac- 
turing "washing-machines" was certainly no more hazardous than 
that of the manufacturing of pianos. The point urged by the défense 
was that the fact that two tenants occupied différent portions of a 
building created an increased risk for goods or property situated in 
the building, as eompared with the risk for the same goods when the 
building was occupied by the owner of the goods. The court charged 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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tbe jury that if the occupation by two tenants rather than by one in- 
creased the risk, then there had been a failure to disclose a material 
fact, and the policy was void ; but that if, on the other hand, the fact 
of the additional occupation did not increase the risk, there was no 
suppression which was material, and the policy was valid ; and that 
the test of materiality was whether the disclosure of the fact would 
hâve influenced the rate of premium. 

The two points urged by the defendant's counsel are (1) that the 
question was one of law and not of fact ; and (2) that the weight of 
évidence was so great in fayor of the materiality of the fact in ques- 
tion, that, even if the question was properly left to the jury, their ver- 
dict should be set aside. 

1, I think the question hère presented was one of fact, and not for 
légal inference, and the question was properly left to the jury. Ang. 
Fire & Life Ins. Co. § 135; M'Lanahan v. Universal Ins. Co. 1 Pet. 
170, 188. 

2. As to the weight of the évidence, the défendants called I. N. 
Marks, Esq., again, who testiâed most clearly and positively, as an 
expert, that the twofold tenancy increased the risk and rate of pre- 
mium. If, as had been my impression up to the argument of this 
motion, Mr. Mark's testimony stood alone on this question, or if it had 
been met by merely one witness, I should hâve granted this motion 
and directed a new trial, as it seems to me that the reasons given 
by Mr. Marks are well founded. But the record contains the testi- 
mony of seven other witnesses, ail of them experts, who testify under 
commissioner as follows : Question H. "As /an expert, what is your 
opinion as to the effect produced on the risk, on a piano manufactur- 
ing establishment, by the occupancy and use of one story or a portion 
of the building by a washing-macbine factory?" (1) To this ques- 
tion John L. Douglass answers: "The risk would be lessened rather 
than increased." (2) Edgar A. Holley answers : "None whatever." 
(3) David S. Ketchum answers: "None; it would not increase the 
hazard." (4) Vincent Tilgon answers: "None; it would not in- 
crease the risk." (5) Thomas Eowland answers: "It would not af- 
fect it at ail." (6) John Edgar Phillips answers: "No effect, except 
that we always prefer one tenant." And (7) Benjamin Durham 
answers: "Does not add to the risk; bas no effect on it." 

The question dealt with by the jury is one for practical judgment, 
to be decided in part upon inferences from knowledge of human 
expérience, and is also in part properly to be testified about by wit- 
nesses who are specially conversant about the matter of taking 
risks. An examination of the testimony shows that seven witnesses 
testified as to this matter in the négative and one witness in the af- 
firmative. The jury in- their verdict foUowed the testimony of the 
seven witnesses, though the question submitted is one upon which any 
individual might form a satisfactory opinion, and upon which the opin- 
ion of Mr. Marks seems to me as more correct than that of the seven 
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who differed from him. Neverthelesa, it is a question as to the rate 
which insurers would charge, and upon which the jury could also for 
themselves form a satisfactory opinion, and since their finding is sus- 
tained by such a majority of the witnesses interrogated on the sub- 
ject, I am of opinion that the verdict should not be disturbed. 
The motion is denied. 



GouOHEB ». Northwestern Traveling Men's Ass'n. 
(Circuit Court, E. D. Wisconain. Maroh 21, 1S84.) 

1. Insurance— Rbpbbsentations — (Jood Health. 

A représentation by an applicant for insurance that he is in possession of 
good liealth, raeans tliiit lie is free from apparent sensilile disease, and uncon- 
scious of any dérangement of important organlc f unotions. 

2. Same— Sevbrb Illness. 

" Severe illness" means such as has, or ordinarily does hâve, a permanent, 
detrimental eflt'ect upon the physioal system. 

3. SaMB — MlSREPRESBNTATION — INTENTION. 

A false answer, made without qualification, to an inquiry as to a matter of 
fact, annuis ihe contract of insurance, whether the reply is designedly untrue 
or not. 

At Law. 

Mr. HansoH and D. S. Wegg, for plaintif. 

Jenkins, Wiiikler & Smith, for défendant. 

Dyee, J., (charging jury.) The défendant is a corporation, created 
for the purpose of paying a fund to and protecting the families of 
those of its members who may be removed by death. It is provided 
byi the constitution of the association, which is in évidence, that 
any man of good moral charaoter and in good gênerai health, and 
not over 40 years of âge, who at the time of his application is, and 
for one year immediately prior thereto has been, engaged as a trav- 
eling salesman, traveling buyer, or traveling agent for any wholesale 
house, Company, or corporation, is eligible to membership in the 
association. AU applications for membership are relerred to the 
board of directors of the association, who may require such proof as 
to them may seem proper, as to the applicant's qualifications and 
eligibility. Ail applicants are required to furnish a médical certifi- 
cate, and by one of the rules it is required that applicants shall pass 
a médical examination. Admission to membership involves the pay- 
ment of an initiation fee of five dollars, and also the further sum of 
two dollars for first assessment. The constitution also provides that 
it shall be the duty of the board of direetors to take a gênerai super- 
v"^iou of the business of the association, to décide on ail applications 
fo- membership and on ail proofs of death, and order assessments to 
pay death loSses. Upon suitable proof of the death of any member 
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of the association, the board of directors are required to pay, of the 
amount coUeeted by assessment of |2 upon each member, a sum not 
to exceed $5,000 to the person previously designated by the deceased, 
upon his application for membership, upon the books of the associa- 
tion, or by his last will and testament. Thus, as is apparent, the 
beneht of a speeies of life insarance is seeured to the members of 
the association. 

On the thirtieth day of December, 1881, M. 0. Goucber, since de- 
ceased, made application for membership in this association. He 
certified in his application that he was a traveling man ; that he would 
comply with ail the requirements of the constitution and by-laws of 
the association; that he had answered ail of the questions accompany- 
ing his application honestly and truthfuUy; and he thereby agreed 
that any misstatement or concealment of any fact that would impair 
the interests of the association, by him, should annul ail claims that 
he or his heirs or assigns might hâve to any benefit arising from his 
connection with the association. Accompanying his application were 
certain questions addressed to the applicant, and answered by him, 
among which were the folio wing : Question 10. "Are you now in good 
health, and do you usually enjoy good health ?" To which his answer 
was, "Yes." Q. 22. "Is there any fact relating to your physical con- 
dition, Personal or family history or habits, which bas not been stated 
in the answers to the foregoing questions, and with which the asso- 
ciation ought to be made acquainted ?" To which he answered, "No." 
In his application the deceased named, as the person to whom he de- 
sired his death loss paid, his wife, Florette A. Goucber, the plaintiff 
in this suit. As part of the application, two persons, members of the 
association, certified among other things that they were well acquainted 
with Mr. Goucber, and that he was then in good health. It appears 
fnrther that when the deceased made his application for membership 
he submitted to a médical examination by Dr. Thorndike, médical 
examiner for the association inMilwaukee, and certain questions per- 
taining to such examination were answered by Dr. Thorndike, among 
which are the foUowing : Question 7. "Has he now or bas he had any 
disease of the stomach, liver, spleen, kidneys, intestinal canal, or 
urinary organs?" To which the doctor answered, "No." Q. 11. 
"Has the party ever had any severe injury or illness?" To which the 
answer was, "Typhoid fever in 1866." Further, as part of question 
11: "If so, has it had any perceptible effect on bis constitution?" 
Answer, "No." The testimony of Dr. Thorndike tends to show that 
he made thèse answers upon personal examination of the applicant, 
and upon inforination then furnished him by the applicant. The ap- 
plication of the deceased, and the certificates, questions, answers, and 
report of médical examination, are in évidence. It appears that the 
application of Mr. Goucber was approved by the board of directors of 
the association, and he was admitted to membership on the seventh 
day of January, 1882. On the twelfth day of September, 1882,.he 
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died, and thereafter proofs of death were delivered to the défend- 
ant. Payment of the insuranee not being made, this suit was brought 
by the plaintiff, as the benefioiary designated in the application for 
membership, torecoverthe amountof the death loss, which is alleged 
to be |5,000. The question is, is she entitled to recover? and that 
dépends upon whether the several questions which I hâve enumerated 
were truthfuUy answered. This is conceded by the plaintiff, it being 
expressly admitted by her counsel that thèse questions and answers 
relate to facts materiâl to the risk which the défendant was asked to 
incur, 

Some testimouy has been offered by the plaintiff in support of the 
contention that by applying for additional proofs of the health of the 
insured after the original proofs of death were made, and by accept- 
ing from the plaintiff the amount of a death loss assessment after the 
death of the insured, the défendant is now estopped to set up the dé- 
fenses to this action which it has interposed; bat this ciaim is not 
insisted upon, and by waiver of the same the sole issue in the case 
for you to détermine is, were the answers to the questions referred tO' 
true or untrue ? And it is further agreed by counsel for the plaintiff 
that the answers to questions 7 and 11 in the médical examination 
shall be regarded and treated as the personal answers of the insured,. 
M. C. Goucher. 

The first question answered by the applicant, in his application for 
membership, to be considered by you, relates to the health of the de- 
ceased on the thirtieth day of December, 1881. He was asked: "Are 
you now in good health, and do you usually enjoy good health ?" He 
answered, " Yes." It is contended by the défendant that this was not 
a truthful answer; that he was not then in good health, but, on the 
contrary, was at that time suffering from disease of the liver, and 
that his System was then weakened and depleted by physical disor- 
der. The plaintiff insists that the deceased was not then aflSicted by 
disease; that he was in good health, and usually enjoyed good health. 
The term "good health," as hère used, does not import a perfect phys- 
ical condition. It would not be reasonable to interpret it as meaning 
absolute exemption from ail bodily infirmities, or from ail tendencies- 
to disease. It cannot mean that a man has not in him the sesids of 
some disorder. As has been well remarked by some of the law writ- 
ers, "such an interprétation would exclude from the list of insurable 
lives a large proportion of mankind. " The term "good health, " as 
hère used, is to be considered in its ordinary sensé, and mean-s that 
"the applicant was free from any apparent sensible disease, or symp- 
toms of disease, and that he was unconcious of any dérangement of 
the functions by which health could be tested." Conver v. Phœnix 
Ins. Co. 3 Dill. 226. Slight, unfrequent, transient disturbances, not 
usually ending in serions conséquences, may be consistent with the 
possession of good health as that .term was hère employed. "The 
term must be interpreted with référence to the subject-matter and 
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Ihe business to wHch it relates, * * * It means apparent good 
health, without any ostensible or known or felt symptom of disorder, 
and does not exclude the existence of latent unknown defects; * * * 
but a prédisposition to" or manifestation of "a disease or disorder 
of such a character and to such a degree as to serionsly or obviously 
affect the health, and to produce bodily infirmity, is incompatible 
■with a représentation of good health." May, Ins. § 295. With 
this understanding of the expression "good health," and in the light 
of the évidence, you will say whether the answer which the deceased 
made to this question was true or untrue; that is, was he or not, on 
the thirtieth day of December, 1881, in good health, and did he or 
not usually enjoy good health ? 

That part of the next question answered by the deceased, and nec- 
essary to be considered by you in connection with the answer thereto, 
is this : "Is there any fact relating to your physical condition • » * 
which bas not been stated in the answers to the foregoing questions, 
and with which the association ought to be made acquainted?" An- 
swer. "No." In answering this question, the deceased was bound to 
state any fact, not before stated, relating to bis physical condition 
which he knew or considered, or which, in the exercise of a sound 
judgment on the subject, he should bave known or considered, would 
be material for the défendant to know in passing upon bis applica- 
tion for membership. He had no right to conceal or withhold any 
such fact, if it existed. "Concealment is the designed and inten- 
tional withholding of any fact material to the risk which the assured 
in honesty and good faith ought to communicate to the inaurer; and 
every such fact wrongfully suppressed must be regarded as material, 
the knowledge or ignorance of which would naturally influence the 
judgment of the insurer in making the contract at ail, or in estimat- 
ing the degree or character of the risk." Daniels y. Ins. Co. 12 Cush. 
425. It is charged that Mr. Goucher, in answering this question, 
concealed facts relating to bis physical condition which should bave 
been communicated. This in volves intent, — knowledge on bis part of 
such faots, and an intentional withholding of them. His answer to 
the question must be considered as only a représentation to the ex- 
tent of his knowledge or reasonable belief. If he knew of no fact 
relating to his physical condition with which the association ought 
to be made acquainted, other than what he had previously stated, 
then there could be no concealment. The testimony bas disclosed 
what bad been the health and physical condition of the deceased prior 
to his application for membership; and you will say whether there 
was any fact relating thereto with which the association ought to bave 
been made acquainted, concealed by him in answering this question, 
in the sensé in which I bave defined concealment. 

The next question is No. 7 in the mediôal examination: "Has he 
now or has he had any disease of the stomach, liver," etc. ? Answer. 
"No." It is contended by the défendant that at that time he had dis- 
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ease ol the Iiver, and that, therefore, the question was untruthfuUy 
answered. This claim is vigorously contested by the plaintiff, so the 
question for you to décide is, did the deceased at that time hâve, or 
had he previously had, disease of the liver? In speaking to you upon 
this question I cannot do better than to use substantially the ian- 
guage of the court in a case cited on the argument : In construing 
such a contract as this, words must hâve the sensé in whieh the par- 
ties used them; and to understand them as the parties understood 
them, the nature of the contract, the objects to be attained, and ail 
the circumstances must be considered. By this question, as by other 
questions inserted in this application, the défendant was seeidng for 
information bearing upon the risk which it was to take, — the probable 
duration of the life to be iusured. It was not seeking for informa- 
tion as to merely temporary disorders or functional disturbances, ha v- 
ing no bearing upon gênerai health or continuance of life. Many 
persons hâve at times some affection of the liver, causing slight func- 
tional dérangement and temporary illness, and yet, in the contempla- 
tion of parties entering into contracts of life insurance, and hav- 
ing regard to gênerai health and the continuance of life, it may safely 
be said there was no disease of the liver. In construing a contract 
like this, it must be generally true that before any temporary ailment 
can be called a disease, it must be such as to indicate a vice in the 
constitution, or so serious as to hâve some bearing upon gênerai health 
and the continuance of life, or such as according to eommon under- 
standing would be called a disease. Cushman v. U. S. Life Ins. Co. 
Ins. Law J. Aug. 1877, p. 601. A man may hâve prédisposition to 
disease of the liver; he may hâve premonitory symptoms of its threat- 
ened approach, and still at the time not hâve the disease; and the 
question hère is, if the deceased had any disorder, was it at tbe time 
he made bis application, disease of the liver, or had he ever had that 
disease ? If he then had, or had before that time had, the disease, then 
the question was not truthfuUy answered; and whether his answer 
was intentionally untrue is immaterial, if in fact it was untrue. He 
answered the question unqualifiedly in the négative, and he was bound 
by the answer whether it was designedly untrue or not, if it was un- 
true. So, gentlemen, considering ail the évidence, you must décide 
whether on the thirty-first day of December, 1881, or at any time pre- 
viously, the deceased had or had not disease of the liver. 

It is claimed by the défendant that at varions times préviens to the 
application the deceased had certain illnesses; that at the time of his 
application he was not in good health ; that his alleged ill-health was 
caused by a diseased liver; that external developments of that dis- 
ease appeared in January and February, 1882, soon after he became 
ti member of this association ; that in March he was operated upon, 
and an abscess in his liver was opened; that he died September 12, 
1882, of hemorrhage of the stomach, and that the remote cause of 
death was abscess of the liver. Upon thèse and other alleged facts 



GOUOHEB V. NOBTHWESTEEN TBAVELING MEn's ABS'n. 601 

and cireumstances in the case, it is insisted that when the deceased 
niade his application for membership he iiad disease of the liver. 
Generally, it is claimed by the plaintiff that the attacks of illness 
which the deceased had before his application were slight, rare, and 
temporary, and had no relation to any disorder of the liver; that he 
was in good health, and had no disease of the liver when he applied 
for membership; that the disorder of the liver began after that time, 
and at a time sufficiently remote from the date of the application 
to enable the disease to hâve its origin subséquent to the applica- 
tion. Upon this point you hâve heard the opinions of physicians, the 
value of which, of course, dépends, as those opinions apply to either 
aide of the case, upon the correctness of the facts assumed to be true 
in the hypothèses upon which their opinions were based. From ail 
the testimony in the case, as I hâve already said, and in the light of 
the instructions given you by the court, you must détermine whether 
at the time the application was made the deceased had, or had previ- 
ously had, disease of the liver, and so whether or not the question 
in relation thereto was truthfuUy answered. 

The last question to be considered is No. 11 in the médical exami- 
nation, in which the applicant was asked whether he had ever had 
any severe injury or illness, and if so, whether it had had any per- 
ceptible effect on his constitution. To the first part of the question 
he answered, "Typhoid fever in 1866;" to the last part, "No." It is 
contended by the défendant that Mr. Goucher had previously had 
several attacks of severe illness, beginning in November, 1878, which 
ought to hâve been named in his answer to this question, and there- 
fore that his answer was untrue. This is controverted by the plain- 
tiff, who insists that those attacks were slight, temporary, and brief, 
not affecting his gênerai health, and not entitled to be regarded as in 
any sensé severe, You will remember the testimony of witnesses on 
the subjeet, and I shall not enter upon any review of it. You will 
notice that the question does not ask whether the applicant had ever 
had any illness, but whether he had ever had any severe illness ; that is, 
(in the ordinary acceptation of the word,) serious or extrême. Clearly 
the term "severe" or "serious" illness does not mean slight, tempo- 
rary physical disturbances or ailments, speedily and entirely recovered 
from, not interfering materially with the pursuit of one's avocation, 
producing no permanent effect on the constitution, and not rendering 
the Insurance risk more than usually hazardous; and, in determining 
whether Mr. Goucher had previously had any severe illness, the jury 
will consider, under the évidence, whether the illnesses which he had, 
produced any ultimate effect on his health, longevity, or strength, and 
other similar considérations. 

In this case the term "severe illness" was used by the parties in its 
common, ordinary sensé. In the language of the court in Ins. Go. v. 
Cheever, Ins.Law J. April, 1882, p. 26é, the object of the question waa 
to elicit information which would be useful in determining whether it 
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would be prudent to take the risk of insuring Ms life. He was therefore 
asked by the question to disclose, and was bound to disclose, whether he 
had ever bad, not sucb merely slight or temporary disorders or func- 
tional disturbances as had and ordinàrily can hâve no effect upon bis 
gênerai healthor the continuance of bis life, but such severe illness as 
either may bave had in fact, or ordinàrily does bave, such effect. The 
latter only would comewithin theœeaningof tbeterm "severe illness" 
as used in this case. * * * This is the meaning which yon must 
attachtothose words indeoiding whether or notthe applicant answered 
trutbfuUy when he said, as he impliedly did, that he had not had any 
severe illness except typhoid fever in 1866. That meaning, however, 
inoludes not only such ailments and disorders as are calculated or 
tend directly to impair the gênerai health or constitution, or produce 
death unless arrested, but also such as indicate, by their présence, 
history, or development, a vice in the constitution, — such, in other 
words, as are signs or warnings of danger to life or health, rather than 
direct causes of danger, That meaning does not include such slight 
temporary ailments as are calculated neither to affect nor threaten 
the gênerai health or constitution, or such as do not ordinàrily indi- 
cate the seeds in the system of serious disorder. Ins. Co. v. Oheever, 
supra. So, gentlemen, if any illness which Mr. Goucher bad prior to 
his application for membership in this association, other than typhoid 
fever in. 1866, was merely temporary, and if its effects were temporary, 
and had entirely passed away before he made the application, and if 
it did not afïect his health or shorten his life, then it was not a severe 
illness within the meaning of the question asked. The answer to the 
question in such case was substantially true, and the nondisclosure 
of such illness is no défense to the action. On the other hand, if the 
effects of any previous illness, other than typhoid fever, were not tem- 
porary, and remained when the application was made, or if such sick- 
ness affected the gênerai health of Mr. Goucher, or was so serious that 
it might affect his health or shorten life, then it was such a severe 
illness as ought to hâve been mentioned, and its non-disclosure would 
defeat recovery, although the failure to mention it was not intentional 
or fraudulent. 

Now, gentlemen, you will take this case, and, not deciding it upon 
conjecture or spéculation, but weighing and considering ail the tes- 
timony, and applying to the facts the principles which I bave stated 
for your guidance, you will détermine upon the évidence whether the 
questions referred to in the application of the deceased for member- 
ship in the association were truthfully answered by'him. The bur- 
.len of proof is upon the défendant to establish its défense, and to en- 
title it to your verdict it must satisfy you by a fair prépondérance of 
the évidence that its défense is made out. If you are satisfied from 
the évidence, when considered in connection with the instructions given 
you, either that Mr. Goucher intentionally concealed any fact relat- 
ing to his physical condition not stated in answers to other questions, 
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and with which the association ought to bave been made aequaînted, 
or tbat at tbe time of bis application he had disease of the liver, or 
was net then in good health, or did not usually enjoy good bealtb, or 
that he had previously had a severe illness other than typhoid fever, 
then your verdict should be for the défendant. On the other hand, 
if you find that there was not any such intentional concealment, and 
that when he made bis application for membership he did not bave 
disease of the liver, and was then in good health, and usually enjoyed 
good health, and had not previously had any severe illness other than 
typhoid fever, then your verdict should be for the plaintiff. 

If you find the plaintiff entitled to recover, your verdict will be for 
the sum of $5,000, with interest at 7 per cent, from December 21, 
1882. 

Verdict for plaintiff. 



The particular case brings up the question, what is meant by représenta- 
tions contained in applications for insurance, that the applicant is in the pos- 
session of good health ? We may accept it as an established or recognized 
principle of tîîe law that "good health" does not import a perfect pliysical 
condition. It is said that the epithet "good" is comparative, and does not or- 
dinarily mean that the applicant is free from inflrmities. "Such an interpré- 
tation would exclude from the list of insurable lives a large proportion of 
mankind. The term must be interpreted with référence to the subject-matter, 
and the business to which it relates. Slight troubles, not usually ending in 
serious conséquences, and so unfrequently that the possibility of such resuit 
is usually disregarded by insurance companies, may be regarded as included 
in the term 'good health.'"* A standard authority says: "The statement 
that the person is in good health, does not mean that he is in absolutely per- 
fect health, but only that he is in a reasonably good state of health. It does 
not mean that he bas not the seeds of disorder about hini, nor even that he is 
not subject to any inflrmity, so long as it is not an infirmity likely to produce 
death."2 

The question was raised at an early day, and Lord Mansfield told the jury 
the only question is whether he was in a reasonably good state of health, and 
such a life as ought to be insured upon common terms.^ And in a later case 
the same learned judge said: "The imperfection of language is such that we 
hâve not words for every différent idea, and the real intention of the parties 
must be found out by the subject-matter. By the présent policy, the life is 
warranted to some of the underwriters in health; to others, in good health. 
And yet there is no différence in point of fact. Such a warranty can never 
mean that a man bas not in him the seeds of some disorder. We are ail born 
with the seeds of mortality in us. A man subject to the goût is a life capa- 
ble of being insured, if he has no sickness at the time to make it an unequal 
contract. " ^ 

In Peacock v. New York Life Ins. Co.^ the New York court of appeals said: 
"The Word 'health,' as ordinarily used, is a relative term. It has référence 

iMay. Ins. i 295; citing Peacock v. N. Marsh. Ins. 770; Park, Ins. 933; Bliss, Ins. 

Y. Life Ins. Co. 20 N. Y. 293, affirming S. 144. 
C. 1 Bosw, (N. Y.) 338. * Willis v. Poole, 2 Park, Ins. 650 ; S. C. 

2 Bliss, Life Ins. ^ 102. May, Ins. 386. 

SEoss V. Bradshaw, 1 BL 312; S. C. s 20 N. Y. 293. 
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to the condition of the body. Thus, it is frequently characterized as perfect, 
as good, as indiffèrent, and as bad. Tlie epithet ' good ' is comparative. It 
does net require absolute perfection. Wlien, ttierefore, one is described as 
being in good health, that does not necessarily or ordinarily meau tliat lie is 
absolutely free from ail and every ill which flesli is heir to." 

In Morrison v. Wisconain Odd Féllows^ Mut. Life Ins. Co.^ the suprême 
court of "Wisconsin déclares that an affirmation of "sound health" does not 
imply absolute freedom from bodily inflrmity or tendency to disease. In lus 
application the party insured stated: "I ara , so far as I know, in sound health. " 
It appeared in évidence that he had consulted a physician several tiiues pro- 
fessionally, and complained of indigestion, flatulence, pain in the stomach 
after meals, and that the physician informed him that he had a toueh of dys- 
pepsia coming on. The court declared that this testimony faiied entirely to 
show any misrepresentation as to the applicant's health. "It would be most 
unreasonable to interpret the terni ' in sound health,' as used in contracts for 
life Insurance, to mean that the insured is absolutely free from ail bodily in- 
firmities, or from ail tendencies to disease. If that were its meauiug, we 
apprehend but few persons of middle âge could truthfully say they were in 
Sound health. " 

In Holloman v. Life Ins. Co? the court passed on the meanlng of the ques- 
tion whether the applieant had had "any severe sickness or disease;" and, in 
so doing, it said: "This does not include the ordinary diseases of the country, 
which yield readily to médical treatment, and when ended leave no perma- 
nent injury to the physical System, but refers to those severe attacks which 
often leave a permanent injury and tend co shorten life. * * « The 
question is whether it was such a disease as often impairs the constitution 
and tends to shorten life, and which, if known, would hâve deterred ttie in- 
surer from taking the risk without further e.xamination and information." 
It appeared that the applieant had had chronic diarrhea or affection of the 
bowels, which trouble continued for two or more inonths. This was souie 
two or three years before she made her application for insurance. and in lier 
application she did not state this fact. It was held not to invalid^ite the 
policy. 

In Masons' Benemlent Boniety v. T7t«i/irop,' the court construed the matter 
as foliows: "Again, what is to be understood by • serions illness? ' if any 
sickness which may terminale in death, then it must embrace alraost every 
distemper in the entire catalogue of diseases. To give such an interpréta- 
tion to this expression would, we hâve no doubt, defeat a recovery in a large 
majority of the certiflcates issued by the society. The true construction of 
the language must be that the applieant bas never been so seriously ill as to 
permanently impair his constitution, and render the risk unusually hazurJ- 
ous. It seems to us that this is the only reasonable construction that can bo 
given to the language. It is reasonable, and is fair to both parties, and 
Works no hardship or injustice to any one, whether the answers are war- 
ranted to be true, or only as a fair statement of facts honestly and truly given 
as understood by the applieant." 

In Boos V. World Mut. Life Ins. Co.,* the applieant, in answer to the ques- 
tion whether he had had "any severe sickness or disease," answered, "îfo." 
The évidence showed that he had had an attack of pneumonia, which lasted 
10 days, and that he had had a sunstroke. It was held that the court was 
not bound to décide, as matter of law, that either pneumonia or a sunstroke 
was a severe sickness or disease, within the meaning of the question, and 
that the question of a breach of the warranty was one of fact for the jury. 

In Fitch V. American Popular Life Ins. Co,^ the application contained an 

1 18 N. W. Rep. 13. » 85 111. 537. » 69 N. Y. 671 

" 1 Wood, C. G. 674. «64 N. Y. 236. 
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inquirj whether the deceased "had ever had any illness, local disease, or in- 
jury in any organ," and he answered, "No." The évidence showed an omis- 
sion on his part to mention a temporary injury to the eye, by sand havirig 
been thrown into it, wMch had produced an inflammation sIk years before 
the policy was applied for, and which was then cured. ïhe court held that 
this fact was not conclusive évidence of fraud, or of breach of the warranty, 
sufflcient to avoid the policy, and said that, if the omission was of any import 
whatever, it v^as, at most, évidence of fraud to go to the jury. 

In Priée v. Phœnîx MiU. Life Ins. Qo.^ the following question was required 
tO be answered by the applicant: "lias the party had, during the last seven 
years, any severe sickness or disease?" and the applicant had answered, 
"No." The Insurance Company, in its answer to the plaintifC's complaint, 
claimed that the life insured had had, witliin the seven years referred to, 
"chronic gastritis." And évidence was introduced which tended to show 
that such life had had- gastritis. This was held not to meet the case. "Un- 
less chronic gastritis and gastritis are synonymous," said the court, "as to 
which there is no judicial presumption nor testimony, the évidence was not 
within the issues, so that the false représentation charged was not proved. In 
addition to this considération, we are not free from doubt as to whether gas- 
tritis was shown to be ' a severe sickness or disease.' We can take no judi- 
cial cognizanee of its character." 

In the same Minnesota case it appeared that one of the questions which the 
applicant was required to answer was whetlier he "had ever had any of the 
following diseases," naming several, and, among others, thatof rheuniatism, 
He answered, "Never." The évidence in the case tended to show that lie 
had had subacute rheumatism. And there was also évidence in the case 
tending to show that subacute rheumatism was not the disease of rheuma- 
tism in the ordinary understanding of that term ; but there was also évidence 
tending to show that, teehnically and in médical parlance, subacute rheuma- 
tism was the disease of rheumatism. In commenting on this part of the case 
the court said: "The rheumatism referred to in the question is the disease of 
rheumatism. Any rheumatic affection not amounting to tne disease of rheum- 
atism is not comprehended in its terms, any more than the spitting of blood 
occasioned by a wound of the tongue or the extracting of a tooth is the disease 
of ' spitting blood,' mentioned in the same question. The life insured had 
the right to answer the question upon the basis that its terms were used in 
their ordinary signification. If there was any ambiguity in the question, so 
that its language was capable of being construed in an ordinary as well as in 
a technical sensé, the défendant can take no advantage from such ambiguity." 

In Powers v. Northeastem Mut. Life Ass'n^ it appeared that among the 
questions asked was whether the applicant has now or has ever Iiad disease of 
the heart, and that he answered, "No. " By the terms of the policy and appli- 
cation the parties agreed that the truthfulness of the applicant' s ariswers to 
the questions propounded should be the basis upon which the validity of the 
policy was to stand. At the trial the jury brought in a spécial verdict' flnding 
that the applicant had disease of the heart at tiie time of his application, and 
also that he did not and would not reasonably hâve been expeeted to know 
that he had that disease. ïhe court held the policy void. It said: "It is 
wholly immaterial whether the applicant knew of the existence of the dis- 
ease, because he agreed absolutely that it did not exist. Nor is it any answer 
to say that the question is a scientific one, and a layman might easily be de- 
ceived into a false answer. Scientiflc or simple, the applicant took the risk of 
the answer. If he had answered that he had no knowledge that the disease 
existed, the flnding of the jury might affect the resuit." 

In Singleton v. 8t. Louis Ins. Co.^ it appeared that one of the questions 

>17 Minn. 497, 518. »50 Vt. 630. "66 Mo. 63; P . C. 27 Amer. Rep. 321. 
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asked was, "Itas the party had, sinee childhood, consumption, bronchitis, spît- 
tingofblood, * * * and.if so, which?" To which question the applicant 
answered, "ifo," Tbe court held that no errer was eommitted in permitting 
pbysicians to testify tiiat "spitting o£ blood" was a médical term, meaning 
spitting of blood frora the lunga exclusively. " Without any évidence of the 
meaning of that term, the court might properly hâve instructed the jury tliat 
spitting of blood, in conséquence of a drawn tooth or a eut on the gums, was 
not meant by that terra; and yet, if Andersen had spit blood from such triv- 
ial causes, literally, his answer to the question would hâve been false. There 
was, therefore, a propriety in the admission of évidence of the meaning of 
the term. There is something arabiguous in the term 'spitting of blood.' 
There is room for interprétation. Literally, the meaning is spitting blood, 
whether from the teeth, gums, or lungs; but it would be absurd to hold that 
it was used in that sensé in the appliciition." The question and answer may 
relate, not to the applicant's own health, but to the h^alth of a third person. 
Such an inquiry and answer must necessarily be understood in a gênerai and 
not in a strict sensé. An applicant, in answering such inquiries, can, ordi- 
narily, only answer from physical appearances and indications. "One who 
is not a doctor, and speaks not ,of himself, but of a third person, necessarily 
gives rather an opinion founded on observed facts, than an absoliite and ac- 
curate fact, when he describes the health of such person as good. He means, 
and is understood to mean, that the individual inquired about bas indicated, 
in his action and appearance, no symptoms or traces of disease, and to the ob- 
servation of an ordinary f riend or relative is, in truth, well. " i In this case the 
court sustainéd an instruction charging the jury that if, from ail the appear- 
ances, the person was in good health, so that everybody would so pronounce 
him, and there was nothing to.indicate to any person that he was not in good 
health, that the warranty was not broken, although, in fact, the germs of a 
lurking and hidden disease might exist. 

In Hartford Life & Annuity Ins. Co. v. Gray ^ the insured answered "îfo" 
to the question whqther either of his parents, brothers, or sisters ever had pul- 
monary, scrof ulous, or other constitutional or hereditary taint. It was held 
that his answer assumed his knowledge of the fact, and would preclude the 
plaintiû", in an action on the policy, from alleging a want of knowledge on the 
part of the insured as an excuse for not answering correctly. 

In Ins. Co. V. Qridley,^ the applicant, in reply to a question whether certain 
of his relatives had any hereditary disease, answered, "No hereditary taint of 
any kind in family, on either side of house, to my knowledge. " The company 
proved that an uncle had died in an insane asylum more than 20 years before 
the date of the application. The suprême court of the United States held the 
policy good, and that, to hâve avoided it, it was necessary that the company 
should bave shown that the applicant knew of the insanity of his uncle, and 
aiso that he knew that insanity was hereditary. 

In Grrattan v. Metropolitan Life Insurance Co.* the facts were as follows: 
The sister of the appHcant died of consumption before he made the applica- 
tion. The fact was known to the insured, but in the examiner's report it 
was stated that he did not know the cause of her death, Appended to this 
report was the certificate of the insured, signed by him, in thèse words: "I 
hereby déclare that I bave given true answers to ail questions put to me by 
the médical examiner; that they agrée exactiy with the foregoing; and that 
I am the same person described in the accompanying application, and whose 
signature is appended to déclaration and warrant hère with." The insured 
contended that he answered truthf uUy, and that the médical examiner wrote 
down the falsehood. It did not appear that the applicant signed in blank. 

> Grattai! v. Metropolitan Life Ins. Ce. 92 N. Y. 280. » 100 TJ. 8. 614. 

291111.159. ■ *92N. Y. 282. 
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But the évidence tends to show that the examiner received a true answer, 
and eitlier inadvertently or f raudulently wrote down a f aise one ; that the 
applicant did not read the answers as written, neither were they read over to 
him by the examiner; that the applicant signed the examiner'» report with- 
out reading it and through natural confidence and trust in the examiner. 
XJpon such facts the company would be estopped by the fraud of its agent. 

For other cases in which it has been held that the applicant is not to be 
prejudiced by the fraud or mistake ol the agent in writing out the applica- 
tion, référence may be had to the cases eited below.i 

We note in this connection a principle often laid down, that toavoid a pol- 
icy of life insurance upon the ground of misrepresentation, the misrepresenta- 
tion must, in the absence of fraud, be in respect to some circumstance or fact 
material to the contraet; but tliat, on the other hand, a warranty must be 
literally true, whether the fact warranted be material or not.^ In Campbell 
V. iVe?/) England Mut. Life Ins. Co.^ it is laid down by the suprême court of 
Massachusetts that the application is in itself collatéral merely to the contraet 
of insurance. "Its statements, whether of facts or agreements, belong to the 
class of représentations. They are to be so construed, unless converted into 
warranties by force of a référence to them in the policy, and a clear purpose, 
manifest in the papers thus connected, that the whole shall form one entire 
contraet. " But in Knecht v. Mutual Life Ins. Oo.,* recently decided in Penn- 
sylvania, the suprême court of that state says that the authorities are by no 
means uniform on the question whether the déclarations of the insured as to 
existing facts in his application constitute a warranty; and it is laid down 
that knowledge of the agent of the falsity of a warranty cannot relieve the 
insured or his représentatives from the conséquences of the breach.^ 

Henry Wade Eogees. 

' McCall V. Phœnix Mut. Life Ins. Co. applicant signed witliout reading, and 

9 W. Va. 237; S. C. 27 Amer. Rep. 558. policy held void. 

In liueders v. Hartford L. & A. Ins. Co. *See Barteau v. Phœnîx Mut. Life Ins. 

12 Fed. Rep. 465, it was held that where Oo. 67 N. Y. 595 ; Higbie v. Guardian Mut. 

an authorized agent of an insurance com- Life Ins. Co. 5.3 N. Y. 60,3; Foot v. Mtnn 

pany has examined an application, and Life Ins. Co. 61 ïf. Y. 676 ; Pitoh v. A. P. 

has undertaken to fill in the applicant's L. Ins. Co. 59 N. Y. 557 ; Archibald v. 

answers, the applicant has a right to pre- Mut. Life Ins. Co. 38 Wis. 542; Carpenter 

sume that his answers hâve been written v. American Ins. Co. 1 Story, 62 ; Alston 

down as given ; and that if he ha» an- v. Meclianics' Mut. Ins. Co. 4 Hill, (N. Y.) 

swered ail questions truly, and signed the 334 ; Miller v. Mutual Beneflt Life Ins. 

application under the impression that his Co. 31 lowa, 226 ; Daniels v. Hudson Riveï 

answers hâve been correctly reduced to Fire Ins. Co. 12Cush. (Mass.) 416 ; Camp- 

writing, a policy issued on the faith of the bell v. New England Mutual Life Ins. Co. 

application will not be invalidated by 98 Mass. 389 ; Illinois Masons' Benevolent 

false answers inserted in the application Society v. Winthrop, 85 111. 537. 

by the company's agent without the '98 Mass. 389, 391. 

knowledge of the applicant. In Fletcher *90 Pa. St. 118, 121. 

V. N. Y. Life Ins. Co. 11 Ped. Rep. 377, it 'Barteau v. Phoenix Mut. Life Ins. Co. 

appears that, to hâve this effect, the appli- 67 N. Y. 595 ; Chase v. Haniilton, 20 ï^. Y. 

oant must sign under the impression that 52 ; Ripley v. ^tna Ins. Co. 30 N. Y. 136 ; 

it con tains his answers as given. See Ryan Brown v. Cattaraugus Mut. Ins. Oo. 18 N. 

v. "World Mut. Life Ins. Co. 41 Conn. 168, Y. 387 ; Foot v. .Etna Life Ins. Co. 61 N. 

where the agent wrote false answers, and Y. 576. 
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liETCHFOED V. CoNviLLON and another.' 

{Œreuii Court, E. D. Louiaiana. May, 1884.) 

State Inbolvbnt Laws— Alien Résident. 

An alien livingand doing business in Lonisiana, with actual and construct- 
ive notice, is bound by insolvency proceedings under the laws of Louisiana. 
Mississippi Mills Co. v. Banleit, 19 Fkd, Rep. 191, distinguished. 

At Law. 

Thomas Gilmore é Sons, for plamtiff. 

Henry B. Kelly, for défendants. 

Pardee, J. The plaintiff, an alien residing and doing business in 
the state of Louisiana for the last 20 years, brings suit on notes and 
accounts against the défendants, citizens of Louisiana. The défense 
is a discharge under the insolvency laws of Louisiana. A jury has 
been waived, and the cause submitted to the court. There is no dis- 
pute about the facts. The défendant contracted the debt sued for, 
and the plaintiff is entitled to judgment, as claimed, unless the in- 
solvency proceedings, and the discharge granted therein, operate a 
légal discharge from the obligation. The insolvency proceedings are 
in the main regular. The only objections pointed out are that the 
judge did not set the day for the meeting of creditors, but left the 
-otary to set it, (see section 1789, Eev. St. La., and article 3087, Eev. 
Civil Code,) and that Robert S. Perry, attorney of insolvents, also 
acted as attorney in fact of several creditors, thus representing incon- 
sistent and contradictory interests. Neither of thèse irregularities 
can avoid the proceedings nor be the subject of inquiry coUaterally. 
The record shows the notice to plaintiff as provided by law, and the 
évidence hère shows actual notice. The debt sued for was contracted 
since the insolvency laws were in force. The question for décision, 
then, is whether an alien, living and doing business in Louisiana, 
with actual and constructive notice, is bound by insolvency proceed- 
ings under the laws of Louisiana. It is difificult to assign any rea- 
son, in justice and equity, why such an alien creditor should not be 
bound and afifected the same as any citizen of the state. It certainly 
cannot be claimed as a right, that an alien can come hère, live among 
us, carry on business under our laws, and ail the time occupy a bet- 
ter position as a creditor, on debts creàted under our laws, than any 
citizen can bave. An alien, residing in Louisiana, has privilèges, 
balanced by disabilities, rasulting from bis alienage, but be has no 
just claim to be a privileged creditor. 

^he effect and scope of discharges under state insolvent laws bave 
been considered by the suprême court in many cases, but I do not 
iind that this précise case has ever been presented. 

Ogden v. Saimders, 12 Wheat. 213, though not the first case, is the 

'Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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leading case on the subject, It was there held, as announced by 
Justice Johnson, (1) that the power given to the United States to 
pass bankrupt laws is not exclusive; (2) that the fair and ordinary 
exercise of that power by the states does not necessarily involve a 
violation of contracts, mtilto fortiori of posterior contracta; (3) but 
when, in the exercise of that power, the states pass beyond their own 
limits, and the rights of their own citizens, and act upon the rights 
of citizens of other states, there arises a conflict of sovereign power 
and a collision with the judicial powers granted to the United States 
which renders the exercise of such a power incompatible with rights 
of other states, and with the constitution of the United States. 

FoUowing came the décisions in Boyle v. Zacharie, 6 Pet. 635, and 
Suydam v. Broadnax, 14 Pet. 67, from ail of which Mr. Justice Story 
announced the following propositions as the resuit : (1) ïhat state 
insolvent laws may apply to ail contracts within the state between 
citizens of the state ; (2) that they do not apply to contracts made 
within the state between a citizen of the state and a citizen of an- 
other state; (3) that they do not apply to contracts not made within 
the state. See 2 Story, Const. § 1390; Story, Confl. Laws, § 341. 

In Baldwin v. Haie, 1 Wall. 223, the authorities are again re- 
viewed. The court, through Mr. Justice Clifpoed, réitérâtes the con- 
clusions in Ogden v. Saunders, and the propositions of Judge Stoby 
quoted above, and adds : 

"Insolvent laws of one state cannot discharge the contracts of citizens of 
other states, because they hâve no extraterritorial opération, and, conse- 
quently, the tribunal sitting under them, unless in cases where a citizen of 
such other state voluntarily becomes a party to the proceedings, has uo légal 
jurisdiction in the case. Légal notice cannot be given, and eonsequently 
there can be no obligation to appear, and of course there can be no légal de- 
fault.» 

Baldwin v. Haie is followed and indorsed in Gilman v. Lockwood, 
4 Wall. 409. In thèse two cases the reasons for the rule are plainly 
laid down : (1) Because insolvent laws can hâve no extraterritorial 
efïect; (2) bàcause the tribunal sitting under them has no jurisdic- 
tion of the person of the excepted creditor. 

In the case of Crapov. Kelly, 16 Wall. 610, which decided that an 
assignment under a state insolvency law passed the title to a ship 
of the insolvent, though at the time on the high seas. Mr. Justice 
Beadlby, in dissenting from the judgment giving insolvent laws such 
alleged extraterritorial effect, clearly states three fundamental rules 
or axioms, as laid down by Huber in his Praelectiones, which, in my 
opinion, throw light on the question in the présent case, to-wit : (1) 
That the laws of every empire hâve force only within the limits of 
its own government, and bind ail wbo are subjects thereof, but not 
beyond those limits; (2) that ail persons who are found within the 
limits of a government, whether their résidence is permanent or tem- 
porary, are to be deemed subjects thereof; (3) that the raies of every 
v.20,no.9— 39 
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empire, from comity, admit that the laws of every people, in force 
within its own limita, ought to hâve the same force everywhere, so 
far as they do not préjudice the powers or rights of other govern- 
ments or of their citizens. 

Ail the cases in relation to the force and effect of state insolvent 
laws decided by the suprême court, so far as cited either hère or in , 
briefs, hâve been cases between citizens of the United States, and in 
no one bas the question or eiïect of résidence, as distinct from citi- 
zenship, been raised or considered. In fact, as to citizens of the 
United States, résidence in a state, other than temporary, draws to 
it citizenship of that state, so that it is incompatible to be a real 
résident of one 8ta,te of the Union and at the same time a citizen of 
another. With aliens the case is différent; for an alien may be a 
permanent résident of one of the states of the Union without ever 
becoming or intending to become a citizen. The duties and obliga- 
tions of Buch résident aliens are -well defined in the text-books. They 
are bound to the society by their résidence, and they are subject to 
the laws of the state while they réside in it. Vattel, 102. Thej' are 
bound to obey ail gênerai laws and are amenable in disputes with 
each other or with our citizens to the ordinary tribunals of the coun- 
try. See 2 Kent, Comm. 64, and Wheat. Int. Law, (2d Ed.,) by 
Lawrence, 172 et seq., where, in note 59, in relation to foreigners 
generally, it is said : "Foreigners who, by an acquired domicile, par- 
ticipate in the commercial privilèges of citizens or subjects of a 
country, must also share the inconveniences to which the latter are 
subject." Case of Laurent, Convention of 1853, p. 158. 

There is a distinction between domiciled aliens and visitors in or 
passengers through a foreign country, and it affects the rights and 
obligations of the parties under the local law. See Phill. Int. Law, 
{2d Ed.) 6. The présent case is that of an alien domiciled in Loui- 
siana, who is bound by its laws, is amenable to its tribunals, and 
who participâtes in the commercial privilèges of its citizens; a con- 
tract made in Louisiana, under its laws, with its citizens, and to be 
executed in its territory; and insolvency proceedings, with légal and 
actual notice, wholly within proper territorial liraits, and in violation 
of no constitutional rights. 

The suprême court of the United States has never, apparently, had 
such a case before it, and that court has never decided that in such 
a case the insolvent laws of a state would not be binding and effect- 
ive. None of the principles declared in the many cases decided, and 
as formulated in the différent cases supra, would justify holding the in- 
solvency proceedings in this case not binding; but, rather, they seem 
to justify the contrary ruling. Mr. Justice Clifford's reasons in 
Baldwin v. Haie, and Mr. Justice Beadley's propositions in Crapo 
v. Kelly, certainly point to the validity of the insolvency proceedings 
as against the plaintiff hère. And to the same purport are the dis- 
tinguished jurists to whose works référence has been made. And I 
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find in Wharton's Confl. Laws, § 523, this doctrine: "The discharge 
under a state insolvent law of a debt arising on a contract made and 
to be pertormed in that state between parties residing there is good 
everywhere." And to this state of circumstances, sufïicient for Mr. 
Wharton, we find that the tribunal sitting under the insolvent law bas 
territorial jurisdiction over the creditor, and through légal notice the 
créditer is made a party and the jurisdiction made complète, it wouid 
eeem there should be no question as to the universal efficacy of the 
discharge. 

The case of Von Glahn v. Varrenne, decided in the Eighth circuit, 
is a case on ail fours with this, and therein Judge Dillon, Judge Nel- 
son concurring, and Mr. Justice Miller agreeing, held that state in- 
solvent laws were as valid and binding on résident aliens as upon 
native-born citizens residing in the state. 1 Dill. 515. No circuit 
court case nor other case has been cited to the contrary. 

The case of Mississippi Mills v. Ranlett, lately decided in this court, 
(19 Fed. Eep. 191,) does not touch the questions involved in this case, 

I conclude, therefore, that in the présent case the finding should 
he that the insolvency proceedinga in the state court, in the case of 
S. Convillon & Son v. Their Creditors, wherein the plaintiff was made 
a party, and had notice, and wherein the said Convillon & Son were 
disoharged from their debts, were valid and binding against the plain- 
tiff, and operated to discharge the obligations herein sued on. 

Judgments will be entered for the défendants. 



RiCE and others v. Bbook. 

{Circuit Court, E. D. Wiseonsin. April 18, 1884.^ 

FaCTOK— OONSIGNMBNT POE SaLE— RiGHT TO CONTROL SaLB. 

Where a consignment is made to a faclor for sale, the consigner has a right, 
generally, to control the sale thereof, according to his own pleasure, from time 
to time, if no advances hâve been made or liabilities incurred on account of the 
consignment, and the faotor is bound to obey his orders. 
Same — Advances by Factor — Discrétion— Usages of Tbade. 

But when the factor haa made large advances or incurred expenses on ac- 
count of the consignment, the principal cannot,byany subséquent orders, con- 
trol his right to sell at such time as, in the exercise of a sound discrétion, and 
in accordance with the usage of tiade. he may deem best to secure indemnity 
to himself and to promote the interests of the consiguor. 
Same — Advattces on Consignmbnts — Respective Dutibs and Interests. 
_ A factor who advances money on a consignment is still the agent of the con- 
signor, and must act in good faith, so as to promote the latter's intereat, as well 
as to indemnify himaelf. 
Same — Ditty op Factor in Responding to AVishes op Gonsignor. 

If a factor, after making an advance on a consignment and delaying sale of 
the goods, receives a letter from consigner directing him to sell, he ought to 
aell as sooii as the goods can be made to realize sufficient to reimburse him. 
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6. Bamb— Infbkence of Consemt to Past Acts to be Dhawn from Discrb- 
tionaky authobity. 

After a long delay in the sale of wool consigned to a factor, if the consigner, 
with îuU knowledge of the facts, and uninfluenced by concealment or fraiid on 
his factor's part, authorizes the latter to sell at his discrétion, he thereby rati- 
fies the action of the factor in not having sold before. 

Ât Law. 

Robert F. Pettibone, for plaintiffs. 

«7. V. Quarles, for défendant. 

Dyee, J., {charging jury.) On or about the thirtieth day of Sep- 
tember, 1875, the défendant shipped to the plaintiffs, who were wool 
commission merchants in Boston, 29 sacks of wool, containing in ail 
about 5,730 pounds. The wool was consigned to the plaintiffs, and 
was to be sold by them for the account of the défendant. At the 
same time the défendant drew his draft on the plaintiffs for $1,000 
on account of the shipment, which draft was paid on présentation, 
and the amount of which was to be repaid from the proceeds of 
the sale of the wool. Soon thereafter the défendant drew on the 
plaintiffs for the further aura of $1,000, and this draft was also paid. 
The consignment appears to hâve been made generally, and without 
any spécifie orders as to the time or mode of sale of the wool; and 
no orders as to the time of sale were given by the défendant to the 
plaintiffs prier to the eleventh day of February, 1876. On that day, 
and long after the plaintiffs had made the advances amounting to 
$2,000 on account of the consignment, the défendant wrote the plain- 
tiffs as follows : 

"Burlington, February 11, 1876. 

"Denny, Rice c6 Co. — Dear Sirs: You will please do me the favor of 
sorting and selling my wool as soon as you can conveniently, and oblige, 
"Yours respectfuUy, Edward Bkook." 

To this time the plaintiffs, according to their account of sales in 
évidence, had only made sales of the wool to the amount of $81.48. 
Between that date and March 16, 1877, it appears from their state- 
ment of sales that they made other sales amounting to $457.54, and, 
on the last-named day, they sold out the balance of the wool, realiz- 
ingtherefor $1,419.69 ; so that the total proceeds of ail sales amounted 
to $1,958.71. The plaintiffs charged a commission of 5 per cent, for 
making the sales, amounting to $97.93. They claim to hâve paid. 
for insurance, labor, and storage, $19.59, and for freight and cartage, 
$97.03. With interest on their advances, and on the amount paid 
for freight and cartage, to March 5, 1877, they make the deficiency 
remaining, after accounting for the total sales of the wool, $461.21, 
and this suit is brought to recover that amount, with interest, from the 
défendant. Paymenfc of this demand is resisted by him on the ground 
that the plaintiffs disregarded his instructions to sell the wool, con- 
tained in his letter of February llth, and he claims that if the wool 
had been sold during that month more than enough would hâve been 
realized to reimburse the plaintiffs the amount of their advances and 
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other demanda before enumerated. Considérable testimony bas been 
introduced coneerning the quality and character of the wool, and the 
state of the Boston market between February, 1876, and March, 
1877, and numerous letters which passed between the parties hâve 
been read in évidence. In one or more of the letters the plaintifs 
called on the défendant, because of the state of the market and of 
their alleged inability to sell the wool for a satisfactory price, to re- 
turn to them $500 of the advances they had originally made on the 
consignment, and on the sixteenth day of May, 1876, the défendant 
wrote the plaintiffs eomplaining of tlieir failure to sell the wool as 
requested in bis letter of February llth. Thisletter was followed by 
one from the plaintiffs explanatory of the reasons why the wool had 
not been sold, and in repiy thereto the défendant, on the fifth of June, 
1876, wrote the plaintiffs, and authorized them to exercise their dis- 
crétion with référence to the time when the wool should thereafter be 
sold. 

The plaintiffs, in the transactions in question, stood towards the 
défendant in the relation of factors. Where a consignment is made 
to a factor for sale, the consigner bas a right, generally, to control 
the sale thereof according to bis own pleasure, from time to time, if 
no advances hâve been made or liabilities iucurred on account of the 
consignment, and the factor is bound to obey his orders. This arises 
from the ordinary relation of principal and agent. But when the 
factor bas made large advances or incurred expenses on account of 
the consignment, the principal cannot, by any subséquent orders, 
control his right to sell at such a time as, in the exercise of a sound 
discrétion, and in aceordance with the usage of trade, he may deem 
best, to seeure indemnity to himself and to promote the interests of 
the consigner. Feild v. Farrington, 10 Wall. 149. 

The rule on this subject has been laid down by the suprême court 
in the case of Brown v. McGran, lé Pet. 479, as follows: 

"Where the consignment is made generally, without any spécifie orders as 
to the time or mode of sale, and the factor makes advances or incurs liabili- 
ties on the footing of such consignment, tliere the légal presumption is that 
the factor is intended to be clothed with the ordinary rights of factors to sell, 
in the exercise of a sound discrétion, at such time and in such mode as the 
usage of trade and his gênerai duty require, and to reimburse himself for his 
advances and liabilities out of the proceeds of the sale; and the consignor has 
no right, by any subséquent orders, given after advances hâve been made or 
liabilities incurred by the factor, to suspend or control this right of sale, ex- 
cept so far as respects tlie surplus of the consignment not necessary for the 
reimbursement of such advances or liabilities." 

By making the advances of $2,000 to the défendant, the plaintiffs 
acquired a spécial interest or property in the wool, and therefore 
they held it for their own indemnity as well as for the benefit of the 
défendant. The consignment of wool, it is undisputed, was made 
without any spécifie orders in the first instance as to the time of sale, 
and it is not denied that the advances were made on account of such 
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consignment aûd before the order contained in thé defendant's letter 
of February 11, 1876. This being so, and applying to the case the rule 
of law I bave stated, the défendant could not, after those advances 
wëre made, control absolutely, by any spécifie order, the plaintiff's 
right to sell at suoh a time as, in the exercise of proper discrétion 
and in accordance with the usage of trade, they might deem it best 
to sell, for the purpose of indemnifying themselves and at the same 
time promoting the interests of the défendant. So, gentlemen, it be- 
ing undisputed that the wool was shipped by the défendant to the 
plaintiffs to be sold by them, without any spécifie orders in the first 
instance, as to the time or manner of sale, and that before any such 
orders were given the plaintiffs made advances and incurred expenses 
on account of the consignment, I instruct you that if the plaintiffs 
could not sell the wool within a reasonable time after receiving the 
letter of February llth, for enough to fuUy reimbu r se them for their 
advances and expenditures, and if they exercised a sound discrétion, 
and acted in good faith, and with reasonable care and diligence, in 
selling the wool, having in view their own indemnity and the inter- 
ests of the défendant, and if the proceeds of the sales so made did 
not amount to a suiïicient sum to reimburse the plaintiffs for their 
advances, with interest, and their proper charges for services and 
necessary disbursements for freight, insurance, storage, and labor, — 
then the plaintiffs are entitled to recover. Although the plaintiffs 
had made advances to the défendant, they were still his factors, and 
under the obligations of factors. They were still his agents to sell 
the wool, and they were bound to act in good faith towards him, and 
so as to promote his interests as far as possible, as well as to secure 
indemnity to themselves. If, therefore, within a convenient time 
after receiving the letter of February 11, 1876, the plaintiffs, in the 
exercise of reasonable discrétion, and according to the usage of trade, 
could hâve sold the wool for more than enough to hâve fully reim- 
bursed them for their advances and expenditures, then I tbink they 
were bound to make the sale; but not unless they could thereby fully 
secure reimbursement to themselves. With référence to the order 
contained in the letter of February llth, I ought to say, further, that 
if the défendant wrote the letter of June 5, 1876, with fuU knowledge 
of ail the facts, and without any fraud or concealment of facts on the 
part of the plaintiffs, then he must be held to hâve ratified the action 
of the plaintiffs in not selling immediately under the spécifie order 
of February llth. The plaintiffs had no right to delay the sale of 
the wool by the want of reasonable skill and efforts on their part ; 
and if the loss whioh they hère ask the défendant to make good to 
them was occasioned by their own want of good faith, or by their 
failure to exercise reasonable care, discrétion, and diligence in selling 
the wool, then they should themselves bear that loss, and in that 
event they are not entitled to recover. Eeasonable care and dili- 
gence in such case means such care and diligence as an ordinarily 
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^rudent and diligent man would exercise it the cîrcumstanees in 
which the plaintifs were placed, with référence to his own property, 
taking into considération the usage of trade, che state of the market, 
and the situation of the property. Failure to find a purchaser of the 
wool would not of itself constitute neglect of duty, provided such fail- 
ure was not attributable to any want of reasonable care and diligence 
on the part of the plaintiffs. 

If you find for the plaintiffs, you will assess their damages at such 
sum as will repay them the différence between the proceeds of the 
sales of the wool and the aggregate amount of their advances, com- 
missions, and disbursements for freight, cartage, labor, Insurance, 
and storage, with an allowance of interest at 6 per cent., the légal 
rate in Massachusetts. 



Taylor V, Irwin. 

ICireuit Court, N. D. lowa, G. D. June Term, 1884.) 

1. Bankedftct — Limitations— Bakkthjpt' s Land. 

According to the liankmpt act, assignée ahould bring suit for property with- 
held from him witliin two years from the time whcn the cause of action ac- 
crued. If he does not his ri^ht of action is barred, except in cases where the 
relief sought is against f raud. 

2. Samb — Bamkrupt's Lakd— Assignee's Discrétion as to it. 

It is for the assignée to détermine whether or not, in a given case, he will 
assert title to property ; he may elect not to charge the estate vyith the buiden 
of looking after property. 

3. Same— Failure to Record Assignmbnt. 

The failui'e of assignée to record the assignment in a county in which land 
of the hankrupt is situate is évidence of a disposition not to assert title to the 
land. 
A. Samb — Infobmal Convetance — Dblay oï' Assignes. 

A man's handing to his wife his patent for a certain pièce of land, with the 
intention that she shall take title tliereby, is not a oonveyance in law, and Ihe 
land can, after the bankruptoy of hushand, be taken by liia assignée. But if 
assignée does not assert title to it within the time limited by the bankruptoy 
act the wife can hold. 
5. Del AT of Assignée to Assume Land— Bstopped. 

Tlie failure by assignée to assume charge of land of hankrupt for such length 
of time as would implj' a disposition not to as=iume at ail, estops him from as- 
serting right thereto after bankrupt ia possession has solcl to an innocent pur- 
chaser for value. 

At Law. Action in ejectment. 
Taylor & Pollard and M. D. O'Connell, for plaintiff. 
C. A. Irwin and Robinson é Milchrist, for défendant. 
Shiras, J. In this action plaintiff sues in ejectment for the pur- 
pose of determining the right to the possession of the N. E, J of sec- 



616 rBDBBÀIi EBPOBTEB, 

tion 26, township 88, range 83, situated in Calhoun county, lowa. 
The parties waived a jury trial, submitting the cause io tbe court 
upon an agreed statement of facts and other testimony. 

The land in question was entered by one Joseph Gain, to whom 
the patent from the United States issued in 1860. On the twenty- 
third of December, 1876, the firm of B. & J. P. Slevin & Co., of which 
firm Joseph Gain was a member, filed their pétition in bankruptey 
in the United States district court for the Eastern division of Mis- 
souri, and the firm and its members were duly adjudged to be bank- 
rupts, and on the seventeenth of January, 1877, JPreston Player was 
appointed assignée of the bankrupts' estate, and on the eighteenth 
of January, 1877, the register executed to such assignée a deed of 
the property of said bankrupts. This deed has never been recorded 
in Calhoun county, lowa. The land in controversy was not included 
in the schedules filed by Gain in the bankruptey proceedings, and the 
assignée did not hâve actual knowledge of the fact that the title to 
this land stood in the name of Joseph Gain until January, 1883, when 
his attention was called to the fact by a créditer of the firm. Joseph 
Gain claims that he had given this realty to his wife in March, 1876. 
No transfer of the title was made, nor was there any written évidence 
of such gift executed. On the eighth of April, 1881, Joseph Gain 
and wife sold the premisea in question to Harvey E. Buck, executing 
a warranty deed therefor, which deed was duly recorded in Galhoun 
county, lowa, on the sixteenth day of May, 1881, and on the eighth 
of October, 1881, said Buck and wife sold and conveyed, by warranty 
deed, the said premises to W. W. Irwin, the défendant, for the sum 
of $1,650. At the time of the purchase by défendant he had no act- 
ual notice or knowledge of the fact that Joseph Gain had been ad- 
judged a bankrupt, and he entered upon the property under that pur- 
chase, and is now in possession thereof . On the tenth day of January, 
1883, the fourth meeting of the créditera of B. & J. F. Slevin & Go. 
was held, and a list of the other uncollected and outstanding assets 
of the firm was exhibited and sold at auction. The realty in ques- 
tion was not included in this list as thus exhibited, but the attention 
of the assignée having been called to the matter by a créditer, he put 
up the realty for sale and sold it at public auction to plaintiff, who 
bid therefor the sum of $10. Tliis sale, therefore, was made without 
any order having been obtainedf from the court for making same, 
without any notice whatever being given, or any effort made to real- 
ize for the estate the value of the property. The report of the as- 
signée of his acts in the premises, including the sale of the realty to 
plaintiff, was approved by the court in bankruptey, and a quitclaim 
deed was executed by the assignée and delivered to plaintiff, who 
caused the same to be recorded in Galhoun county, lowa, on the fif- 
teenth day of March, 1883, and on the twenty-eighth of the same 
month plaintiff filed his pétition in ejectment against défendant foi 
the recovery of possession of the land. Thus it appears that both 
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parties claim title under Joseph Gain, — the plaintiff under the deed 
of the assignée in bankruptey, and the défendant under the deed 
from Gain and wife to Buck, and the deed from Buek and wife to de- 
fendant. 

On part of the plaintiff it is elaimed that the title of the assignée 
reverta back to the date of the filing of the pétition in bankruptcj', 
and includes ail property which in fact belongs to the bankrupt, 
whether scheduled'or not, and that from that time no act done or 
conveyance made by the bankrupt ean in any way afïect the title of 
the assignée, and that the pendency of the proceeding in bankruptey 
is notice to ail the worid, and, further, that the assignée is not re- 
quired, in order to protect his rights, to record the deed of assignment 
in the several counties wherein the bankrupt may hâve owned prop- 
erty; the provision found in section 5054 of the bankrupt act, re- 
quiring the assignée, within six months, to cause the assignment to 
be recorded in every registry of deeds or other office within the United 
States where a conveyance of any lands owned by the bankrupt ought 
by law to be recorded, being intended only as a means of furnishing 
proof of title to persons purehasing property of the assignée. 

In support of thèse propositions plaintiff cites Bump, Bankr. 139; 
Phillips V. Helmbold, 26 N. J. Eq. 208; In re Lake, 6 N. B. E. 542; 
In re Gregg, 3 N. B. E. 529; Ex parte Vogel, 2 N. B. E. 427; In re 
Wynne, 4 N. B. E. 23; Davis v. Anderson, 6 N. B. E. 154; Ex parte 
Poster, 2 Story, 158; Johnson v. Geisriter, 26 Ark. 46; Barron v. 
Newhury, 1 Biss. 149; Mays v. Manvf'rs' Nat. Bank, 64 Pa. St. 74; 
In re Neale, S N. B. E. 178; Hall v. Whiston, 5 Allen, 127; Butler 
V. Mullen, 100 Mass. 455 ; Stevens v. Mcchanics' , etc., 101 Mass. 1 10 ; 
Zantzinger v. Ribble, 36 Md. 33 ; Conner v. Long, 104 U. S. 239 ; Bank 
V. Sherman, 101 U. S. 406. 

On the part of the défendant it is elaimed (1) that the realty at 
the date of proceedings in bankruptey belonged in fact <to the wife of 
Joseph Gain, and that he held the title in trust for her, and hence the 
same did not pass to the assignée; (2) that the assignée, having failed 
to take possession of the property, or assert any right thereto, for over 
six yeai's after the adjudication in bankruptey, is barred of any right 
or title therein by the provision of the bankrupt act, which enacts 
that "no suit at law or 4n equity shall be maintainable in any court, 
between an assignée in bankruptey and a person claiming an adverse 
interest, touching any property or rights of property transférable to 
or vested in such assignée, unless brought within two years from the 
time when the cause of action accrued for or against such assignée ;" 
(3) that if not barred as a matter of law by the limitation just cited, 
nevertheless the assignée and his grantee are estopped from assert- 
ing any right or title to the premises in question, for the reason that 
the assignée allowed the bankrupt to remain in possession of the 
premises, did not assert any right thereto, and permitted the bank- 
rupt to sell the property to défendant, who bought the same in good 
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faith, payiiïg full value therefor, and that the assignée lias never in 
fact asserted a claim to the property for the benefit of the estate. 

AU the évidence adduced to show that the realty in dispute be- 
longed to Mrs. Gain at the time the pétition in bankruptcy was Ëled, 
is found in the testimony of Joseph Gain, who testifies that shortly 
after his marriage he made a gift of the property to his wife. He did 
not exécute a conveyance of the property to her, but simply handed 
her the patent, saying that he had bought the land with his first earn- 
ings, and wished her to bave it. While, as between the husband and 
wife, this gift may hâve taken efïect so that the husband held the prop- 
erty as her trustée, yet, as it appears that the husband was then in 
debt, such a transaction cannot be held valid as against creditors of 
the husband. In other words, the assignée, as the représentative of 
the creditors, could, had he so chosen to do, hâve held the property 
under the deed of assignaient for the beneiit of the creditors. If, how- 
ever, the creditors, through the assignée, did not assert their right to 
the property within the time limited by the terms of the bankrupt act, 
then it may be that Mrs. Gain can assert her title or right to the 
property. The évidence shows that she joined in the granting clause 
of the deed to Harvey E. Buck, under whom the défendant claims, 
and therefore ail her title and right, whatever it may be, bas passed 
to the défendant. 

By the express provisions of the bankrupt act, it was made the 
duty of the assignée to bring suit for the recovery of property belong- 
ing to the estate and not in his possession within two years after the 
cause of action accrued to him. A failure on his part to do so would 
bar his right to maintain an action at law or in equity, except in 
cases where the relief sought is against a fraud praeticed by the 
opposing party. Bailey v. Glover, 21 Wall. 343. 

In the case at bar it appears that the assignée did not take posses- 
sion of the property in question, or assert any right thereto, or do 
any act affecting the property, for more than six years after the ad- 
judication in bankruptcy. This delay would bar his right, or that of 
one in priority with him, unless such delay was caused by fraud or 
deceit on part of défendant or those under whom he holds title. 
The only fact tending to sustain the charge of fraud is the failure 
on part of Joseph Gain to schedule this land as part of his assets 
in the bankruptcy proceedings. Gain, however, claimed that the 
property in fact belonged to his wife, and hence did not pass to the 
assignée. The title to the land stood in the name of Joseph Gain, 
upon the records of the county in which it is situated, for more than 
four years after the assignée was appointed. It does not appear that 
the assignée ever examined the bankrupt touching his property, or 
that either the bankrupt or his wife ever made any false statement 
to the assignée about the property. While the assignée may not 
bave known that the property could be subjected to the debts due 
creditors, yet it does not appear thivt the bankrupt or his wife took 
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any steps to eonceal the property, or deeeive the assignée in regard to 
the same. Certainly nothing is proven affecting the good faith of 
the défendant. When actual knowledge of the fact that the title of 
this land stood in the name of the bankrupt was brought home to 
the assignée, he took no steps to assert any right thereto. 

It is shown in the testimoney of Joseph Gain that, shortly after 
the sale of the property to Buck, the assignée had a conversation 
with him in regard to the property. It was fully within the power 
of the assignée to hâve examined both the bankrupt and his wife 
touching their rights to this property, yet he did not do so, but per- 
mitted the sale to Buck to stand without objection. It is true that 
it is agreed in the stipulation signed by the parties that the assignée 
did not hâve actual knowledge or notice of the fact that Gain owned 
or held the title to the land until in January, 1883, yet it would ap- 
pear that he had notice of facts sufScient to make it his duty to in- 
quire into the condition of the property. What inquiry he did in fact 
make does not appear. The assignée died in December, 1883, and 
we hâve not the benefit of his testimony, but it does appear that he 
took no action looking towards the assertion of any right on his part 
to the land. 

In January, 1883, the final sehedule of assets left unsold was pre- 
pared for submission to a meeting of the creditors, but this land was 
not included therein. At the meeting of the creditors, when the mat- 
ter was called up, he did not add it to his sehedule as property be- 
longing to the estate. At the request of a créditer he did put up for 
sale whatever interest he might hâve in the propertj', but it is clear 
that he did not claim the property as belonging to the estate, or else 
he was derelict in his duty as assignée. The property in question 
was worth sixteen hundred dollars. It was then occupied by an ad- 
verse claimant, and it was his duty, if he wished to sell it, to procure 
an order from court for that purpose, after notice given to the adverse 
party. No order for sale was procured, nor was any notice given 
that it would be sold. It was ostensibly put up for sale at auction, 
without notice, and knocked down to plaintifP for the sum of $10. 
When the assignée came to exécute a deed to plaintiff he was 
careful to avoid asserting that he had ever claimed any right tp the 
land. Thus, in the récitals of the deed, as prepared for his signa- 
ture, it was recited that "whereas, on the date last aforesaid, the said 
bankrupts, or some one or other of them, were possessed of or entitled 
to an interest in the real estate hereinafter described;" but the as- 
signée interlined between the words "were possessed" the following, 
"as it is said and alleged;" and in the récitals of what was offered 
for sale, he interlined the words "such interest as h e. might hâve as 
assignée as aforesaid," — thus clearly showing that he did not intend to 
assert a claim to the title of the land. In fact, it cannot be believed 
that the assignée would hâve sold the premises in question for the 
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merely nominal sum of $10 had he belîeved that the property be. 
longed to the estate. Tlae facts show that the assignée did not re- 
gard the estate as really having any interest in the premises, and for 
this reason he asserted no right thereto. Under thèse circumstances 
he would not only be barred by the statute of limitations, but would 
also be estopped from asserting a right to the premises against a 
honafide purchaser for value. 

It is for the assignée to détermine whether or not, in a given case, 
he will assert his right to property. He may elect not to charge the 
estate with the burden of looking after property. This élection he 
must exercise within a reasonable time. A failure to do so may, as 
against third parties, be construed as an élection not to elaim the 
property. Amory v. Lawrence, 3 Cliff. 623 ; Smith v. Gordon, 6 Law 
Eep. 313; Oakey v. Gardiner, 3 La. Ann. 1005. 

If an assignée neglects or refuses to take charge of a given pièce 
of property for such a length of time as would indicate that he did 
not intend to assert a right thereto, and the bankrupt being left in 
possession thereof sells it to a third party, who buys in good faith, 
the assignée may be estopped from afterwards asserting his right 
thereto. In the case at bar, the title of the realty in question was in 
the name of the bankrupt, and it so remained for over four years 
after the appointment of the assignée. The bankrupt act makes it 
the duty of the assignée to record the deed of assignment within six 
months in every registry of deeds or other office within the United 
States where a conveyance of any lands owned by the bankrupt ought 
by law to be recorded. While it may be true that a failure to re- 
cord the deed does not necessarily defeat the title of the assignée, yet 
it is a fact tending to show that the assignée does not assert a right 
to any land within a given county, because if he does assert such 
right, then he should record the deed. 

In the case at bar the title to the realty in question was in the 
name of the bankrupt, and so remained upon the records of the county 
for over four years after the appointment of the assignée, yet he did 
not take possession of the property, or record the deed of assignment. 
In April, 1881, the property was sold to Harvey E. Buck by the bank- 
rupt, and the deed put upon the record ; and in October of the same 
year the défendant bought the property, paying 1 1,6 50 therefor. In 
January, 1883, when the attention of the assignée was directly called 
to the property, he did not take the steps necessary to assert his 
right to the property, nor did he seek to givethe estate the beuefit of 
the property. So far as his own action is concerned, he elearly in- 
dicated that he did not intend to assert any claim to the property. 
The fact that when asked to do so he put up the property for sale at 
auction, without giving any notice thereof, or taking any steps to real- 
ize upon the property, and knocked the same down at the nominal 
sum of $10, does not show that he really, and in good faith, deemed 
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the property to be part of the assets of the estate. Under thèse cir- 
cumstances the assignée should now be estopped from asserting any 
right or title to the property against the défendant. 

The plaintiff stands in no better position than the assignée. He 
holds under a quitclaim deed, and cannot therefore be heard to as- 
sert that he is an innocent purehaser. He takes just the right and 
title his grantor had, subject to ail the equities existing and avail- 
able against the assignée. Oliver v. Piatt, 3 How. 363; May v. Le 
Glaire, 11 Wall. 217. 

Moreover, when the quitclaim deed was executed to plaintiff, the 
défendant was in possession of the land, holding under deeds of war- 
ranty duly recorded. The plaintiff, therefore, can assert no greater 
or better right than could the assignée, and unless the latter could 
recover possession of the land, his grantee cannot. 

Judgment for défendant. 



United States v. Tubeaud. (Several Cases. 
(Oircuit Court, E. D. Louisiana. May 28, 1884. 

1. CBIMINAL LAW — INFOUMATIONS. 

Informations must be based upon affldavits which show probable cause aris- 
ing from facts within the knowledge of the parties making them; the mère 
belief of the affiant is inaufflcient. 

2. Samb— Ambndmbnt op Infcbmations. 

Amendments of affldavits made as part of criminal informations cannot be 
allowed. 

Motions to Quash Informations on tlie ground of insufficiency of 
affidavits. 

A. H. Freeman, Asst. Atty. Gen., A. H. Léonard, and Francis T. 
Nichols, U. S. Atty., for plaintiff. 

John D. Bouse, William Grant, and Joseph P. Hornor, for défend- 
ant. 

BiLLiNGS, J. The question presented arises in prosecutions for the 
lowest grade of misdemeanors, but the détermination affects the pro- 
ceedings in ail mère misdemeanors or offenses lower than félonies. I 
asked, therefore, a fuller argument, in order that I might hâve ail the 
aid possible in the considération of the matter, so that, ou the one 
hand, there might be no groundless restriction upon the executive 
department in its efforts to enforce criminal law, and, on the other 
hand, that no protection which the constitution had thrown around 
the citizen might be disregarded. 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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The affidavîts, the suflScîenoy of which are to be determined, are 
identical, and are as foUows : 

"Geo. A. Dice, being duly sworn, says: AU the statements and averments 
in the foregoing information are true, as he verily believes. 

"Geo. a. Dice. 
"Sworn to and subscribed before me this twentieth day of May, 1884. 

"E. E. HuNT, U. S. Commissioner." 

The point, and the sole point, to be passed upon is whether this 
afSdavit f urnishes such a "probable cause, " and is supported by sueh 
an oath, as is required by the fourth amendaient to the constitution. 
It is true, it is an affidavit subjoined to and made the basis of an in- 
formation, It is also true that under the usages of the government 
of Great Britain this information belongs to the class of formai ac- 
cusations which could be made by the king in his courts without 
any évidence, and against ail évidence. But the adoption of the 
fourth amendment affected ail kinds and modes of prosecution for 
crimes or offenses ; for there ean be no légal pursuit of accused per- 
sons without appréhension. AU prosecutions require warrants. An 
information, a suggestion of a criminal charge to a court, is a vain 
thing, unless it is followed by a capias. The procédure by informa- 
tion, therefore, after it was acted upon by this amendment lost its 
prérogative function or quality. It could not thereafter be the vehi- 
cle of preferring any arbitrary accusation — not by the king, because 
we hâve in the department of criminal law no successor to him, so 
far as he represented a right to institute, if it pleased him, unsup- 
ported incriminations; nor by the district attorney, nor by any other 
ofËcer of the United States; for the constitution has said, in effect, 
that in no way nor manner shall magistrales or courts issue war- 
rants, except upon proofs, which are to be upon oath and make prob- 
able excuse. See State v. Mitchell, 1 Bay, 267, and 1 Op. Attys. Gen. 
229, where Mr. Attorney General Wiet holds that even the président 
is controlled by this amendment. AU arbitrary informations, ail in- 
formations which spring into existence simply because the king and 
his attorney elected to présent them, indeed ail informations, except 
those supported by proof upon oath, which constitute probable cause, 
by this constitutional provision were expunged f rom permissible pro- 
cédures, and the learning about informations was left valuable only 
as showing what proofs were considered adéquate in cases where 
proofs had to be presented in order to hâve them acted upon by the 
judicial discrétion or mind. 

The master of the crown, whose duties with regard to informations 
to be sustained by proofs corresponded with the district attorneys' 
of the United States in the courts of the Union, was required to pro- 
duce to the court "such légal évidence of the offense having been 
committed by the défendant as would warrant a grand jury in find- 
ing a true bill against the défendant, otherwise he wiU be left to his 
ordinary remedy by action or indictment." Cole, Crim. Inf. marginal 
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paging 15, 5é vol. Law Library. This is the measure of proof which is 
held to be requisite by the courts of the United States under the fourth 
amendment. See Ex parte Burford, 1 Cranch, C. G. 276. Cbangh, 
J., whose dissenting opinion was adopted by the suprême court, said : 
"It [the warrant] ought to hâve stated the names of the persons on 
whose testimony it was granted, and the nature of the testimony., so 
that this court may know what kind of ill-fame it was, and whether 
the justices hâve exercised their discrétion properly." When the 
case reached the suprême court, (3 Cranch, 453,) "the judges of that 
court were unanimously of opinion that the warrant of eommitment 
was illégal for want of stating some good cause certain, supported by 
affidavit," 

The rule which must govern this court, and ail magistrates who au- 
thorize arrests under the constitution of the United States, as to the 
foundation for the issuance of warrants, is uniform, and is thus stated 
by Mr. Justice Bkadley in the matter of a rule of court upon the sub- 
ject, (3 Woods, 502 :) 

" Aiter aa examination of the subject, we liave corne to the conclusion that 
such an affidavit does net meet the requirements of the constitution, which, 
by the fourtii article of the amendments, déclares that the right of the people 
to be secure in their persons, houses, papers, and effects, against unreason- 
able searches and seizures, shall net be violated ; and that no warrants shall is- 
sue but upon probable cause, supported by oath or affirmation describing the 
place to be searched and the persons to be seized. It is plain from this f unda- 
mental enunciation, as well as from the books of authority on criminal mat- 
ters in the common law, that the probable cause referred to, and which must 
be supported by oath or affirmation, must be submitted to the oommitting mag- 
istrate himself, and not merely to an officiai accuser, so that he, the magis- 
trate, may exei-eise his own judgment on the sufficiency of the ground for 
believing the acoused person guilty; and this ground must amount to a prob- 
able cause of belief or suspicion of the party's guilt. In other words, the 
magistrate ought to hâve before him the oath of the real accuser, presented 
either in the form of an affidavit or taken down by himself on a personal ex- 
amination, exhibiting the facts on which the charge is based, and on which 
the belief or suspicion of guilt is founded." 

The rule which was established was that the warrant should issue 
"only upon probable cause, supported by oath or affirmation of the 
person making the charge, in which should be stated the facts tuithin 
his own knowledge constituting the grounds of such belief or suspicion." 

In New York the statule required the warrant to contain, in the 
very words of the fourth amendment, a récital of "probable cause, sup- 
ported by oath or affirmation." In Blythe v. Tompkins, 2 Abb. Pr. 
468; Abb. N. Y. Dig. verbo, "Arrest," § 324, the warrant recited a 
complaint on oath by A. and B. that on or about a certain day, D., 
"as the said ivitnesses had good reason to believe and do believe,",eom.- 
mitted the offense. The court held the warrant on its face void, and 
that "the mère belief of witnesses was insufficient." 

In Vannatta v. State, 31 Ind. 210, it was held that an information 
in which the district attorney charges the offense, "as he verily he- 
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lîeves" is bad on a motion to quash. In tliîs last case the court, in 
effect, say that a verdict of guilty would net establish probable cause, 
for they say, (p. 211:) "A verdict that the défendant is guilty as 
chargea would amount to nothing. It would only show that the dis- 
trict attorney BELiBVED that the offense had been committed." 

The "probable cause supported by oath or affirmation," prescribed 
by the fundamental law of the United States, is, then, the oaths or 
aflSdavits of those persans who, of their own knowledge, dépose to the 
faets which constitute the offense. 

It does not appear, from the affidavit upon which thèse procédures 
are based, that the afSant bas any knowledge whatever of the truth 
of the matters contained in the informations; but simply that "ali 
the statements and averments are true as he verily believes," i. e., that 
he believes them ail to be true, without any showing as to the grounds 
of his belief . Nothing was submitted by this affidavit upon which the 
"grand jury could hâve found a bill," nor "upon which the court 
conld exercise its own judgment as to the sufficiency of the ground 
for believing the accused guilty." The constitutional provision must 
be utterly disregarded, or else it must be held that there is h«re no 
probable cause supported by the necessary proof. 

The law of this state was correctly stated by the counsel of the gov- 
ernment, and the attorney gênerai of the state may file informations 
without ofïering any proofs. No more doubt is there that the section 
1014 of the Eevised Statutes of the United States authorizes the 
usages of the state to be followed as to the mode of process against 
offenders. But this, if, indeed, it refers to anything more than the 
form of the warrant, could not, by any possibility, include any usage 
which is expressly prohibited by the constitution of the United States. 

An ofifer was made by the assistant attorney gênerai to file another 
affidavit in case the court should find the one now on file defective. 
After Consulting the authorities, I find that even when the hearing was 
on a rule to show cause why an information should not be filed, 
amendments of affidavits were not allowed. Rex v. Inhab. of Bar. 
ton, 9 Dowl. 1021. See the numerous authorities cited in Cole, Crim. 
Inf. marginal paging 51, in support of the doctrine that if a party 
makes application on insuffieient materials he cannot afterwards be 
allowed to supply the deficiency, and even though the déficit may be 
in the jurât. But where, as hère, the probable cause bas been acted 
on, and the warrant issued, the information must be adjudged either 
good or bad upon the record, and the proofs made by affidavit cannot 
be supplemented any more than upon a hearing under a writ of habeas 
corpus. 

The motions to quash the informations must therefore be allowed. 
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The "Louisiana Lottert Cases." 

Onii'ED States v. Dauphin. (Several Cases.)* 

(Oircuit Court, B. D. Louisiana. May 12, 1884.) 

1. Ckiminai. Law— Rev. 8t. i 3894. 

The " Bending" of letters and circulars concerning lotteries, denounced in 
section 3894 of the Revised Statutes, means the linowingl}' forwarding or caus- 
ing to be forwarded through the mail, as matter to be conveyed hv mail, i. e., as 
mail matter, after the prohibited article bas been deposited iii the mail, and 
does not include the naked sending towards or to the post-office. 

2. Bamb. 

After the voluntary termination of the custody of a letter by the post-offlce 
or its agents, the righta of the proprietor are under the protection of tlie local 
law, and not that of the United States, (II. S. v. farsons, 2 Blatchf. 107,) and 
there is no ditEerence in the dominion of the postal laws over a letter before 
that custody has commenced and after it has ended. 

3. OONSTB0CTION OF StATUTBS. 

In the matter of construction of a revised statute the authority of the orig- 
inal statute is unquestioned. 

On Demurrers to Informations. 

A. H. Freemaii, Asst. Atty. Gen., Albert H. Léonard, U. S. Atty., 
and Francis T. Nichols, for plaintiff. 

Thos. J. Seinmes, George H. Braughn, and Joseph P. Hornor, for 
défendant. 

BiLLiNGS, J, The informations in the four cases are identical, 
each containing three counts, charging a violation of section 3894 of 
the Eevised Statutes. The offense oharged in each count is the send- 
ing, with more or less particularity of circumstance, a eircular con- 
cerning a lottery. The sending in each count is charged as follows : 
In the first count, simply that the défendant "unlawfuUy and know- 
ingly did send to the post-office, at the said city of New Orléans, to be 
conveyed by the mail ; " and in the second and third counts that the 
défendant did unlawfuUy and "knowingly send by another person to 
the post-office in said city, to be conveyed by and in the mail, which 
said eircular letters, at the time the same were so as aforesaid by the 
said M. A. Dauphin sent to and were deposited in the post-office at 
said city of New Orléans." The offense charged in each of the counts 
is either a naked sending to the post-office by another with the pro- 
scribed intent, or a sending to the post-office with the same intent 
and a subséquent deposit in the post-office, but with no averment 
that the deposit was otherwise by the procurement of the défendant. 
Section 3894 is as follows : "No letter or eircular concerning lotteries 
shall be carried in the mail. Any person who shall knowingly de- 
posit or send anything to be conveyed by mail in violation of this 
section shall be punishable," etc. 

iReported by Joseph P. Hornor, Eeq., of the New Orléans bar. 
v.20,no.9— 40 
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The validity of the information turns upon the meaning of the 
word "send;" or, rather, whether the transmission which the statute 
visits with the penalty is before or after the depositing. If either 
reading is adopted there is a necessity of supplying an ellipsis, for 
•when the word "send" is used in connection with the mails, the send- 
ing may either be "towards" or "to," signifying "into" or "in" the 
mails. If the meaning is that the sending précèdes the deposit, it 
would follow — indeed it was so admitted in the argument — that send- 
ing outside of the mail, the intent being that the thing should ulti- 
mately be conveyed by mail, was an offense whether it reached the 
mail or not. Thei*e may be constitutional authority vested in con- 
gress, under the grant "to establish post-offices" and post-roads, to 
create such an offense, though, with référence to the force of a postal 
criminal statute, extending after letters had left the actual possession 
of the postal offieers, in U. S. v. Parsons Judge Betts says: "Lég- 
islation of such scope and estent would clearly not be in f urtherance 
of the fonctions and duties of the post-ofSce department." And 
again, 2 BI. 107: "After the voluntary termination of the custody 
of a letter by the post-office or its agents the rights of the proprietor 
are under the protection of the local law and not that of the United 
States." And it is difScult to see any différence in the dominion of 
the postal Jaws over a letter before that custody has commenced and 
after it is ended. 

The debates in the United States senate in the years 1835 and 
1836 upon the bill to prevent incendiary publications from being 
transmitted in the mails, which were participated in by Mr. Calhoun, 
Mr. Webster, Mr. Clayton, Mr. Buchanan, and to which Mr. Davis, 
of Massachusetts, so essentially contributed, and the bill itself, are 
most instructive as to the real nature and proper définition of the 
term "post-office," as used in the constitution, and the extent of the 
power given to congress over the subject. While there was great 
conflict of views as to the degree to which the other constitutional 
guaranties and exemptions qualified the right of government seizure 
and inspection of papers, it does not appear that any of the senators 
claimed that the power could be exercised to any degree outside of 
the physical limits set up in the bill itself, viz., upon mail matter 
while being received, transmitted, or delivered by the postmasters and 
mail carriers. See Oongressionar Debates, fG-ale & Seaton's Eeg.) 
vol. 12, pts. 1 and 2. I do not make this référence to show that the 
law would necessarily be unconstitutional, even if it had the con- 
struction that the législation means a sending which would leave the 
act unconnected with the mails, but as bearing upon the question of 
the intention of congress in the use of this word; for, had it hère 
oreated and panished such an offense,. it would be one of the few in- 
stances, if not the ouly instance, in which congress bas attempted to 
regiilate the transmission of mail matter on account of what is writ- 
ten or printed,-except while in or while physically connected with the 
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custody of the postal officers, i. e., except while pbysîcally in or beîng 
deposited or being delivered. 

True, the informations bave been framed as if this part of the stat- 
ute had made the offense to be "to send for deposit, followed by a 
depositing;" but this form of declaring cannot change the statute. 
If it should be held by the courts that the "sending" intended by the 
statute preceded or might précède any deposit in the mail, it would 
leave an attempted but unaccomplished sending — i. e., a sending "to- 
wards" or "to," in the sensé of "towards," the mail with theintent to 
bave a conveyance by the mail — as unmistakable an offense as send- 
ing into the mail. But I think the meaning of this enactment is that 
the sending should foUow the deposit, and should be "throngh" or 
"in" the mail. It makes the essential ingrédients of the sending to 
be three: (1) Knowledge of the character of the circular; (2) a 
causing to move forward as matter to be conveyed by mail ; and (3) 
a violation of this section. Circulars concerning lotteries, so far as 
fédéral law is concerned, may be lawfully sent anywhere, from any 
point to any point, with any intent, provided it be not in violation of 
this section. "In violation of this section" means in violation of the 
gênerai and sole prohibition upon which it ail rests, and in aid of 
which its penalties were established. That gênerai prohibition is, 
"shall not be carried in the mail." No sending could conflict with 
this inhibition which was not effected in the mail. 

It has been urged that thèse words, "in violation of this section," 
qualify only the word "anything," and were intended merely to in- 
dicate the thing prohibited; i. e., circulars concerning lotteries, etc. 
But merely dealing with the prohibited thing is not the act constituted 
a crime. It is dealing with the prohibited thing in the prohibited 
manner. The prohibited thing must be sent. It can never be ques- 
tioned that sending, to be made an act cognizable by criminal laws, 
must be bounded by words which define it, not alone in intent, but 
which characterize it as necessarily involving motion. There could 
then be no definite or punishable sending unless it be in violation of 
this section; that is, the thing sent must be carried or sent in the 
mail. 

In the case oi The Paulina v. U. S. 7 Cranch, 52, the court had 
to détermine the effect of just this qualification upon the meaning of 
a pénal clause. The thing prohibited was the putting on board of 
goods from one vessel to another. The qualification was "contrary 
to the provisions of this act, or of the act to which this act is a sup- 
plément." The court say, (p. 65 :) 

"Most apparently, then, both the letter and spirit of the law must be dis- 
regarded, or it must be admitted that the putting on board that is rendered 
culpable must be such a putting on board as is ' contrary to the provisions ' 
of the original or supplementary act." 

Though the prohibited thing had been confessedly done, sînce it 
had not been done contrary to the provisions of the act, the thing was 
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held not to be within the statute. The rule which should govern 
courts in determining in such case the lirait of the act declared pun- 
ishable is thus stated by Chief Justice Mabshall, (p. 61:) 

"But should the court conjecture that some other act not expressly forbid- 
den, and which is in itself the mère exercise of that power over property 
which ail men possess, might also be apreliminary step to a violation of the 
law, and ought, therefore, to be punished for the purpose of effecting the 
législative intention, it would certainly transoend its own duties and powers, 
and would create a rule, instead of applying one aiready made. It is the prov- 
ince of the législature to déclare in explioit tenus how far the citizen shall 
be restrained in the exercise of that power over property which ownership 
gives; and it is the province of the court to apply the rule to the case thus 
explicitly desoribed, — not to some other case which judges may conjecture to 
be equally dangerous. " 

Itisto be observed that throughout thetitle, "ïhe Postal Serdce," 
the verb, "send, " and its past participle, "sent," bave an established 
meaning, and uniformly signify forwarded in the mail through the 
officers of the government. See Eev. St. §§ 3851, 3909, 3912, 3932, 
3937, and 3993. Whereas, the intentional proeurement of the con- 
veying of a letter into the mail is described as eausing to be depos- 
ited. See sections 3887 and 3893. Those who revised the statutes 
had, therefore, this last form of expression, which they had used in 
the preceding section, and which they could hâve used in connection 
with the Word "attempted," instead of the word "send," had they in- 
tended to include the act set forth. 

The meaning of the section under considération is equally évident 
if we consult the statute from which it ia derived in the Eevision, It 
was compiled from the act to révise, consolidate, and amend the stat- 
utes relating to the post-ofïïce department, (section 149, vol. 17, p. 
302,) which provides that "it shall not be lawful to convey by mail, 
nor to deposit to be sent by mail, any letters," etc., and that "a pen- 
alty is hereby imposed of, etc., upon conviction in any fedei^al court 
of the violation of this section." The meaning of this original stat- 
ute could hardly be more fuUy expressed, or be freer from ambiguity. 
It créâtes two offenses, — "the conveying by mail" and "the deposit- 
ing in a post-ofSce to be sent by mail." Neither of thèse offenses 
could include the sending towards or to the mail. The sending is the 
conveying by mail, and that alone. The whole structure and the 
parts in détail of section 3894 show that this section 149 of the act 
of 1872 was the portion of the law which was therein brought into 
the Eevision or Compilation. In the matter of construction of a re- 
vised statute the authority of the original statute is unquestioned. 

In Dominick v. Michael, 4 Sandf. 409,. the court say : 

"For nearly half a Century it has been a cardinal and controlling maxim 
that in the construction of a revised act a rûere change in the language shall 
not bij regarded ' as évidence of an intention lo vary the construction, unlesa 
the change is such as to render that intention manifest and certain.' See, 
also, Taylor v. Belanoy, 2 Caine, Cas. 151, and Chancellor Kent, in Goodell 
V. Jackson, 20 Johns. 722. In this last case Chancellor Kent assents to the 
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doctrine that ' when the law anteaedently to the revision was settled by clear 
expression, tlie mère cliange of pliraseology sliall not be deemed a change of 
the law unless the phraseology emdently purports an intention in the légis- 
lature to work a change,' and that ' if any doubts are entertained the court ia 
authorized to look at the law as it was before the re vision.' " 

The original act declared that "to conveyby mail," and "to deposit 
in, to be sent by mail," were prohibited, and that the crime should 
oonsist in "the violation of thia section." The revised act declared 
that the speoified articles "should not be carried in the mail," and 
that the crime should consist "in depositing or sending them," as 
matter "to be conveyed by mail," "in violation of this section." Is 
it not manifest that while there is a change in the order of words, 
and, in one or two instances, the substitution of one word for another, 
and a change in the dependence of sentences, that there is not such 
"change in the language" as should be "regarded as évidence of in- 
tention to vary the statute ?" 

Both the original and Eevised Statutes include letters and circu- 
lars. A sealed circular is, for ail purposes aSecting the postal offices, 
a letter. But circulars were for the most part unsealed, and their 
character could, therefore, be ascertained. The much lower postage 
made their use much more fréquent for purposes of advertisement, as 
distinguished from correspondence, and therefoi-e they stood as the 
chief means of scattering alluring notices. The prohibition against 
carrying or forwarding would hâve little application to letters, but, 
enforced by vigilant post-offices, would bave great effieacy with référ- 
ence to circulars, which would probably be the great means for difïus- 
ing the information sought to be suppressed. The importance of the 
prohibition against "carrying" would, therefore, be manifest to ail 
who were legislating to secure the object of excluding from the mails 
circulars belonging to the speeified class. 

It must not be forgotten that the exclusion of this class of matter 
from the mail first appeared in the form of a postal régulation, unat- 
tended by any imposition or penalty, (Act of 1868, 15 St. p. 196, § 
13 ;) that, subsequently, congress emphasized this régulation by pun- 
ishing thqse who deposited and those who conveyed, (17 St. p. 302, 
§ 149 ;) that no good reason can be assigned why the punishment of 
those who convey circulars of the prohibited class should be with- 
drawn ; that, on the other hand, a wide void would be made in the 
System of législation on this subject unless such punishment be main- 
tained; and that it bas been altogether withdrawn from the statute 
in the Eevision, unless the word "sending" means after the depositing 
has been affected, and through the officers who hâve custody of the 
mail. 

There are difficulties and doubtless omissions of préventive meas- 
ures if we adopt any of the proposed constructions; but, eonsidering 
the greater difficulties which any other construction opposes, I am of 
the opinion that the proper conclusion is that by the section 3894 the 



630 FEDEBAIi BEPOETEB. 

congress meant to re-enact the then exîsting law upon the subject, at 
least without any omission of the chief means of enforeing the entire 
prohibition, and that the sending denounced and punished is know- 
ingly forwarding or causing to be forwarded through the mail, as 
matter to be conveyed by mail, i. e., as mail matter, after the pro- 
hibited article bas been deposited in the mail, and could not include 
the naked sending to the post-ofSce, which is alone charged in the 
informations. 
Let there be judgment sustaining the demurrers. 



United States v. Washington and otners. 
(Circuit Court, W. D. Texas. Fetjruary Terra, 1883., 

CONBTITDTIONAL Law— ClVIL RlGHTS ACT. 

The act of congress of March 1, 1875, entitled "an act to protect ail citizen» 
in their civil and légal rights," is unconstitutional. 

Motion to Quash Information. 

George Goldthwaite and Pendexter é Wooten, for the motion. 

A. J. Evans, U. S. Atty., contra. 

TuKNER, J. On the thirteenth day of June, 1883, the district 
attorney of Texas filed in this court an information against one John 
H. Washington and others* The information was based upon an 
affidavit made by one White, stating the facts embraced in the in- 
formation. The information charges, in substance, that on the fifth 
day of August, 1882, one Laura Evans, a résident citizen of the state 
of Texas, desired to go from Austin, Texas, to the city of Houston, 
Texas, and that, in pursuanee of such désire, purchased a first-class 
ticket of the Houston & Texas Central Eailroad Company from 
Austin to Houston ; that said railroad company is a corporation 
which owned and operated their railroad from Austin, Texas, to 
points south and south-east of said city of Austin, to Houston and 
other points in Texas, etc.; that the défendants, acting as agents of 
the said railroad company, ref used the said Laura Evans admittance 
to the coach or car of said company used for the conveyance of per- 
sons of her sex, and required her to enter the car known as the 
smoking car, where she would be subjected to indignities and incon- 
veniences not met with in the car usually occupied by females ; and 
that she was thuu discriminated against solely on account of her race 
and color, she being of African deseent, etc. The information is 
filed upon the idea that the acts complained of render the défend- 
ants liable to a prosecution under the act of congress of March 1, 
1875, and to recover the penalty theirein announced against persons 
violating the provisions of that act. 



UNITED BTATES V. WASHINGTON. 631 

While the information does not state in terms that the Texas 
Central Eailroad Company was chartered by the state of Texas, such 
is the import of the words, and such is the fact. Therefore the rail- 
road Company is, for ail légal purposes, a person and résident and 
citizen of Texas, as well as their agents, the défendants. A motion 
is made to dismiss the case for want of jurisdiction of this court, 
the point being that the act of congress, so far as it undertakes to 
regulate and control the conduct of the private cifcizens of the same 
state, is without constitutional authority, and therefore of no effect. 
The authority for the act of congress referred to must be found, if 
found at ail, in the fourteenth amendment of the constitution of the 
United States. It is universally conceded that the United States 
govemment is one of limited powers ; that congress can only legislate 
upon such matters as it is authorized by the constitution of the 
United States, or such as arise by necessary implication from those 
actually and specifically conferred. The fourteenth amendment is 
as foUows : 

"AU persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of tlie United States and of the state wherein 
they réside. No state shall make or enforce any law which shall abridge 
the privilèges or immunities of citizens of the United States ; nor shall au y 
state deprive any person of life, liberty or property without due process of 
law, nor deny to any person without its jurisdiction the equal protection of 
the laws." 

Then foUows the provision which gives congress the power to en- 
force by appropriate législation this provision. The act of congress 
invoked reads : 

"That ail persons within the jurisdiction of the United States shall be en- 
titled to the full and equal enjoyment of the accommodations, advantages, 
facilities, and privilèges of inns, public conveyances, on land or water, thea- 
ters and other places of public amusement, subject to the condition undlimita- 
tious established by law, and applicable alike to citizens of every race and 
color, regardless of any conditions of servitude." 

There is no allégation in the information that there is any law of 
the state which makes, or undertakes to make, any discriminations 
against persons of African descent, nor is it believed that any such 
law exists in this state. The défendants are ail citizens of this 
state, and the ticket purchased was from one point in the state to an- 
other point in the state. The fourteenth amendment is a limitation 
upon the powers of the state and an enlargement of the powers of 
congress. If the state has not by its laws or officers overstepped 
thèse limitations, no case arises for the exercise of the power con- 
ferred on the fédéral congress. The first clause of the amendment 
simply déclares who are citizens of the United States and of the 
state where they réside, and it does nothing more. The balance of 
the article is directed against state action. If it had been intended 
to confer upon congress the power to legislate with référence to the 
infraction of the rights of one citizen of the state against another 
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citizen of the same state, it would hâve said so. I do not think the 
power was oonferred by this section to déclare that the fédéral court 
sbould hâve exclusive and concurrent jurisdiction with the state 
courts to protect the rights of national and state citizenship ; if so, 
then the inhibition against the state action is superfluent. I am of 
opinion, therefore, that the act of congress under which this action 
is prosecuted is without the sanction of the constitution. The party 
injured bas her redress in the state court. How long our railroad 
companies will continue in their employ men possessed of the spirit 
which aotuated the défendants in this case I do not know. That the 
party complaining was entitled to accommodations equal in ail 
things to other passengers who rode upon the train there can be no 
doubt. It is no crédit to the railroad companies that they retain in 
their employ agents such as thèse défendants, from the allégations 
in the information, seem to be. The question before me, however, 
is one of jurisdiction. It is not pretended that there is any un- 
friendly législation against the colored man in this state, and it ean- 
not be said that the act complained of is in any way connected with 
the instrumentalities used by the state in the administration of its 
government, either législative, executive, or judicial. In short, the 
state is in no manner connected with or implicated in the acts com- 
plained of, and it does not come within the inhibitions mentioned in 
the fourteenth amendment to the constitution, and consequently the 
authority for the act in question is wanting, and this court has no 
jurisdiction of this cause. I am not without authority in this vie w 
of the case. See the following cases : In re Tiburcio Parrott, 1 Fëd. 
Eep. 481; The Slaughter-house Cases, 16 Wall. 36; U. S. v. Cruik- 
shank, 93 U. S. 542; U. S. v. Harris, 106 U. S. 629; S. C. 1 Sup. 
et. Eep. 601. 

Thèse cases must be held to be conclusive upon the point, and the 
motion to quash must prevail. 



The first and second sebtions of the civil rights act, passed March 1. 1875, 
are unconstitutional enactments as applied to tlie several states, not being 
authorized either by tlie thirte nth or fourteenth amendments of tlie consti- 
tution, ïhe fourteenth amendment is prohibitory upon the states only, and 
the législation authorized to be adopted by congress for enforcing it is not 
direct législation on the matters respecting which the states are prohibited 
from making or enforcing certain laws, or doing certain acts, but is correotive 
législation, such as may be necessary or proper for counteractingand redress- 
ing the eiîect of such laws or acts. The thirteenth amendinent relates only 
to slaveryand involuntary servitude, (which it abolishes;) andalthough, byits 
reflex action, it establishes universal freedom in the United States, and con- 
gress may probably pass laws directly enforcing its provisions, yet such légis- 
lative power extends only to the subject of slavery and its incidents; and the 
déniai of equal accommodations in inns, publie conveyances, and places of 
publie amusement, (which is forbidden by the sections in question,) imposes 
no badge of slavery or involuntary servitude upon the party, but, at most, 
infringes rights which are protected from state aggression by the fourtec-nth 
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amendment. Whether the accommodations and privilèges sought to be pro- 
tected by the flrst and second sections of the civil righ s act, a^e or are not 
rights constitutionally demandable, and if they are, in what form they are to 
be protected, is not now deeided. Nor is it decided whether the law, as it 
stands, is operative in the territories and District of Columbia; the décision 
only relating to ita validity as applied to the states. Nor is it decided whether 
congress,under the commercial power.may or m ly not pass a law securingto 
ail persons equal accommodations on lines or public conveyance between two 
or more states. The Civil Rights Cases, 3 Sup. Ct. Eep. 18. See, ateo, (7. S. v, 
Bimtin, 10 Ped. Hep. 730, and note, 736.— [Ed. 



ALBASY Steam Tbap Co. V. Felthouseh and othars. 

(Circuit Court, N. D. !feiB Yvrh. May 31, 1884.) 

Patent — Stbam-Heatbr— Pbior Inventor— Infrinoement. 

Action for inf ringement of patent for ateatn-heaters with apparatus for retum- 
Ing condensed steam to boiler. Infriugement proved, and défendant, not being 
able to sub3tantiate his claim of being the prier inventer, judgment pronounced 
against him, without cost*. 

Argument on Final Hearing before Wallaob and Coxb, JJ. 

Dickerson é Dickerson, for complainant. 

George B. Goodwin and J. D. F. Stone, for défendant. 

Wallace, J. The first of the four patenta in controversy waa 
granted to Helem Merrill, April 30, 1867, and the spécifie improve- 
ment in steam-heating apparatus which it describes consista in the 
devices for returning the water of condensation back into the boiler. 
The main contention of the parties is respeeting the construction 
which shoald be placed upon the claims, especially upon the first and 
third claims of the patent, it being conceded by the experts for the 
défendant that the claiins hâve not been anticipated by any of the 
earlier patents introduced in évidence by the défendant, if the claims 
are limited so as to restrict the patent to the spécifie devices of the 
description. The description of the patent is as follows : 

"My improvement consists in the manner of returning the water of con- 
densation back into the steam-boiler or generator when the heaters, evapora- 
tors, or condensers are above or below the water level in the boiler, thus 
keeping the coils and return pipes free from water. The steam, being dry, 
imparts more beat for the purposes required, thereby causing a great economy 
in fuel. 

" To enable others skilled lu the art to make and use my invention I will 
proceed to describe its construction. Figure 1 is a front view of a steam 
boiler with a receiving and discharging cylinder ; also a heater above, and one 
below the water level in the boiler, together with the necessary pipes and 
valves. Figure 2 is an enlarged vertical section of one of the cylinders and 
float as attached to the steam or water-cock. Figure 3 is a cross-section of a 
cylinder, float, and arm. Figure 4 is a vertical section of one of the check 
valves. The letters of référence show corresponding parts in the différent 
figures represented in the accompanying drawings. Steam is generated in 
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boiler, A, figure 1. The air cocks, g, g, figure 1, receiving cylinder. G, and 
discharging cylinder, H, figure 1, are opened. The steam is let into the main 
pipe, G, through the stop-valve, B, and into the coil, D, wliich is above the water 
level, as indicated by red Une, i, and also into coil, E, which is below the 
water Une, through the cocks, h, h, ail in figure 1. As the steam is condensed 
in the coils by the process of heating or evaporating, the water of condensa- 
tion passes down into and through the condensing pipe, P, into cylinder. G, 
figure 1. When ail the air is exhausted through cock, g, it is closed, and the 
water rises, carrying up the float, a', figure 2, until it sthkes the arm, o', figure 
2, and carries it up with the rod and arm, 6, figures 2 and 3, which are eau-, 
nected together through a stufiing-box on the outer side of cylinder. The 
connecting-rod, c', is attached by a loose joint to the arm, 6, figure 2. The 
other end of the rod, c', has a slot that moves on a pin on the side of the ball- 
arm, P. When the float raises, the arm, 6, figure 1, brings tlie end of the slot 
in contact with the pin, and throws the bail, P, past the center, when it falls 
by its own weight, being loose an the pin which projects f rom the liead of the 
key of the cock, N, figure 1. The quadrant, which is attached firmly to the 
key of the cock, has two points projecting outward, against which the shaft 
holding the bail strikes in its fall, and carries the quadrant round, thereby 
opening the water-cock, N, figure 1, allowing the water to flow from cylinder, 
G, through pipe, J, and check -valve, I, and pipe, K, into discharging cylinder, 
H, figure 1. The air-cock, g, in Cylinder, II, being still open, there is no pres- 
sure on the top of the water, which rises, carrying the float and amis, as be- 
fore described in figure 2, until it is near the top, when the air-cock, g, is 
closed, and the float, having raised the inner end of the arm, h, figure 1, it 
carries the outer end down by tlie shaft in the stufflng-box, being the axis, 
until it hasdrawn the ball-arm,P, down by means of the Connecting rod, c', fig- 
ure 1, thus throwing the bail past the center, it falls and opérâtes as before 
described for receiving cylinder, G, figure 1. The bail, P, in falling, moves 
the quadrant attached to the key of the cock, 0, admits the steam from the 
boiler, A, through pipe, K, into the cylinder, H, on top of the water, which, 
being above the level, and by the pressure of the steam on its surface, causes 
it to flow downward by its own gravity through pipe, K, up through valve, L, 
pipe. M, and cock, e, into the boiler, A, figure 1. When the water is nearly ail 
ont of cylinder. H, the fioat having fallen, closes the steam-cock, O, by means 
of the lever, Connecting rod, and ball-arm. By reversing the bail it stops tlie 
steam from entering the cylinder. H, figure 1. The cyhnder, G, having dis- 
charged its water inco the cylinder. H, the float has fallen and closed the cock, 
N, in the same manner as described for the steam-cock, O. While the water is 
again filling the cylinder. G, the steam is being condensed in the cylinder, H, 
thus reducing the pressure, so that when the water again rises sufliciently to 
open the cock, N, it rushes up, as before described, to fill the vacuum caused 
by the steam being condensed in the cylinder, H. The pressure on the top of 
the water in the cylinder. G, also forces it up, thereby making the opération 
sure, the cylinders receiving and discharging alternately, as described. The 
cock,/, figure 1, at the bottom of the cylinder. G, is for drawing ofif the water 
when the whole apparatus is not in opération. The float, a', figure 2, has a 
tube through its center, and is air tight. The rod which holds the float in 
the center of the cylinder passes through the tube, the float thereby being in- 
dependent of the levers, until they corne in contact by the risiiig or falling of 
the water. One or more coils or heaters may be used at the same time. If 
the motive power is required from the same boiler a separate pipe should be 
used for that purpose. " 

The claims are as follows : 

"(1) The retaining of the water in the receiving and discharging cylinders 
until at required height it exerts a power sufiicient to perform the opérations. 
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substantially as described and set f orth ; (2) the independent float, as connected 
and combined with the stop-cocks, making the whole apparatus self-acting, 
for the purposes as substantially set forth and described; (3) I claim the 
method of returning the water of condensation to the boiler, substantially as 
described." 

XJpon the face of the claims grave doubt is entertained whether the 
first and third claims are not nugatory, because they do not particu- 
larly specify and point out the part, improvement, or combination 
■which the inventer claims as his invention. The first claim is so 
vague and nebulous that it does not convey any definite meaning. 
The third is so gênerai, that it is, in effect, the mère statement of the 
inventer that he claims what he bas described in his spécification. 
The firat is a claim for the functions of some part of the apparatus 
described, whereby the water is retained and enabled to perform cer- 
tain opérations by reason of being retained in the receiving and dis- 
charging cylinders ; but what thèse opérations are, and what devices 
co-operate thereto, is lef t open to conflicting théories. Both of thèse 
claims must be construed as claims for the apparatus which performs 
the functions mentioned in the first claim, and which is the means 
for effecting the method specified in the third claim ; otherwise both 
daims are void as being for a function, or abstract efîect, instead of 
the means by which it is produced. If the claims were for some of 
the spécifie devices employed, either separately or in combination, or 
if the description distinguished what was new from what was old in 
the state of the art, the scope and limits of the invention might be 
intelligibly ascertained. 

Referring to the prior state of the art to ascertain what Merrill 
really invented, it appears that he was not the first to eiîfect a return 
of the water oî condensation to the boiler when the heating surfaces 
in a steam-heating System were located above or below, or above and 
below, the water level of the boiler. The English patent of July 8, 
1857, to Bonsfield, and the United States patent of March 2, 1858, 
to Dennison and Sealy, show ail the featurea of the closed pressure 
steam-heating System of Merrill, except the receiving chamber and 
the automatie valve-operating meehanism in that chamber, and in 
the discharge chamber. The United States patent to Barnes, of Sep- 
tember 6, 1859, shows a closed pressure steam-heating system, in 
which the heating surfaces are located both above and below the level 
of the water. This system con tains a receiving chamber located be- 
low the level of the boiler to receive the water of condensation, and "a 
discharge chamber located above the level of the boiler. The eham- 
bers are connected, and the receiving chamber empties the water into 
the discharge chamber, and the discharge chamber empties it into the 
boiler. The pipe by which steam passes from the boiler into the dis- 
charge chamber, and the pipe by which the water flows back from 
that chamber into the boiler, are provided with a stop-cock or valve 
to close or open the passage, which is operated by hand. The sys- 
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tem contains ail the features of Merrill's, except the automa tic -valve 
mechanism, the valves in this system being operated by hand. 

The automatio valve devices of Merrill were old in principle. An 
automatic steam-boiler feeder, consisting of a vessel interposed be- 
tween the boiler and a water réservoir, and fitted with valves and a 
float so applied as to cause the said vessel to be alternately filled from 
the réservoir and disoharged into the boiler, is disclaimed as old in the 
patent to James Hoover, of August 6, 1861. That patent deseribes 
automatic valve devices in the feeding vessel, which operate upon the 
same principle as Merrill's, to do the same work. The English pat- 
ents to Eoutledge, of June 25, 1860, and Auld, of April 21, 1859, also 
describe a float and tumblebob devices for actuating equalizing valves 
in steam-boiler feeding apparatus. 

What Merrill did was to introduce the automatic valve devices 
shown in thèse patents, with modifications, into the receiving and dis- 
charging chambers of the JBarnes patent. By doing this, he efïeeted 
an automatic return of the water to the boiler, a new resuit, and a 
valuable one, in a steam-heating system of the kind to which his in- 
vention relates. If he had claimed a method of returning the water 
by means of his new combination, pointing out the co-operative mem- 
bers, there would be nothing to impeach his claim. The difïiculty of 
the complainant's case is to give any construction to the claims of the 
patent that will save the invention. 

For présent purposes, it is only necessary to construe the patent 
so far as to décide the précise point of différence between the ex- 
perts as to the proper construction of the claims. As to the fîrst 
and third claims the question is whether they must be confined to a 
combination of devices of which the valve-operating mechanism of 
the lower cylinder or receiving chamber is a constituent. If they 
are to be limited to such a construction the défendant does not in- 
fringe, as he employs merely. an ordinary trap for his receiving ves- 
sel, without any automatic valve mechanism. It is insisted for the 
complainant that the only function of the receiving chamber is to 
receive and store the water -for delivery into the discharging cham- 
ber, and therefore that this valve mechanism in the receiving cham- 
ber is not an essential élément in the system. Undoubtedly the 
automatic return of the water of condensation ean be effected suc- 
cessfully if the receiving chamber is merely a trap located below the 
level of the lowest heating surface. But how ean this be ascer- 
tained from the claims and description of the patent ? Not only does 
the description locate the automatic valve mechanism in the receiv- 
ing chamber, but its opérations there are pointed out with partic- 
ularity. According to the theory of the spécification, the automatic 
mechanism in that chamber régulâtes the supply of the discharge 
chamber by emptying the water at intervais, determined by the action 
of the float. The water is to be retained in the receiving chamber 
until it is full, and there is a fixed point which it must reach before 
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it can aotuate the valve mechanism and escape înto the dîscharge 
chamber. It seems very plain that the automatic valve mechanism 
in the receiving chamber oannot be eliminated from the invention de- 
scribed, and must be regarded as of the substance of the invention 
claimed. 

The second claim of the patent must also be limited to siich a 
float in gênerai détail of construction, as is described m the spéci- 
fication, or the claim is anticipated by the in dépendent float shown 
in the patent of Hoover, and the other références cited. The défend- 
ant does not employ sueh a float. 

As to ail the claims of this patent, the' conclusion is therefore 
reached that the défendant does not inf^inge. 

CoxE, J. This is an equity action founded npon four patents for 
improvements in steam-heating and steam-traps. The first was is- 
sued to Helem Merrill April 30, 1867, The other three, known as 
the Blessing patents, were issued as foUows : The first, February 
13, 1872, reissued August 26, 1873; the second, September 2, 1873, 
reissued June 18, 1878; the third, August 27, 1878. The Blessing 
patents alone remain to be considered, it havingbeen determined, for 
reasons stated in the opinion of the circuit judge, that the défendant 
does not infringe the claims of the Merrill patent. The object of the 
inventer in each of thèse patents was, as in the Merrill patent, to ce- 
turn the waters of condensation automatically to the boiler, to ac- 
complish the same resuit upon similar prinoiples but by diSerent and 
improved mechanism. In view of the prier state of the art and of 
the construction given the Merrill, or foundation patent, it may be 
said at the outset that the claims now to be examined should be con- 
fined within exeeedingly narrow limits. Each inventer must be re- 
stricted to the speciiie improvement and the particular deviee de- 
scribed and claimed by him. 

Regarding the first Blessing' patent, the eontroversy is limited to 
the first and fifth claims. They are as foUows : 

"(1) A receiving and discharging vessel, G, communicating with a steam- 
boiler by means of a steam-pipe, G', and inlet-check valve, X, and with the 
same boiler by means ot an out-let pipe, J, and a valve, 2, and so arrangea be- 
tween or in respect to the two valves that the water is received and allowed 
to fall to the bottom of the vessel, and the steam foUowing is not compelled 
to pass through the water, ail for the purposes of automatically returning 
water of condensation to the said boiler from steam-heaters, substantially as 
described. (5) A receiving vessel, C, for the purpose of insuring the return 
of the water of condensation to the boiler which rises and talls on occasions, 
combined with a steam-heater and a steam-boiler, substantially as set forth." 

As to the first claim, the conclusion is reached that nothing valu- 
able is there described whieh was not known before, and as to the 
fifth that the défendant does not infringe. 

The points of différence suggested by complainant between the 
apparatuses in this and the Merrill patents are thèse : In the latter 
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the inlet and oiitlet passages to and from tlie trap are combined in 
one. In the former the inlet is at the top and the outlet at the bot- 
tom. In the former, toc, the weight of the water is used to operate 
the equalizing steam-valve, the receiving vessel being counterbalanced 
by a weight combined with a lever. In the Merrill patent an air- 
tight float rises and falls with the water in each cylinder. With 
thèse exceptiona the principles of the two patents are substantially 
identical. Eegarding the first claim it is unnecessary to repsat what 
is so well stated by Judge Wallaoe, or to refer in détail to the nu- 
merous références which hâve been so extensively commented upon 
by the experts and by (?ounsel. It suffices to say, that the patentée 
bas, in view of what was before known in the art, done nothing to 
entitle him to a monopoly. It is, perhaps, true that the précise ap- 
paratus is not described in any prior patent, but every separate élé- 
ment was known and the meehanical change necessary to transform 
several of the devices referred to into the receiving and discharging ves- 
sel communioating with a steam-boiler, as described in the claim, 
would hardly amount to invention. The fifth claim refers to a receiving 
vessel, counterbalanced by a weight in such a manner that the ves- 
sel will rise when the water is withdrawn and sink when it is fiUed 
again. In the defendant's device the trap is stationary and the float 
is caused to rise by what is termed "a water counterbalance;" that 
iç, the water is introduced into the trap and the fioat, being empty, 
rises until the water, overflowing into it, causes it to sink. It is 
contended that this is the meehanical équivalent for the métal weight 
described. We cannot accède to this view. Indeed, the inquiry is 
suggested, why did the inventor, if he considered the one an équiv- 
alent for the other, describe and claim the équivalent so carefully 
in the second patent? To use the language of the complainant's 
brief, the second patent shows, "Mr. Blessing's first modification of 
the invention described in Exhibit first, Blessing patent, and it con- 
sists simply in the substitution for -the weight, W, of a water coun- 
terbalance." The method of opération in the defendant's and com- 
plainant's apparatuses is in practice, entirely dissimilar, and where 
the field of invention is so thoroughly occupied as we find it hère, 
each patentée must be contented with the mechanism described by 
him. 

The second Blessing patent contains the following claims : 

"(1) A steam-trap, provided with a rising and falling bucket contained 
witliin a shell, into which the return-water is delivered, and from which it 
ia discharged by a siphon-pipe which passes nearly to tlie bottom of said 
bucket, substantially as described. (2) A steam-trap provided with a rising 
and a falling bucket, contained within a shell, into which the water is deliv- 
ered, and from which it is discharged by a siphon-pipe passing nearly to the 
bottom of the apparatus, the said bucket being attactied to an apparatus oper- 
ating the steam-valve, which apparatus does not open or close the steam-valve 
at the commencement of the l'ail or rise of the bucket, but allows an interval 
of time to elapse between the movement of the bucket and its action on the 
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steam-valve, whereby the bucket is entirely flUed and diseharged, substan- 
tially as deseribed. (3) An improved steam-trap, provided with a rising and 
falling bucket, through the top of which the water is delivered aad dis- 
eharged by means of a delivery and discharge-pipe, each provided with a 
check-valvesubstantially as deseribed. (4) An Improved steam-trap provided 
with a rising and falling floating bucket, into which the water is delivered, 
and through which it is diseharged by means of a siphon-pipe reaching nearly 
to its bottom, and provided with an air-cock, by means of which the accumu- 
lated air may be diseharged from the apparatus, substantially as deseribed. 
(5) The inlet and outlet passages, 6 6, provided with check-valves, and eom- 
bined with a water-receiver, containing a vertically movable bucket, T* into 
which the water enters and from which it is diseharged, substantially as and 
for the purposes deseribed. " 

They ail relate to an open-top float coutained within a shell eon- 
structed with a siphon-pipe, so that the water is diseharged from the 
top, instead of the bottom of the float. The water from the coils is 
by means of a pipe forced directly into the float which, when a suf- 
ficient quantity has been introduced, is thus caused to sink. In the 
defendant's trap the water is showered down from the perforated di- 
aphragm to the bottom of the containing shell. As the water flows 
into the trap it causes the float, which is empty, to rise until it comes 
in contact with a plate at the top of the trap where it remains until 
the circumjacent water flows over its edge, and when the trap and 
float are filled the latter sinks to the bottom of the former. It is iu- 
sisted that this différence is immaterial, though the complainant's 
expert admits that "perhaps it is an improvement to deliver the water 
outside of the bucket." It certainly is an improvement and one to 
which the défendant would be entitled, provided he first made the dis- 
covery, Step by step has the advance in steam-traps been made, 
each inventer adding something, until, at the présent time perfection 
has been nearly reached. The progress made by Blessing, as shown 
in this patent, since the several devices which preceded it, is surely 
no more bénéficiai and important than that made since the patent, 
as illustrated by the defendant's trap and the third Blessing trap. 

The claims of the third Blessing patent are as foUows : 

"(1) An automatic steam-trap for the purpose of returning water to the 
boiler, having an open-top float, into which water enters and whence it is de- 
livered to the boiler, thereby eausing said open-top float to rise and fall, when 
the said open-top float is connected to an equalizing steam-valve by a Con- 
necting apparatus which does not connect a steam-spaee aijd the atmosphère, 
nor two steam-spaces of différent pressures, and when the opening and clos- 
ing of the steam-valves is not effeeted gradually, but suddenly and surely, by 
reason of the faet that there is a certain amount of lost motion between the 
movement of the open-top float and its action on the valve. (2 ) An automatic 
steam-trap consisting of a containing vessel and a rising and falling open-top 
float, when the water which enters said trap flrst fills the space between the 
open-top float and the containing vessel, and when the equalizing steam-valve 
is not immediately actuated by the movement by the open-top float, but the 
open-top float is connected to said steam-valve by means of apparatus allow- 
ing a certain amount of lost motion, substantially as deseribed. (3) An au- 
tomatic steam-trap which consists of an inclosing-vessel, A, and a rising and 
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falling open-top float, J3, when the inclosing-vessel is provided wlih a tank 
éommunicating with its upper portion, substantially as described. (4) An 
automatic steam-trap having a vessel, A, provided with a tank, T, Connect- 
ing with its upper portion, which tank cominunieateswith the vessel by 
means of two or more small openings, thereby delaying the eseape of the 
water in the tank into the inclosed-vessel, substantially as described. (5) An 
automatic steam-trap for returning water to the boiler provided with a rising 
and a falling vessel and with apparatus as substantially described, indépend- 
ant of the mère inflow of water from the supply, whereby the water-level be- 
tween the rising and falling vessel and the containing-casing is maintained, 
and raised after the vessel begins to ascend. (6) ïhe combination of the 
vessel, A, open-top float, B, and rod, ^5, provided with collars, g and/, oper- 
ating the steam-valve, t, when the collars little, g and/, are separated for 
the purpose of allowing a certain amount of lost motion before opening or 
closing the valve, substantially as described. (7) In an automatic steam- 
trap for returning water to the boiler the combination of the shell. A, with 
a siphon, C and G, provided with the air-cock, x, for the purpose of flUing 
said siphon, substantially as described. (8) An automatic steam-trap pro- 
vided with the tank, T, Connecting with the upper partof said trap by means 
of appartures, m, n, and operating the steam-valve by means of apparatus 
substantially as described, whereby a certain amount of lost motion is aUowed 
between the rising and falling open-float and the equalizing steam-valve, sub- 
stantially as described." 

It will be observed that the trap hère described is almost the exact 
counterpart of the defendant's. In principle and opération the two 
are substantially alike, and we hâve no hesitancy in saying that the 
défendant infringes. The main eontroversy, therefore, bas référence 
to the alleged anticipation by the défendant who asserts that he is 
the prior inventor. TJpon this issue the burden is upon him, and he 
has failed to prove to our satisfaction the allégations of the answer 
in this behalf. The évidence relied on to establish prior use is vague, 
shadowy, and uncertain. No part of the trap which, as is aileged, 
anticipated complainant's invention is produced, and there is noth- 
ing definite as to the mannerof its construction. Opposed to the de- 
fendant's testimony is the positive statement of Blessing that he eon- 
ceived his invention in the spring of 1874, though it was not perfeeted 
till the spring of 1875. In corroboration of this statement the pat- 
terns are produced and the pattern maker identified them as having 
been made by him in the months of February, March, and April, 
1874. Our conviction is that the défendant has not sucoeeded in 
proving a défense. 

There should, "therefore, be a deeree for the complainant upon the 
third Blessing patent, but as the complainant has been defeated upon 
three of the four patents in sait, the deeree will not allow costs. 



PATTBRSON V. DCFF. 641 

Patterson and another v. Dtjff. 

{dreud Court, W. D. Pennaylmnia. May 24, 1884.) 

1. Patsutb fob IirvEMTioNS— Phesumption op Patentabilitt— Ratchbts foe 

CODFUNO BaBSBB. 

The presumption of patentability, authorized by the grant of a patent, is not 
repelled where it is proved that no such device as a ratchet for coupling bargea 
was in existence or use before the issue of the patent. 
Â, CoNPiacTiNG Evidence — Burden of Pboop on Dépendant — Doubt Rb- 

BOLVED IN FaVOB OP CoMPLAINANT. 

Where évidence of a fact is couflicting, but the burden of proof is on a de- 
fendant, a doubt will be resolved in favor of a complainant. 

In Equity. 

J. J. Johnston, W. P. Potter, and D. F, Patterson, for coinplainants. 

E. A. Balf, for respondent. 

Before Bradley and McKenn.'in, JJ. 

Per Curiam. This is a suit upon a patent granted to the com- 
plainants February 7, 1871, No. 111,564, for an improvement in 
ratchet couplings for barges. Two grounds of défense are set up: 
(1) That the device or combination claimed in the patent does not in- 
volve invention, and is therefore not patentable. In view of the fact 
that no such device was in existence or use before, although there 
was a wide necessity for its employaient and of its obvious utility, -we 
are of opinion that the presumption of patentability authorized by 
the grant of the patent is not repelled, and that the objection is not 
well founded, (2) It is alleged that Thomas DufEy lirst conceived 
the idea of the invention, and that he deseribed it to one of the com- 
plainants, and that thus they derived the idea from him. The burden 
of proving this allégation ia upon the défendant, and hence it must 
be borne by the exhibition of preponderating and satisfactory évi- 
dence. The proofs are conflicting; and while we are of opinion that 
the Bcales incline in favor of the complainants, it can, at least, be 
Baid with confidence that the défense is not clearly sustained. That 
is enough to résolve the case in favor of the complainants. 

If the validity of the patent is sustained, it is admitted that the 
défendant is an infringer. Hence the complainants are entitled to 
the relief prayed for. 
v.20,no.9— 41 
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The g. Aooamk.- 

[Oireuit Court, Si". D. Florida. April, 1884.) 

Adhibamt Jueisdiotion. 

Where a damage done is done whol]y on land, the faot that the cause of the 
damage originaied on water, subject to the admiralty jurisdiction, does net 
make the case one for the admiralty. The Plymouth, 3 WalL 20. 

Admiralty Appeal. 

S. B. Mallory, E. A. Ferry, I. E. Yonge, and John V. Avery, for 
libelant. 

I. P. Jones, Wm. Fisher, and R. L. CampbeU, for claimants. 
Pardeb, J. The original libel, among other things, charges : 

"That on the ninth day of September, inst., while the said barkentine 
was lying al libelant's said wharf without libelant's permission, and against 
his express direction, there came a violent storm of rain and wind, and said 
barkentine, by the négligence, want of proper care and diligence, on the part of 
the said barkentine and those in charge of her, ran into said wharf of libelant, 
completely breàking down a large portion of it, and greatlyinjuring and dam- 
aging the same, rendering necessary, by sueh négligence and want of care 
on the part of the said barkentine and those having her in charge, great re- 
pairs to be made on said wharf, at great cost and expense, by libelant, besides 
being deprived of the use and profit of said wharf for the period of three 
rrionths, ail of which is greatly to the injury and damage of libelant." 

Thereafter an amended libel was fiied, charging as foUows : 

"That on the ninth day of September the said barkentine C. Aceame was 
Mng at said wharf, under a aontract with libelant for the disoharge of bal- 
last at said wharf; that when said barkentine, by the master thereof, applied 
for a berth at said wharf, hè was informed that the wharf at that time was 
undergoing repairs, and that portions of said structure were not in a safe 
and proper condition, but that said barkentine could be aecommodated with 
a suitable and safe berth at a certain point, which was pointed out and as- 
signed to said barkentine, and accepted by the master thereof, where she was 
accordiiigly placed and moored for thé purposes of said contract, under which, 
and the rules and eustoms of wharves at this port, she was entitled to remain 
until she had taken in suffieient cargo for stiffening, without extra wharf- 
age, but if she remained, occupying the wharf after such stiffening had been 
taken in, she was required to pay one cent per ton for each and every day 
80 consumed ; that afterwards, notwithstanding the information first given 
tOuching the unsafe condition of said portion of the wharf, and in disregard 
of fréquent subséquent wamings given by libelant, the master, after said 
barkentine had taken in sufflcient stiffening cargo, raoved her from the berth 
so assigned to the point where she lay moored on the ninth day of September, 
1882, which was a portion of the wharf which had, as above stated, been 
pointed out to the master as unsafe; that on the said ninth day of Septem- 
ber, 1882, while said barkentine was lying at that portion of the said wharf 
to which she had been removed by the master, as set forth in the second arti- 
cle, there came on a violent storm of rain and wind, and, said barkentine be- 
ing moored to said wharf, by the négligence, want of proper care and dili- 
gence, on the part of said barkentine, and the master thereof, and in violation 
of his duty under the said contract last above set forth, pulled and completely 
broke down a large portion of libelant's said wharf, and thereby greatly in- 

IHeported by Joseph P. Hornor, Esq., of the New Orleaas Dar. 
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jured and damaged the same, rendering it necessary, by said acts, négligence, 
want of proper care and skill, and by such violation o£ said contraet on the 
part of said barkentine, the master, and those in charge of her, to make great 
repairs upon said wharf, at great cost and expense to the libelant." 

It seems to be conceded that the claim for damages ex delieto, by 
reason of the matters alleged, ia without the jurisdiction of the admi- 
ralty court, by reason of the locality of the thing injured. At ail 
events, the authorities are that way. The Plymouth, 3 Wall. âO; Thu 
Maud Webster, 8 Ben. 547; The Neïl Cochran, 1 Brown, 162; The 
Ottawa, Id. 356. It must hâve been with this yî'éw of the law that 
the amended libel was filed, and the attempt mâ(fé to claim that the 
damages arose ex contractu. But, taking the amended libel as a 
whole, I am unable to see that any better or différent case is made 
therein than in the original libel. While in the amendment, in di- 
rect contradiction of the original and sworn libel, it is firat stated 
that the barkentine was lying at the wharf under a contraet with 
libelant for the discharge of ballast, in the same article it is alleged 
"that afterwards, notwithstanding the information firat given touch- 
ing the unsafe condition of said portion of the wharf, and in disregard 
of fréquent subséquent warnings, the master removed the ship to the 
unsafe portion of the wharf." And in the next article it is alleged 
that while lying at that portion of the wharf to which ahe had been 
removed, as set forth, (i. e., without authority and against warnings,) 
there came on a violent storm, and by the négligence, want of proper 
care and diligence, on the part of said barkentine and her master, the 
damage complained of was committed, etc. From such a state of 
facta I cannot aee how it can be claimed that the alleged damages are 
the resuit of any breach of contraet. If it is conceded that a ship 
using a wharf, and while lying at the aame impliedly contracta to 
take good care of it and not damage it, as a tenant of a bouse may 
be said to contraet, the case is not helped by such concession, for by 
the very terms of the libel the barkentine, in this case, without author- 
ity and against warnings, moved to an unsafe and forbidden portion of 
the wharf, and hence the damage by reason of the storm, etc., followed, 

Taking the most favorable view of this case possible under the 
pleadings, I am unable to distinguish it from the case of The Ply- 
mouth, supra. In that case a vessel anchored at a wharf, and, owing 
to the négligence of those in charge, the vessel took fire, and the 
fiâmes, spreading to the wharf, burned it. Hère the ship tiea up at 
a wharf without authority, and, owing to the négligence, want of 
proper care and diligence, of those in charge, batters the wharf down. 
There was as much of an implied contraet in the one case as the 
other. If any différence can be made, the présent case showa the 
plainer case of trespass and tort. 

The judgment of the district court, dismissing the libel and amended 
libel, was clearly right, and the same judgment will be entered in thia 
court. 
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CoBURN V. Factors & Traders Ins. Co. and others.' 

(Oireuit Court, E. D. Louiaiana. April, 1884.) 

1. ADinBAMTT— Stalb Claim. 

The libelant sued for his share of salvage mnney that had lieen received by 
respoadents more thaa nine years previously, during which tinie libelant had 
made no claim, nor pretended any, and in the mean time the rights and posi- 
tion of the respondents had materially changed, and they had been condemned 
to pay and had paid to others more than the salvage money that they had re- 
ceived. Hdd, tha&the claim of the libelant was stale, and could uot, there- 
fore, be enforced iflradmiralty. 

2. BaME — C/HANGB OFÛmCUMSTANOES. 

In other cases where this court hag allowed similar claims, notwithstanding 
the lapse of time, it was a potent factor that the delay had net beau injurions 
to the respondent; the circumstances had not changed, — the partj défendant 
still held the money. 
8. Bamk — Lapsb of Timb. 

Whether a claim will be held stale in admiralty does not dépend so much 
upon lapse of time as upon change of circumstanoes afl'ecting the rights and 
conditions of parties. 

Admiralty Appeal. 

From 1871 to 1876 the libelant was master of the tug Tyler, owned 
by the Harbor Protection Company, a body claiming to be ineorpo- 
rated by. a number of the insurance companies of New Orléans, the 
act being signed by their respective présidents, and the stock owned 
by the varions companies. The tug was employed as a fire-boat in 
the harbor of New Orléans, extinguishing fires on ships, etc., throw- 
ing water over the levées for the use of the fire-engines, and did some 
towing also. During this period she had earned salvage by putting 
eut tires on ships, steam-boats, etc., in the harbor, amounting to 
$74,723.48. In 1873 there was a division of a portion of the salvage 
earned to that date, but none afterwards. In 1875, 1876, 1877, and 
1878, ail the crew except libelant brought libels against the Harbor 
Protection Company, and the various insurance companies, alleging 
that the Harbor Protection Company was not a corporation, and that 
the companies were bound to them for their share of the salvage. 
After protraeted and bitter litigation the district and circuit courts 
held that it was not a corporation, and that the companies were 
bound. The libelant, Colburn, was a witness in nearly ail the cases 
for the company, and did his utmost to defeat the crew in their 
claims. Subsequently, in 1876, another company was formed, called 
the New Harbor Protection Company, and a new boat was built and 
employed as the tug Tyler. The libelant, in a case of salvage earned 
by the new boat, released to the new company ail his right, title, and 
claim to any salvage which had been earned by the tug Tyler. He 
filed his libel for his share of the salvage as master, March 6, 1883, 
claiming $1,238.62 from the Factors' & Traders' Insurance Company, 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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and $771.60 from the Home Insurance Company. The défenses set 
up by both companies are (1) that the libelant contemplated this serv- 
ice when he was hired as master, and that, not being a seaman, within 
the meaning of sections 4535, 4536, Rev. St., and having released 
his claim, if any he had, he had no standing in court ; (2) stale 
claim, without any excuse shown for delay. And the Home set up 
the further défense that the corporation of the Harbor Protection 
Company was ultra vires; that it ^^the Home) was a new corporation ; 
that the old company, the Home Mutual, could not be bound beyond 
the portion of the salvage it had reeeived; that the new company had 
paid to the crew more than the old Home Insurance Company had 
ever reeeived. 

Richard De Gray, for libelant. 

Charles B. Singleton, Richard H. Browne, B. F. Choite, F. T. 
Nickols, and Chas. Carroll, for respondents. 

Pardeb, J. After mr.ch délibération in this case I hâve concluded 
that it makes very little, if any, différence whether the respondent 
companies were stockholders, incorporators, or copartners in the Har- 
bor Protection Company. In either case they were beyond their 
rights and powers under the scope and effect of their charters as In- 
surance companies, and what they hâve done has been ultra vires. 
But the view I take of the case renders it unnecessary to détermine 
the responsibilities devolving on them by reason of their connection 
with the Harbor Protection Company, but for the case concède them 
to be as claimed by libelant. Nor is it neeessary to consider as to 
the légal force and effect of the employment of libelant by the Harbor 
Protection Company, and the several agreements by and between 
libelant and the same company. Neither the Harbor Protection Com- 
pany nor the respondents owe the libelant by reason of any salvage 
services rendered to or for them. The case is that the Protection 
Company, in the first instance, and the respondent in the second, had 
reeeived moneys for salvage services, whieh, in law and in fact, be- 
longed to the officers and crew of the tug-boat on whioh libelant was 
employed, and a share of which money belonged to him. It may be 
assumed, and perhaps correctly assumed, that libelant, as master of 
the tug-boat earning the salvage collected by the Harbor Protection 
Company owners, was entitled to his share of the same, as claimed in 
the libel, and that he never has legally waived or abandoned his right 
to sue for and collect the same. As the respondents did not owe 
libelant this money, they eannot be held liable for it beyond the re- 
sponsibility devolving on them as copartners or stockholders in the 
Harbor Protection Company, and that which they incurred when they 
i-eceived the money, or part of it, from the Harbor Protection Com- 
pany. In short, the demand libelant has in this is one for money had 
and reeeived, either by the Protection Company, for which respond- 
ents may be said to be liable, or by the respondents themselves. 
The case shows that the Harbor Protection Company, owners of the 



646 FEDERAL KEPOBTEB. 

salvîng tugs, from December, 1871, to March, 1876, received large 
amounts, say $74,723.48, of salvage, a portion of which belonged to 
the libelant as master; that whatever was done with the said salvage 
monej by the Protection Company, only the sum of |2,144 thereof 
was turned over to the Home Insurance Company, and only the sum 
of 13,863,20 thereof was turned over to the Factors' & Traders' In- 
surance Company. The case further shows that thèse sums were 
turned over in December, 1873, since which time libelant's claims 
hâve been exigible; and that while libelant has stood by, pretending 
no claim, rather renouncing any elaim, other persons having claims 
against thèse funds on the same account of salvage, hâve, by suits 
instituted in the admiralty court from time to time, reeovered from 
respondents as salvage moneys more than the original amounts re- 
ceived by respondents, to-wit, from Home Insurance Company the 
sum of $2,253.42, and from Factors' & Traders' Insurance Company 
the sum of |3,939.50. 

And this brings me to what I consider as eertainly a meritorious 
défense to the libelant's demand, i. e., staleness of demand. The sum 
claimed by libelant was earned nearly ail prior to December, 1873, 
only a small portion having been earned thereafter to March, 1876. 
In December, 1873, the respondents received the salvage money that 
furnishes ground for liability in this case. This suit was instituted 
March 6, 1883, so that for over nine years the libelant made no claim, 
nor pretended any. In fact, the évidence in the case shows that during 
nearly ail of the nine years, both by actions and words, libelant repu- 
diated and renounced any and ail claims. His justification for his 
silence and for his conduct is that if he had spoken he would hâve 
lost his employment. As against his employers this is a verystrong 
excuse; and I believe that heretofore in this court it has been held 
suflScient, but only in cases against employers, and where the substan- 
tial rights of the parties had undergone no change. Sonderberg Tow- 
boat Co. by Justice Beadley, 3 Woods, 146 ; Averill v. Yorke, by Judge 
Pakdee, (not reported;) Cohen, Adm. 164. Hère the case is entirely 
différent. Even conceding that the respondents stood to the libelant 
in the relation of employers, and still the rights and position of re- 
spondents has been materially changed, while the libelant has stood 
idly by, making no claim. 

In the Sonderberg Case, supra, Justice Bradlby said: 

" I do not see that an action in personam, such as this is, against those who 
hâve received and still hold moneys fairly belonging to the libelants, can be 
said to be a stale demand, in the admiralty sensé, by means of any lapse of 
time (two years) which has taken place in this case. " 

And in the case of Averill v. Yorke, supra, it was said : 
"And where the salvage money was withheld by the owners, and certain ol 
the salving crew remain ed in the employ of the ship-owners without making 
claim to their share of the salving money for fear of discharge and loss of em- 
ployment, such an appréhension was a sufBcient reason for not prosecuting 
their claira sooner; and where under such circumstances the claim is not pros- 
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ecuted for over a period of nine years, a plea of staleness of demand consti- 
tutes no défense." 

In tbese cases I think that this court has gone to the verge of reason 
and equity in relieving parties who hâve slept upon their rights, but 
in eaeh it will be observed that a potent factor was that the delay had 
not been injurious to the respondent. The circumstances had not 
changed. The party still held the money. Hère the case is very 
différent. The Harbor Protection Company deceased in 1876. Its 
assets were divided. Some of its partners or stockholders hâve be- 
come insolvent. One of the respondents hère is liable, if at ail, only 
as the purchaser and successor of one of the partners or stockholders. 
The respondents hâve paid ont on similar claims to libelants more 
than they received of salvage money. Whether a claim will be held 
stale in admiralty does not dépend so much upon lapse of time as 
upon change of circumstances afïecting the rights and conditions of 
parties. Three months' time may render a claim stale, as where a 
lienholder has stood by and permitted a ship to pass into the hands 
of innocent purchasers,-while perhaps three years would not be suffi- 
cient without change of ownership. Hère both lapse of time and 
change of condition are factors, and I think it would be inéquitable 
to hold the respondents liable, and this particulaily in view of the 
fact that libelant has not simply remained silent as to his demands, 
but bas openly, notoriously, and in writing renounced and denied his 
claims. 

The assignment of May 5, 1879, may or not be valid as a transfer 
of libelant's claim for salvage in favor of the New Harbor Protection 
Company, but in favor of thèse respondents it should certainly bave 
effect as an estoppel. And the same may be said as to the other acts 
and conduet of the libelant. 

A decree will be entered dismissing the libel, with costs of both this 
and the district court. 



The George L. Gaeliok. 

The White Fawn. 

(Biatrief Court, 8. D. New York. February 12, 1884. 

Collision— Answerinq Bignals. 

A steam-tug, at rest in the stream preparing to land her tow, and in a place 
in tlie strnaiTî where she leaves room for other vessels to pass, being required 
by ruie to answer signais from other vessela, is not required, in conséquence of 
answering with two whistles a signal of two whistles given to her by another 
tug, to suspend the business in which she is engagea, and pull away to the lef t. 
Buch responiie is only a signal of acquiescence with the other tug's signal, and 
an agreement that ihe will do nothing to embarrass the latter's passiag tb the 
left. 
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2. SfAME — ACTS IN iliXTIfEMIS. 

Where a steam-tug put herself in the way between lier tow and a schoonev 
which was about to strike the tow, so as to fend ofE the schooner from the lat- 
ter, and damage thereby resulted to the schooner, held justified as an aot in 
eastremi», to prevent a more injurious collision, for which the tug was not respon- 
sible. 

In Admiralty. 

Beebe é Wïlcox, for libelant. 

Owen & Gray, for the Garlick. 

Goodrich, Deady é Platt, for the White Fawn. 

Bbown, J. On the twelfth of May, 1881, the libelant's schooner 
Telegraph, in tow of the steam-tug White Fawn, upon a hawser of 
about 20 fathoms, came into collision near the middle of the East 
river, off about Fourteenth street, with the steam-tug George L. Gar- 
lick. The tide was flood, and the day clear. The White Fawn, with 
her tow, was proceeding nearly in the center of the river. The Gar- 
lick had previously been taking a bark of about 1,000 tons, not 
loaded, in tow, upon a hawser of about 50 fathoms, from Gowanus 
creek, bound for North Tenth street, Brooklyn. The Garlick, with 
her tow, had turned around, so as to be heading down river against 
the tide, and had slackened her hawser preparatory to taking it in, 
and going along-side the bark for the purpose of landing her, when a 
signal of two whistles was received from the White Fawn, then from 
an eighth to a quarter of a mile further down the river, to which the 
Garlick immediately replied with two whistles. The men who were 
ât the time engaged in taking in the slack hawser of the Garlick, con- 
tinued to do so until she was near the bows of the bark. At that 
time the White Fawn had crossed the bows of the Garlick to the 
westward, but the schooner in tow was not able to cross without a 
collision, and, in order to avoid a more injurious collision with the 
bark, the pilot of the Garlick started ahead to fend the schooner oS 
from the bark, and thereby struck the starboard bow of the schooner 
with the port bow of the tug a considérable blow, from which some 
damage arose, to recover which this libel was filed against both tugs. 

The évidence leaves no question in my mind that it was the duty 
of the White Fawn to keep out of the way of the Garlick and her 
tow. This duty rested upon her equally, whether the situation were 
regarded in référence to the heading of the two tugs, or in référence 
to their actual motion. In the former view it was the fifth situation, 
and the Garlick was on the starboard hand of the White Fawn. In 
reality, however, the Garlick, though headed down river, was taking 
in her hawser preparatory to going along-side of the bark in order to 
land her, and that was perceived and understood on the White Fawn; 
and while doing so, the Garlick, though headed down river, was drift- 
ing up river with the flood tide. Before turning around she had been 
going in the same direction as the White Fawn, and ahead of her. 
The White Fawn was the overtaking vessel, and might be so consid- 
ered, after the Garlick had headed round, as before stated. The Gar- 
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lick first began to head round towards the Brooklyn shore, but sbe 
afterwards changed, and swung round to the westward. There was 
plenty of room for the White Fawn to bave passed to the eastward 
of the Garlick, and notbing in the way of her doing so. Her pilot 
saw what the Garlick was doing, and understood it, and after the iat- 
ter had headed round, and when the White Fawn's first signal of two 
whistles was given, there was still plenty of time and space for the 
White Fawn to hâve avoided her. 

I do not discover in the évidence any légal fault on the part of the 
Garlick. At the time of the collision, and for some considérable time 
previous, sbe had been floating with the tide. After heading round 
against the tide she was taking in her hawser, preparing to go along- 
side the bark for the purpose of landing. This it was proper for her 
to do in the open river, where she occasioned no obstruction to other 
vessels; she was not navigating at the time, but drifting; and this 
was obvions to the pilot of the White Fawn. It is urged that her 
answer to the whistles given by the White Fawn obligated her to go 
to port under a starboard helm. I do not perceive the ground of any 
such obligation. She was required to answer the White Fawn's two 
whistles, and she did so. She was also bound "to keep her course,"' 
and her course was then simply drifting. AU that her answer meant 
was that she assented to the White Fawn's passing to the left, and 
that she would do nothing to embarrass the White Fawn or her tow 
in passing on that side. The évidence shows that she did not do 
anything to embarrass her. The answer did not require her to 
tighten her hawser and pull off to the eastward, instead of remaining 
still and drifting as she was doing. The responsibility of undertak- 
ing to pass to the left rested wholly upon the White Fawn; and ko 
long as the Garlick was not going ahead, and was in no way embar- 
rassing the movements of the White Fawn or her tow, the fault in 
not keeping out of the way rested upon the latter. 

The movement of the Garlick at the last moment, to prevent a 
more injurious collision between the schooner and the bark, was an 
act in extremis, rendered necessary by the previous fault of the White 
Fawn. I am satisfied that it did not increase the inévitable damage 
of the impending collision, and it is therefore no fault and no ground 
of damage against the Garlick. 

The libel should therefore be dismissed as against the Garlick, 
with costs, and a decree entered against the White Fawn, with costs, 
with a référence to oompute the amount of the damage. 



650 PEDEKAIi BEPORTEB, 

The Wm. H. Patne. 

The Vanderbilt. 

{DîsMet Court, S. V. JVew York. June 11, 1884.) 

1. CoLUfflON— Tuo AND Tow— East Biveb. 

A steam-tug has a right to remain stationary in the East river, or nearly so, 
while making up a tow in the usual place, leaving room for vessels to pass on 
either slde. 

2. Bame— Answkking Signals. 

An assenting response of two whistles to a previous signal of two whistles 
from anotUer tug imposes on the former no duty to move away to the left, and 
she is net liable for a collision, unleas fault in her management be proved. 

3. Bamb — Ckossing Bows. 

Where the steam-tug V. was making up a tow of canal-boats opposite piers 
4 to 8, Kast river, about one quarter of the distance aoross from the New York 
shore, heading against a strong flood-tide and remained nearly stationary by 
fréquent turns of her engine, and the steam-tug W. H. P., with four canal-boats 
in tow, two lashed upon" each side of her, came round the Battery from the 
North river, about 400 feet from the shoré, and the tugs, whon first seen by 
each other, exhibited eaoh to the other her red light a little on the port bow, 
and the W. H. P., instead of keeping to the right, with the set of the tide, and 
towards the middle of the river, where she was required by statute to go, gave 
a signal of tw^o whistles to the V., to which the V. replied with two, and the 
"W. H. P. thereupon crossed the bows of the V. to go between her and the New 
York shore, and in so doing the port quarter of her starboard tow struck the 
bows of the V., the latter having backed in the mean time as far as safe to- 
wards her own tow, held, the collision was solely the fault of the W. H. P., in 
going to the left rather thaa to the right, caused l>y miscaleulation of either 
the distance of the V. or of the sweep of the flood-tide. 

In Admiralty. 

Edwin G. Davis, for libelant. 

Lndlow Ogden, for Orient Mut. Ins. Co. 

Jas. K. Hill, Wing é Shoudy, for the Wm. H. Payne. 

Owen é Gray, for the Vanderbilt. 

Beown, J. The libel in this case was filed by the owner of the 
canal-boat Willis, in tow of the steam-tug Wm. H. Payne, to recover 
damages sustained by a collision with the steam-boat Vanderbilt, in 
the East river, on the evening of September 20, 1880. The Willis, 
with her cargo of 235 tons of coal, sank almost immediately after the 
collision, and the owners and insurers of the cargo hâve intervened for 
their interests. 

The Vanderbilt, a powerful steamer about 300 feet long, was en- 
gaged in making up a tow of canal-boats in the East river, abreast of 
piers 4r to 8. Her witnesses describe her as lying about midway in 
the river ; but I am satisfîed from the évidence that she was not more 
than a quarter of the distance àcross from the New York shore. At 
the time of the collision there were about four or five tiers of canal- 
boats, four in each tier, already attached, and others still remained 
to be added. The tide was about half flood, and strong, running from 
two to three miles an hour. The Vanderbilt had a hawser about 100 
feet long between her stem and the bead tier of the tow. She had 
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been thus engaged from an hour to an hour and a half prior to the 
collision, and maintained her position, heading against the tide, with- 
out substantial change, by the fréquent movement of her angines a few 
turns forward, f oUowed by short stops. 

The Payne left pier 4, North river, bound up the East river, with 
four canal-boats in tow, two lashed upon each side. The Willis 
was the outer boat on the starboard side. She proeeeded around the 
Battery, within about 400 feet of the New York shore, and about the 
same distance from the barge-office beyond, when she perceived the 
Vanderbilt, which was, as I find, oS about pier 4, and gave her a 
signal of two whistles, indicating that she would go between her and 
the New York shore. This signal was not answered by the Vander- 
bilt, being either not perceived, or misunderstood ; for at the same time 
one of the Hamilton ferry-boats was approaehing towards her slip on 
the New York shore, between the Vanderbilt and the Payne; and al- 
most immediately after the Payne's signal the ferry-boat gave one 
whistle, indicating that she would go ahead of the Payne. The latter 
replied with one whistle, and immediately slowed her engines for three 
or four minutes, and allowed the ferry-boat to pass ahead mto her 
slip. Immediately afterwarda the Payne repeated her signal of two 
whistles to the Vanderbilt, whose two colored lights were then visable 
still a little on the Payne's port bow, and that signal was immediately 
answered by two from the latter. The Payne put her wheel hard 
a-starboard, to go between the Vanderbilt and the New York shore, but 
did not quite clear the Vanderbilt, The port quarter of the Willis, 
a few feet from her stern, struck a glancing blow against the Van- 
derbilt's bows, causing the former injuries, from which she sank a 
few minutes afterwards. 

The libelant's witnesses contend that the Vanderbilt was moving 
forward at the time of the collision, and was in fault for not going to 
port, according to the mutual signais of two whistles. The weight of 
évidence, however, satisfies me that the Vanderbilt had not com- 
menced her trip at the time of the collision. She had made no for- 
ward movements, except the occasional turns of her wheel necessary 
to maintain her position against the tide ; and after the signal of two 
whistles she backed and came as near to the head of her own tow as 
was safe. The men on board the latter shouted that she would be 
into them ; she then started up her engines sufBcient to prevent a 
collision with her own tow, and the collision with the Willis hap- 
pened at about the same moment, while the Vanderbilt was still close 
to her own tow. Upon thèse faots I cannot doubt that the prime 
cause of the collision was the Payne's undertaking to cross the bows 
of the Vanderbilt, and to go to the left, between her and the New York 
shore, instead of keeping to the right, towards the middle of the river, 
where there were no obstructions, but plenty of room, and where the 
state statute required her to go. As the Payne passed the barge-office 
only the red-colored light of the Vanderbilt was visible a little on her 
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port bow, and only the Payne's red light was at the same time visible 
to the pilot of the Vanderbilt a little on bis port bow. The situation, 
therefore, plainly required the Payne to go to the right. Some wit- 
nesses from the latter testify that the Vandebilt was headed towards 
the ferry slip. If this were so it would render going to the left still 
more imprudent. The witnesses from the Vanderbilt say she was 
headed towards Castle William. It is probable, however, that she 
was headed nearly against the tide, which would make her pointing 
somewhat to the westward of Castle William. The flood-tide from 
the barge ofSce to pier 2 sets strongly towards the Wall-street ferry, 
on the Brooklyn shore, and in my judgment the collision was caused 
through the miscalculation of the pilot of the Payne, either as to the 
distance of the Vanderbilt, or the efteot of the flood-tide in sweeping 
the Payne towards the Brooklyn shore, when he undertook to pass 
the Vanderbilt to the left. That he miscalculated somewhat the dis- 
tance of the Vanderbilt seems probable from his testimony that when 
first seen he judged her off pier 8, whereas she was not far from pier 4. 
The local inspectors'rules required the Payne to pass to the right, 
but permitted, for good reason, going to the left on proper signais. 
There was not in this case any good reason, so far as the évidence 
shows, for the Payne's going to the left. As I hâve said, each, when 
first seen, exhibited to the other her red-colored light only, and on 
the port bow of each. Three-fourths of the East river was available 
to the Payne on the right. The tide set to the right, and every con- 
sidération of prudence, as well as the statute, required her to pass 
that way. Her course to the left must, therefore, be held to hâve 
been at her own risk, unless it be shown that the collision arose 
through some fault of the Vanderbilt. 

Careful examination of the évidence fails to satisfy me that any 
fault is shown in the management of the Vanderbilt. She was en- 
gaged in the legitimate business of making up her tow, in a place in 
the river where it was usual to make up such tows, and abreast of 
the dooks specially devoted by statute to the use of canal-boats. She 
was sufiSciently far from the New York shore to enable boats to pass 
inside of her that had any legitimate business there, or that needed 
to land at those docks. She was not in the middle of the river, 
where other steam-boats were, by statute, required to go, and hence 
ofïered no obstructions to their passage there. She was, therefore, in 
the most proper place for her work of making up her tow; and she 
was as nearly stationary by land as was practicable in heading a 
strong flood-tide. During ail the time she was there her engine was 
worked by the engineer by hand. Her response of two whistles to 
the Payne's signal of two was a proper response; because there was 
no obstruction to the Payne's passing to the left, if she had any 
business which called her inside. The rules required the Vander- 
bilt to respond to the Payne's signal; and the response given meant 
only that she acquiesced in the Payne's proposed course, and would 
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iào nothing to embarrass her. The GarlicJc, ante, 647. It did not 
mean that the Vanderbilt would leave her business and pull away 
to tbe left, in order to avoid the Payne. In acquiescing in the 
Payne's signal, the pilot of tbe Vanderbilt had the right to assume 
that the Payne had suffioient power and speed to pass to the left as 
proposed, if the former did nothing to embarrass her. Afterwards, 
when he saw the Payne's green light approaching rapidly with the 
sweep of the tide, he backed the Vanderbilt as far as possible ; and the 
weight of évidence shows that the turn of the angines forward, made 
just before the collision, was only what was necessary to prevent a 
collision with the Vanderbilt's own tow. In that position, and under 
those circumstances, no mère change of the helm of the Vanderbilt, 
at the last moment, could bave been of any avail in avoiding the col- 
lision. There was suffi cient room to pass on the New York side, as is 
shown clearly by the fact that the Payne did afterwards pass inside, 
about 75 feet from the tow; so that the Vanderbilt was not called on 
either to give dissenting signais or any signais of danger. It must 
be inferred from the évidence that the pilot of the Payne either knew 
that the Vanderbilt was not under way, but only engaged in making 
up a tow, or else that she was very probably doing so; because the 
pilot of the Payne was familiar with the business of the Vanderbilt, 
and the making up of tows in that région, and, as he testifies, he no- 
ticed canal-boats moving about there. 

I am obliged to hold, therefore, that the course of the Payne in 
going to the left was wholly at her own risk; that there was no fault 
in the Vanderbilt; and consequently that the libel against the latter 
must be dismissed, with costs, and a decree, with eosts, direoted 
against the Payne. A référence may be taken to compute the amount. 



The Yeageb. 

{Oircuit Court, D. Louisiana. April Term, 1880.) 

Collision— Damages — Satisfaction of Loss bt Insubers. 

Damages caused by a collision inay be recovered by the owners of the in- 
jured vessel in a proceeding against the vessel in fault, notwithstanding the 
fact that they hâve received satisfaction from the insurers for tlxe damages 
sustained. 

Appeal in Admiralty. 

J. H. Kennard, W. W. Howe, and i5. S. Prentiss, for libelant. 

C. B. Singleton and R. H. Browne, for claimant. 

Woods, J. It is established by the decided weight of testimony 
that the damage sustained by the Charles Morgan was at least as 
great as the sum allowed by the district court. The question pf 
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damage was tNvioe referred to a comtnissioner in tlie district court, 
and his report, on which the deoree of the district court was 
foundsd, appears to hâve been amply sustained by the évidence. 
The new évidence introduced in this court on the question of dam- 
ages does not meet the évidence on which the commissioner based 
his report. I am of opinion that the darûages sustained by the col- 
lision were correctly found by the district court. The défense that 
the insurance companies hâve paid Stein, the libelant, for the dam- 
ages sustained by his steam-boat will not hold. 

It was decided by the suprême court of ther United States, in a 
case where a schooner was lost by a collision with a propeller, the 
latter being in fault, that the fact that the libelants had received 
satisfaction from the insurers for the schooner destroyed, furnished 
no ground of défense. The Monticello v. Mollison, 17 How. 152. 
See, also, Althof v. Wolf, 2 Hilt. 344, and cases there cited. 

There must be a decree for libelant for the damages sustained by 
the colision, which are found to be $2,087.27. To this must be 
added interest from the date of the decree in the district court, to- 
wit, March 20, 1879, and costs. 



The Eichaed Vaux, etc. 
{Distriei Court, S. D. New York. June 9, 1884.) 

.SKAJEBN'bWAGBS— SHIPPING ARTICIiES— iNTEELINEATIONSr-REV. St. } 4575. 

Upon a dispute concerning the rate of a seaman's wages, where the shipping 
articles show altérations, a lesser rate being written over a larger, and the sea- 
man testifies to the larger sum as the rate agreed on, and the évidence being 
evenly balanced,and the altération not otherwise satisfactorily explained, AcM, 
tho ainount as first -written should be allowed, in acoordance with section 4fi75, 
as a salutary ruie of praotice, although that section is no longer in force as an 
express statute applicable to vessels engagea in the coasting trade 

In Admiralty. 

Hyland é Zàbrislde, for libelant. 

Alexander é Ash, for claimant. 

Bbown, J. The libelant daims wàges at the rate of $22 per month ; 
the clainaant allèges that he shipped at the rate of $15 a month. 
The crew consisted of the master, cook, and three seamen. The 
shipping articles show the libelant's signature, by his mark, and in 
the column containing the rate of wages the figures $1.5 are written 
oveï the. figures .$22, the latter being still very pïainly distinguishable. 
Section 4575 of the Revised Statutes, sub.. 4, provides that ail such 
interiineations shall be deemed fraudulent altérations unless satis- 
factorily explained, etc. This provision was not in force as an ex- 
press statute as respects the schooner in question, as she was in the 
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coastwise irade, and by the act of Junie 9, 1874, (18 St. at Large, p. 
6é, c. 260,) such vessels were excepted from the former provisions of 
that statute. I cannot doubt, however, that the principle of the stat- 
uts is a salutary one, and should be followed as a sound rule where 
the évidence is conflicting. The libelant swears positively that he 
read the figures 22 when he signed bis name to the artioles; while it 
is claimed for the défense that the figures 23 were inadvertently 
written, and immediately corrected before the libelant put his mark 
to the articles. The appearance of the paper itself does not acqord 
with the explanation given. It is évident the figures 22 were quite 
dry when the figures 15 were written over them. In the case of illit- 
erate seamen, who are sought to be held by the shipping articles, it 
is but just that, in case of doubt and of altérations, every intendment 
should be made against those who write out the articles. If a Une is 
fiUed out erroneously, a new line ought to be written which will be 
free from altération and ambiguity. 

In the utter contradiction which exists in this case, there is no im- 
portant circumstance to support either side. It is simply one wit- 
ness' testimony against the other. The object of requiring written 
articles was to avoid such disputes, and to protect the rights of sea- 
men. This, I think, can only be done in such cases by adhering to 
the articles as they originally stand, unless the change before signa- 
ture, and the seaman's knowledge of it, are conclusively proved. 
That bas not been done hère. 

Decree for the libelant for $13. lé, with costs. 



The Wandbbbr. 

{Circuit Court, D. Louiaiana. April Term, 1880.) 

Seambn'b Wa&es— Lien— Dischabge of PaKSEB. 

A purger who is employed, by a vessel making règular trips between two 
ports, for a year bas a lien for his wages for the entire year, and may enforce 
such lien against the vessel if discharged without cause before the end of the 
term for which he was employed. 

Appeal in Admiralty. 

Joseph P. Hornor and Francis W. Baker, for libelant. 

J. W. Gurley, Jr., for claimant. 

Woods, J. The case made by the libel is an action by a seaman 
to recover his wages. The libelant had made a contract of service 
for one year. He performed part of the contract, and was ready 
and willing to perform the residue, but was prevented by the master 
of the vessel, who discharged him without cause. He sues to re- 
cover the balance due on his salary for the year. If he performed 



656 FKDEBAL BEPOBTKB. 

hÎB duty wfaile in the service of the veasel, and was ready and will- 
ing to perform it for the residne of bis engagement, and was dis- 
charged without due cause, and was unjustifiably prevented from 
completing his contract, his rights are the same as if he h ad com- 
pleted it. He is entitled to his wages for the whole year, and was 
entitled to sue for them on his discharge. He bas been paid a part 
of his wages, and sues for the balance. 

In the case of a contract for an ordinary seaman's wages, the lien 
should not, perhaps, be extended beyond a single voyage, as that is 
the usual time for which his engagement is made. But the case of a 
purser stands somewhat on a différent footing. His connection with 
the vessel is generally more permanent than that of a common sea- 
man. He represents to some estent the owners, and his qualifica- 
tions are of such a charaeter that a compétent purser cannot usually 
be employed for a single trip. We, therefore, do not think an en- 
gagement of a purser for a year an unreasonable one, and such an 
engagement, we think, would be binding on the boat. 

The case of libelant, therefore, falls within the thirteenth admiralty 
rule, which déclares that "in ail suits for mariner's wages the libel- 
ant may proceed against the ship, freight, and master, or against 
the ship and freight, or against the owner or master alone in per- 
sonam." 

The cases cited by claimant are to the effect that a seaman dis- 
eharged in a foreign port may sue for his three months' extra wages 
in personam; that a personal action for wages lies, immediately on 
the discharge of a seaman, against the master and owner, without 
waiting 10 days after the right of action has accrued, as required in 
an action in rem; that a stevedore has no maritime lien for his wages, 
and that an action in rem does not lie for refusai on the part of the 
master to perform a contract of charter-party. Thèse cases do not 
meet the question. They may ail be good law, yet they do not show, 
or tend to show, that the libelant has not a maritime lien for the de- 
mand set ont in his libel. On the other hand, the case of The Hud- 
son, Ole. 396, cited by libelant, is an authority directly in support of 
his right to proceed in rem. 

We are of opinion, therefore, that the exception is not well taken, 
and must be overruled. 

Beadlet, Justice, concurred. 
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Deennen and others v. London Assurakce Cobp. 

{Gireuit Court, D. Minnesota. June 26, 1884.) 

Visa Insurance — Atoidancb op Polict— Introduction of New Partner into 

Ï'IRM AssaRBD. 

The sale or transmutation of the varions interests between partners thera- 
selves, and nobody ehe having the control, and leaving the possession where 
it was, does not invalidate the policy ; but the introduction of a new partner, 
with an investiture of aninterestin him whieh he did not hâve before, does in- 
validate the policy. 

On Motion to Find for Défendant. 

L. J. G. Drennen and Rea, Kitcliel & Shaw, for plaintiffg. 

Cameron, Losey é Bunn and C. K. Davis, for défendant. 

Miller, Justice. This case was argued upon certain questions of 
law. It seems that the plaintifs, who hâve brought tlie suit upon 
two policies of the London Assurance Corporation, were, at the time 
the policies were made, the owners of a stock of goods in Minneap- 
olis, which was the subject of the insurance. The loss by fire is ap- 
parently admitted as stated, and the only issue raised by the défense 
grows out of two conditions of the policies, which are supposed to 
relate to the same subject. One of thèse conditions is that "if the 
property insured be sold or transferred, or any change takes place in 
the title except by succession, by reason of the death of the assured, 
whether by légal or judicial process, or voluntary transfer or coii- 
veyance, this policy shall be void." The other provision is that "if 
the interest of the assured in the property be any other than entire, 
unconditional, and sole ownership in the property, for the use and 
benefit of the assured; or if the building insured stands upon leased 
ground, or the property has been sold and delivered, or otherwise 
disposed of, so that ail interest or liability on the part of the assured 
has ceased, this insurance upon ail such property shall immediately 
terminate." 

A point raised by the plaintifï in the construction of this policy is 
that the clause I hâve read last, in the fourth paragraph of this in- 
surance policy, is a limitation and a qualification of the one I hâve 
first read. The first one is, "and if the property be sold or trans- 
ferred, or any change takes place in the title or possession, then the 
policy is void." The last one is that "when the property has been 
sold and delivered, or otherwise disposed of, so that the liability of 
the assured has ceased, this insurance shall terminate." I do not 
think that they hâve anything to do with each other. They relate to 
distinct phases of what may be done by the owners of the property 
after the insurance policies are esecuted. The latter does but little 
more than explain and qualify the universal principle of law, that, 
when a man has insured property and ceases to be the owner, or hâve 
any interest in it, although it may be burned during the life of the 
v.20,no.lO— 42 
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policy, he oannot recover anything, for the very obvions reason that 
he haanothingto recover; he bas no interest in the property; he has 
sustained no loss, and therefore can recover nothing ; that has been 
decided over and over again. It is also one of the conditions of thèse 
policies, in order to prevent their assignment without the consent of 
the insurance company, that, when a man sells and parts with his 
title and ownership of the property, he ceases to be insured, and has 
nothing to insure, and if the property is burned, it is somebody else's 
property. This provision in question has relation to that, and is in- 
tended to qualify, and, to some extent, perhaps, to lirait, the common 
law, for if it ia sold and not delivered, he probably could recover. 

"When the property has been sold and delivered, or otherwise dis- 
posed of, 60 that ail interest or liability on the part of the assured 
has ceased, this insurance on such property shall immediately termi- 
nate." This is rather for the beneôt of the assured; a sale of part of 
the property does not forfeit his right to insurance on the balance. 
Possibly, a sale without a delivery, if delivery was essential, would 
not forfeit his insurance; but this relates simply to a sale of property 
in whole or in part, and is intended to qualify the rule of the law that 
would prevail without it, 

The other relates to a différent affair : "If the property be sold or 
transferred, or any change takes place in the title or possession." 
Many changes may take place in the title, and also in the posses- 
sion, without a sale or transfer of the property to another party; 
for instance, a sale by one partner to another has been held by the 
courts not to be such a sale or transfer as is included in this policy, 
and for the veryiobvious reason that the possession does not change; 
it remains where it was, — the title remains, perhaps, in the firm, 
although one member of the firm may bave gone out ; but the ques- 
tion we bave to solve is whether the introduction of a new partner 
into the partnership firm, whose goods are insured, is such a change 
as vests him with an interest which he did not hâve before, and 
vests another man with a right of control of the possession, and to 
hâve charge of the property, and will avoid this policy. Without 
going on to cite the authorities, we are both of the opinion that this 
is such a change as by that language was intended to avoid and for- 
feit the policy. 

The sale or transmutation of the various interests between the part- 
ners themselves, and nobody else having the control, and leaving the 
possession where it was, does not invalidate the policy; but the intro- 
duction of a new partner, with an investiture of an interest in him 
which he did not bave before, does avoid the policy. 

There are two things with regard to which the insurers are always 
cautions, tenacious, and anxious: one of them is the character of 
the men with whom they make the contract, and the other is the 
character of the man who has possession of the property, especially 
if it be movable property that is insured; and it is easy to see why 
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this is 80. They may very well know that the man or men with whom 
they deal when the contract is made, are cautious, prudent business 
men, honest, and for a long time successful in business; with those 
men they contract without hésitation. They hâve the right to know 
who those men are with whom they contract, and the character of the 
men with whom they contract with regard to the possession of the 
property. ïhey make a contract with A., because they know him, 
or because they hâve hâve heard of his character; because they un- 
derstand that he is honest and fair; and they deal with bim just as 
you would deal with one whom you know to be reliable; you will seek 
to deal with honest men only. Now, it is against ail the prinoiples 
of contraets to say that in dealing with one man or with two men, 
that those two can afterwards, acting without the consent of the other 
party, introduce another man into the contract, who bas ail the rights 
and ail the control which those two had beîore, because that man 
may be a scoundrel, may be known to be a scoundrel by the insur- 
anee company ; and if that rule prevails, the other parties bave a right 
to introduce the veriest scum of the earth, and men who hâve half a 
dozen times been engaged in the destruction of property to get the 
Insurance. So you may sell the goods insured, but you cannot sell 
the policy unless the company agrées to it. We are of the opinion 
that if Mr. Arndt was within the meaning of that policy, introdueed 
into that partnership, and became a member of it before the loss, 
and acquired an interest in the goods, that the policy was forfeited. 

The question whether he was so introdueed, as presented to the 
jury and the court at this time, rests almost entirely upon the con- 
struction of a written contract, which defines the relation of thèse 
parties. There is some verbal testimony on this subject introdueed 
by défendant before the policy itself was introdueed by the-plaintiffs. 
As regards that testimony, I am inclined to think that some of it would 
be pertinent, even after the introduction of the policy; and to that 
alone I will advert in what I hâve to say about the construction of 
this policy. I may as well state at the start, however, that the two 
opposing views which are taken of the contract are thèse: the one by 
the plaintiff is that it was simply an agreement, not for a partner- 
ship, but for the future organization of a joint-stock corporation, in 
which, when completed and organized, thèse goods shall constitute a 
part of the capital stock; but that, not having done so before the tire, 
no such change as the policy alludes to was made in the ownership 
of the property or its possession, but that the original partners were 
the sole owners at the time of the fire. This agreement, therefore, 
requires a somewhat critical examination. It says : 

"This agreement, made and entered into this twenty-fourth day of May, 
1883, by and between E. J. A. Drennen, F. W. Starr, and Edward Everett. 
who are members and constitute the firm of Drennen, Starr & Everett, ail of 
Minneapolis, parties of the flrst part, and D. M. Arndt, of Sandusky, Ohio, 
party of the second part, witnesseth: Said parties of the firsc part agrée to 
reçoive into their businiss said Arndt, on the following conditions: Said 
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Arndt is to pay into said flrm for its use, on or before Jnne 14, 1883, flve 
thousand dollars, and said Arndt is to pay into said flrm, for its use, on or 
before January 1, 1885, an additional suia of flve tliousand dollars," etc. 

— The contract being signed by E. J. A. Drennen, P. W. 8tarr, and 
D. M. Arndt. 

It is observed that Mr. Everett's name is not signed to this instru- 
ment; and if nothing more had beau said about it, I should bave said 
the instrument was void. But Mr. Drennen stated on the stand that 
Mr. Everett was away from home when the contract was signed, and 
that when he returned home he was informed of it and assented to 
it, Mr. Drennen and other witnesses testified that Mr. Arndt was 
in the office as book-keeper, and on this point there is no contradict- 
ory évidence. I say to the jury now, that I think they are authorized 
to assume that Mr. Everett was a party to this contract; so that ques- 
tion may be considered ont of the way. 

Considering this, then, to be the instrument of Drennen, Starr & 
Everett on the one hand, and of Mr. Arndt on the other, we are of 
the opinion that it takes Mr. Arndt into the partnership on the day he 
paid $5,000 and gave his note for the other $5,000. It provided for 
his having an interest in the whole firm, as I understand it, upon the 
payment of that money. The testimony is that his cash payment of 
$5,000 was made on the fourteenth of June, and he made the note for 
$5,000 a day or two afterwards, which was accepted by the plaintiffs. 
The language of this instrument is "to pay into the firm" — the firm 
then in existence — "for its use," on or before June 14, 1883. There 
was no firm that he could hâve paid it into except the firm of Dren- 
nen, Starr & Everett. He was to pay into that firm for their use 
$5,000; and, that there may be no mistake about it, this is re- 
peated : "Said Arndt is to pay the said firm for its use, on or before 
the first day of January, 1885, an additional sum of $5,000." The 
books of the partnership and the book-keeper are introduced, and the 
payment of that money into the firm, as entered on their books, is 
found ; the exécution of the note and its crédit is f ound on thèse books 
of the firm of Drennen, Starr & Everett. I cannot resist the conclu- 
sion that a primary object of this contract was, in its own language, 
that the said parties of the first part (that is, Drennen, Starr & Ever- 
ett) were to receive into their business said Arndt, and that when 
he paid that money, as a condition of his being received into that 
business, he was paying it to said firm for its use, and not to the cor- 
poration to be f ormed ; that it was to the firm of Drennen, Starr & 
Everett he was to pay $5,000, "for its use," on or before June 14, 
1883, which he did; and that he was to pay into such firm for its use, 
on or before January 1, 1885, an addition)! sum of $5,000 by note, 
which he did, and which note they might hâve sold and discounted, 
(although it is testified that they hâve returned it to him ;) and this 
was the formation of the partnership. He was received into their 
business, — not a future business; he paid the money into them, — the 
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firm, — and not the corporation to be formed. The basis of his inter- 
est is not calculated on what may hâve been the intention to put into 
the joint-stock corporation to be afterward formed, but it was based 
on the condition of the firm of Drennen, Starr & Everett, on the first 
of January, six months before, when they had taken stock, and an in-' 
ventory of their debts, crédits, and property, and they said : "We hâve 
now a surplus of $65,000, and on that basis we take you into thia 
firm. You hâve paid your money; you hâve been reeeived into the 
firm." He acted as a member of the firm for two or three weeks be- 
fore the fire. I must hold that by thia contract he came into and be- 
came a member of the partnership of the old firm, with the same 
rights, in proportion to the amount of interest which he had, as the 
other three members of the firm. His money had been invested in 
the goods then there. He purchased an interest in the goods and in 
their debts, and incurred an obligation for debts owing on the first of 
January, 1883. That is our view of the case. 

I shall simply say to the jury that if they believe this testimony of 
Miss Alice O'Brian, and the books that bave been produced ; and if 
they believe Mr. Drennen's testimony that Mr. Everett consented to 
this arrangement made by his two partners with Mr. Arndt, that that 
transaction constituted a partnership in which Mr. Arndt became in- 
terested in thèse goods, and in suoh a manner as to avoid the policy, 
their verdict should be for the défendant. 

Jury found for défendant. 



Edwards v. Travelërs' Life Ins. Co. 
Circuit Court, iV. D. New York. June 27, 1884.) 

1. Life Insurance— Involuntart Suicide. 

À condition in a policy of insurance that it shall be void if the insured shall 
die by suicide, whether the act be voluntary or involuntary, has no applica- 
tion where the insured, a sane man, kills himself by accident. 

2. Samb — Suicide — Intention of Insukbd in the Act. 

In case of death of insured by his own act there must be some proof , or at 
least, a presumption that such act was intentional on his part. 

3. Same— New Trial— Evidence— Opfbk of a Paper. 

A new trial will never be granted because défendant oŒered in évidence a 
paper that plaintifE should hâve otfered. 

4. Same — "VVArvBR by Company. 

An insurance company may waive a strict performance of the contract. Re- 
ceiving and acting on an oral notice is a waiver of written notice. 

Motion for New Trial. 
: William iV. Cogswell, for plaîntiff. 
; Henry M. Field, for défendant. 
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CoxE, J. This action is upon a policy of life insurance. Ât the 
January circuit the plaintiflf had a verdict. The défendant now moves 
for a new trial. On the trial the principal contention had référence 
to the défense of suicide. The défendant succeeded in proving that 
*the insured died in circumstances peculiar and suspicions in many of 
their aspects. The précise cause of death was left to conjecture. 
Stated as strongly for the défendant as the évidence warrants, the 
facts were, perhaps, sufiScient, had the jury adopted the defendant's 
theory, to justify them in the presumption that the insured took his 
own life, They did not so find, and their verdict must be regarded as 
conclusive upon this issue. 

It is insisted that the court should hâve charged, as requested, that 
the évidence was clear and positive that the insured committed sui- 
cide. I cannot adopt this view. The évidence was not clear and 
positive. The insured might hâve died from the eiïects of poison and 
he might hâve died from apoplexy produced by excessive heat. The 
défendants proved that 96 hours after death prussic acid was found 
in his stomach. Whether there was enough to produce death could 
only be presumed. No quantitative test was made. Assuming, how- 
ever, that be died from prussic acid poisoning, there was no évidence 
as to how it was taken or that it was taken knowingly. But it is 
argued that whether taken ignorantly or designedly is wholly imma- 
terial, and that the court fell into error in charging the jury that in 
order to reach a verdict for défendant they must find not only that 
there was poison sufficient to cause death but also that the insured 
took it knowingly and not by mistake. No authorityis produced sus- 
taining this position which seems wholly at variance with justice and 
common sensé. Test it by an illustration. A sportsman is shot to 
death by the accidentai discharge of his own fowling-pieee ; a wood- 
man is killed by the prématuré fall of a tree which he himself has 
felled; an infections eut from his own scalpel causes the death of an 
anatomist. Strictly speaking, each dies by his own hand, but can 
it be seriously maintained that a life policy providing that it shall be 
void if the insured "shall die by suicide, whether the act be volun- 
tary or involuntary" would be avoided in such circumstances ? No 
court has yet enuneiated a doctrine so untenable, and it is believed 
none ever will. Life insurance is intended to cover just such risks; 
its chief benefits are found in cases of sudden death. But the pré- 
cise question was determined by the court of appeals of this state in 
Penfold v. Universal Life Ins. Co. 85 N. Y. 317. 

The plaintifif offered in évidence a receipt for the first annual pre- 
mium^ but, relying on certain admissions of the answer, did not pro- 
duce the policy of insurance. Défendant objected to the receipt un- 
less read in connection with the policy, and the refusai of the court 
to so rule is alleged as error. The answer is twofold: First, it was 
not incumbent on the plaintiff under the pleadings to produce the 
policy; and, second, the question at best relates only to the order of 
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proof, and as the policy was subsequently offered and the jury prop- 
erly iûstructed as to the burden of proof the mistake was cured, as- 
suming that there was a mistake. A new trial will hardly be granted 
because the défendant offered in évidence a paper which the plaintiflf 
should hâve offered. 

It is also argued that there was a fraudulent concealment of cer- 
tain facts by the plaintiff and that the court should hâve so declared. 
Eegarding this proposition it is sufficient to say that ail the évidence 
there was upon this subject, and there was but little, was submitted 
to the jury with instructions as favorable to the défendant as it could 
fairly ask. 

The other défenses are of a formai and technical character and re- 
late to the alleged failure of the plaintiff to give immédiate notice in 
writing of the death of the insured, and to furnish proofs of death in 
aceordance with the strict letter of the contract. No attempt will be 
made to conceal the fact that such défenses do not commend them- 
selves to the court. They in no way involve the merits, and it is not 
easy to see how the omissions referred to injurod the défendant or 
impaired any of its rights. True, the parties entered understandingly 
into the agreement, and if the court is clearly satisfied that it has 
been violated, even in an apparently unimportant particular, it should 
so say. But where a life Insurance company seeks to avoid the 
sacred obligation which it has assumed, because, for instance, a fact 
is communicated to it orally instead of in writing, the court should 
be very sure of the rectitude of such a défense before parmi tting it to 
succeed. Thèse policies are prepared withgreat care by those in the 
companies' employ, they are surrounded by agreements and warran- 
ties innumerable — a labyrinth of conditions, where one heedless or 
uninformed may easily go astray. To construe them narrowly and 
illiberally is not the policy of the courts. A strict construction would 
often work injustice to both parties alike. To the insured, by per- 
miting nonessentials to defeat an équitable claim; to the insurer, by 
shaking the confidence of the people in the System of life insurance. 

The condition hère alleged to hâve been violated is in thèse words: 

"That in the event ol the death of the person insured, then the party as- 
sured, or his or her légal représentatives, shall give immédiate notice, in writ- 
ing, to the company, at Hartford, Connocticut, stating the time, place, and 
cause of death, and shall within seven months thereafter, by direct and relia- 
ble évidence, furnish the company with proofs of the same, giving full par- 
ticulars, without fraud or concealment of any kind." 

The facts are as follows : 

The insured died ,June 19, 1882. A day or two afterwards E. M. Phillips, 
who is described in the receipt referred to, as "agent of this company ai 
Southbridge, Massachusetts," met one of the family of the deceased on the 
Street, informed him that he was going to Hartford and would give the com- 
pany the requisite notice and procure the necessary blanks for the proofs 
of death. He did go to Hartford on or about the twenty-flrst of June, saw 
the secretary of the company, gave him notice of the death, stating ail the 
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the particulars which he then knew and oMained the blank proofs. On his 
return he handed the blanks to one o£ the plaintifl's représentatives saying 
at the time, "When you get them completed I want you to return them 
to me." They were fillèd out and delivered to him July 3, 1882. He re- 
tained them for several months and then returned them to a brother of the 
plaintifE saying that they were incomplète, and demanded additional infor- 
mation. On the twenty-ninth of January, 1883, they were again delivered 
to Phillips and by him sent to the company on or about the seventh of Feb- 
ruary. ïhe company, in acknowledging the receipt of the JDroof s, made no 
objection that they were received too late and retained them in its posses- 
sion: they were produced on the trial by the défendant'» counsel. 

It must be held that if the plaintiff bas not folio wed the contract 
literally in thèse particulars it was beeause she was mi sied by the 
course of the défendant, and that the défendant is not now in a po- 
sition to take advantage of the plaintiff's omissions, having waived a 
strict performance of the contract. 

I bave examined otber exceptions argued, but do not tbink any of 
them well taken. 

The motion for a new trial is denied. 



Mbechants' National Bank of the City of NewToek p. Samuel 

and anotber.* 

(Circuit Court, B. D. Missouri. April 10, 1884.) 

Negotiablk Instruments— Paymekt bt Check — Liabilitt of Dbawer. 

Where the indorsee of a draft accepts the drawee's check in payment, instead 
of cash, and neglects to présent it for payment or certification unlil the next 
day, and the check is dishonored in conséquence of the delay, and the draft 
has to be protested for non-payment, the drawer cannot be held liable. 

Instruction of Court on Motion to Nonsuit. 

Tbis was a suit by the plaintiflf, as indorsee of a draft, against the 
défendants as drawers. The draft was payable at sight. It was re- 
ceived by the plaintiff on the eighteenth of June, 1883, and presented 
for payment on the same day. Instead of paying cash the drawers 
gave the plaintiiï a check on their bank in New York, which was ac- 
cepted without direction or authority, and the draft was delivered up 
to the payée. The check was not presented for payment until the 
next day, June 19th, and when presented was dishonored. Upon 
payment beingrefused, the plaintiff went to the drawees of said draft 
and- returned the check and received the draft back again, and upon 
the same day had it protested for non-payment. Thereafter it insti- 
tuted this suit. 

The case was tried before a Jury, and, the above facts appearing in 

ï Reported hy Benj. P. Rex, Esq., of the St. Louis bar. 
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évidence, the défendants moved the court to enter a nonsuit. The 
court thereupon charged the jury as foUows : 

Fitikelnburg d Rassieur, for plaintifE. 

McKerghan é Jones, for défendants. 

Tebat, J., {char ging jury.) The draft in question having been sent 
forward to New York for acceptance and payment, if the same was 
accepted, being a sight draft, and a check received in payment, dur- 
ing bank hours, instead of cash, and the said check was retained in 
plaintiff's possession, instead of having the same coUected or certified 
on the same day during bank hours; if said check could bave been 
presented for payment, or certification had, during the banking hours 
of the same day ; and if the said check had been presented on the same 
day, and would hâve been paid if presented; and if the said check 
was not presented until the following day, and in the intermediate 
time the funds of the drawer of the check had been exhausted, and 
consequently said check dishonored, — the verdict must be for the de- 
fendant. This instruction is based upon the proposition that when 
a loss is suffered under the circumstances stated, the loss must fall 
upon the party through whose négligence the same occurs. 

The payment of the draft was to be in cash ; and if anything except 
cash was received, and in conséquence thereof the drawer of the draft 
was damnified, then the damages sustained be has a right to be in- 
demniûed for by the négligent party. In this case, the plaintifE bank 
having received the draft, and presented the same, and received a 
check for the amount thereof instead of cash, the drawee having had 
funds to meet his check, which would bave been paid if presented 
that day, and before the said check passed through the clearing bouse 
on the next day the drawers, Parks & Co., whose check had been re- 
ceived. had failed, whereby the check was dishonored, the loss so 
caused must fall on the plaintiff, and not on the défendant. The 
draft should hâve been paid in cash; and if the plaintiff chose to re- 
ceive, instead of cash, the drawee's check, it did so at its own risk, 
and, if any loss followed, the plaintiff must bear the same. 

At the defendant's request, the court then charged the jury as fol- 
lows : "The court instructs the jury to find for the défendants;" and 
they returned a verdict for the défendant accordingly. 

A motion for a new trial has sinee been filed by the plaintiff, and, 
after being duly considered, has been overruled 
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Morgan and otàers v. Eggees. 

{Oireuit Court, D. Indiana. June 24, 1884.) 

1, EJBCTMKIÎT — PlNDITTG AND JUDGMBNT AS TO PaRT OF PrEMTSKS. 

In an action of ejeotment tried by the court, the tinding and judgment may 
be given (in one sentence) for the plaiotilï for a part of tlie premiscs described 
in the complaint, and such flnding will not be construed to be an uaqualified 
flnding for the plaintilî in respect to the entire premises. 

2. Bame — Use of the Woud "Fbncb." 

It is compétent for the court, under tlie issue in ejectment, to flnd to what 
extent the défendant is guilty, and if, under the évidence, it appcars that a 
fence has become the boundary of the unlawful occupation, it is proper that 
Buch fact should be mehtioncd in the flading and judgment of the court. 

Motion to Amend Judgment. 

U. J. Hammond, for plaintifï. 

A. C. Harris, for défendant. 

Woods, J. Morgan and Smith sued Eggers in ejectment for the 
recovery of real estate, described as follows : AU of the north part 
of lot 2, in section 36, etc., which lies west of the track of the Lake 
Shore & Michigan Southern Railroad, and north of a Une parallel with 
the north Une of said lot 2, and 753 feet south therefrom. The de- 
fendant answered by a gênerai déniai; and, upon the issue so joined, 
a jury being waived and trial had by the court, a finding and judg- 
ment of the ténor foUowing were entered : 

"Corne the parties, aad, by agreement, this cause is aubmitted to the court 
for trial; and the court, having heard the évidence, and being fully advised, 
flnds for the plaintifE, and orders and adjudges that they are entitled to, and 
shall hâve and recover of défendant, the possession of so much of said lot two 
(2) as lies south of the south line of lot one, (1,) as indicated by a fence con- 
structed and maintained by the défendant as and on on said south line," etc. 

The plaintiffs now insist that there is an unqualified gênerai find- 
ing for the plaintifï, and that in conformity with this the judgment 
should hâve been for the recovery of the land as described in the 
complaint, and that so much of the description set forth in the judg- 
misnt as refers to the fence constructed by the défendant should be 
expunged. It was compétent for the court, under the issue, to find 
to what extent the défendant was guilty, or had held unlawful posses- 
sion of the premises described, and if, under the évidence, it appeared 
that a fence had become or was the boundary of such occupation, it 
was proper that the fact should be stated in the finding and judgment 
of the court. The finding and judgment in this instance are not sepa- 
rate and distinct, as perhapa it would hâve been better to hâve had 
them. The meaning however is clear. It is as if the entry read in 
this way: "And the court having heard the évidence, etc., finds and 
orders and adjudges that the plaintififs are entitled to and shall hâve 
and recover of the défendant, " etc. 

The motion for correction is therefore overruled. 
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Banks v. Chas. P. Harkis Manuf'g Co. 
(Circuit Court, D. Vermoni. March 20, 1884.) 

Statutb of Feaxtds— Contbact for Sale qv Goods— Mémorandum. 

The traveling agent of the défendant compauy addressed to his principala an 
ordér, "Bend to C. W. S. Banks; terms, net 30 days; freight allowed," sitçned 
by him as agent and followed by a list of the merchandise desired, with priées 
and directions for ahipping, signed by Banks, the plaintilï. Ileld, that the 
paperwasupon its face merely an order, and hot a mémorandum of sale signed 
by the défendant or his agent, within the terms of tlie statute of frauds. 

Ât Law. 

Alduce F, Walker, for plaintiff. 

Walter C. Dunton and Elenzer R. Hard, for défendant. 

Whbblbb, J. One Berry, representing the défendant, a manufac- 
turer of chairs, either as salesman or as a soliciter of orders, bar- 
gained to the plaintiff, a dealer in chairs at Baltimore, Maryland, two 
lots of unfinished chairs at an agreed pries, to be delivered tiiere, 
amounting respectively to 14,274 and $3,458, and by manifold writ- 
ing filled duplicates of blank orders for each, which were substantially 
alike, and when filled, read : "Messrs. G. P. Harris M'f'g Co., order 
No. —, Send to C. W. S. Banks, of 59 South St., Baltimore, Md.; 
terms, net 30 days; freight allowed. M. D. Berby, Agent." Then 
followed a list of goods, with priées, and "to be shipped after two 
months from date of this order, " and the orders were signed at the 
foot by the plaintiff. One of each he left with the plaintiff, the other 
he sent to the défendant, and a copy of the written parts he kept 
himself . The défendant received the orders, refused to send the 
goods because the priées were bo low, and the plaintiff brings this 
suit for the non-delivery. 

A principal question is whether this order is a sufficient mémo- 
randum in writing of the bargain to charge the défendant, within the 
statute of frauds (29 Car. 2, c. 3) still in force in Maryland. There 
is no real question but that thèse instruments sufficiently set forth 
the terms of the sale, if they show a sale, nor but that the name of 
the agent is sufficiently signed to the mémorandum, if it is a mémo- 
randum of a bargain of sale and he had authority to bind the défend- 
ant to a contract of sale. Drury v. Young, 58 Md. 546. The mém- 
orandum must set forth on its face enough to gather a contract of 
sale from, as against the parfcy to be charged with the conséquences 
of such a contract in the action. Egerton v. Mathews, 6 East, 307 ; 
Cooper V. Smith, 15 East, 103; Bailey v. Bogert, 3 Johns. 399. This 
mémorandum appears to be of an order, and not of a sale, and 
would, 80 far as it shows for itself, fail to make out a sale without 
acceptance of the order. Chit. Cont. 349. The acceptance of the 
order might be by a delivery or forwarding of the goods, according 
to its terms, so as to charge the purchaser with the price without ao- 
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ceptanee by him; but hère there is no delivery ; the action is for want 
of that. 

There is nothing from the défendant to help this mémorandum out 
at ail. There was a letter to the plaintiff after the order waa received, 
but it treated the mémorandum as an order, and did not in^ny way 
recognize a sale. Cooper v. Smith, supra. In Brury v. Young, the 
mémorandum was, "soîd W. H. H. Young," etc. No case has been 
shown or observed in which the writing did not show a sale, or that 
from which a sale could be gathered, where it is held sufBcient. In 
this instrument the name of the défendant itself appears, put there 
by its agent, but as being requested to send the goods, not as selling 
them. The name of the agent appears, but only as to ordering the 
goods. If he joined as agent in the order, it would be as agent of the 
plaintiff, for that cornes from him to the défendant, and does not pro- 
ceed at ail from the défendant. If he was authorized he could accept 
the order in writing, and thus the whole would show a bargain of sale. 
But the acceptance is lacking, and the mémorandum is of only one 
side of a bargain. The agent has testified to the bargain, and that 
the writing delivered to the plaintiff was intended to show it. This 
would be well enough if the writing did show it. Paroi évidence is 
admissible to show the meaning of trade expressions and to apply the 
writing to the circumstances, but not to contradict the writing, nor to 
supply any part required by the statute to be in writing. To hold 
that what is on its face an order may be shown to be intended as a 
sale, or that an acceptance of an order necessary to make a sale may 
be supplied by paroi, would be to disregard the plain provisions of the 
statute. In any view of Berry's authority, the statute cuts off this 
action. 

Judgment for défendant. 



The language of section 17 o£ the statute of 29 Car. I. c. 3, is as folio ws: 
"And bee it f urther enacted by the authority aforesaid, that from and after the 
said fower and twentyeth day of June noe contract for the sale of any goods, 
wares, or merchandises for the priée of teii pounds sterling or upwards shall 
be allowed to be good except the buyer shall accept part of the goods soe sold 
and actually receive the same, or give something in earnest to bind the bar- 
gaine or in part of payment, or that some note or mémorandum in writeing 
of the said bargaine be made and signed by the partyes to be charged by such 
contract, or their agents thereunto lawf ully authorized. " The principal case 
raises the main question under this section of the act, what is a sufiflcient 
"note or mémorandum in writing" to satisfy the statute? And its considér- 
ation may conveniently be divided into (I.) the form of the mémorandum, 
(II.) the contents, and (III.) the signature. 

I. The Foem of the Mémorandum. Lord Ellenboeough said that 
"anything under the hand of the party expressing that he had entered into 
the agreement set out therein" was suflîcient.i And it was said in the su- 
prême court of the United States, by Catbon, J., in eonstruing the fourth 
section of the statute, the language of which is similar: "But as the statute 

' Shippey v. Derrison, 5 Esp. 191. 
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does not prescribe the form of a binding agreeœent, it is sufflcient that the 
natural parts o£ it appear either expressed or clearly to be implied."' 

"The statute of frauds does not require the contract itself to be in writiug, 
but a mémorandum of it, and a mémorandum properly signed of a by-gone 
contract is quite suflacient."^ 

It thus appears that the mémorandum is not the contract, but only the évi- 
dence o£ it, and this is true as to both the fourth and seventeenth sections.' 
Henee letters may be sufflcient memoranda within the statute, and that, too, 
whether addressed to the plaintifE or to third parties, so long as they contain 
actually intelligible memoranda of the contract;'' and even a telegram prop- 
erly identified is équivalent to a letter,^' and a receipt or a promissory note 
may be a sufflcient mémorandum to show the price, or part of the piice, of 
land, if the contract is described in the writing.'^ An account stated is a suf- 
flcient mémorandum within the statute to justify a suit for a debt included 
therein,' and it bas more than once been heïd that a will may be a sufflcient 
mémorandum of an alleged gift or contract inade inter vivos;^ and this, too, 
even though the original paper be lost af ter exécution, or fall short of the 
statutory requirements of a will, and hence be invalid as such;' but the paper 
or will, whichever it may be, miist contain the whole contract. i» An insuf- 
ficient deed may, like an invalid will, be good as a mémorandum. ii But if 
the deed does not show the real contract, it does not operate as a mémoran- 
dum of that contract.'^ A bond of arbitration and a référence in partition are 
both sufflcient memoranda ^^ So, too, is an affldavit.'* It is important for 
litigants to remember that statements or admissions in equity pleadings may 
also make good defeets in their contracts, under the statute, since a state- 
ment in a bill in equity to assume an ineumbrance and an answer in equity 
bave both been held to sufflcientlycoraply with the statutory requirements ; i'' 
but, if the statute is set up at the same time that the verbal contract is ad- 
mitted, he answer will not then be binding within the act.'* Not only is it 
immaterial what the form of the mémorandum may be; it is equally unim- 
portant that the mémorandum should be ail contained in a single paper. 
Several papers, if distinctly connected together by référence to each other, 
may form a sufflcient mémorandum." 

1 Bell V. Bruen, 1 How. 169. See, alao, 588 ; Kinghorne v. Montréal Tel. Co. 18 

Moorev.Hart, 1 Vem.114; Boys v. Ayerst, U. C. Q. B. p. 66, and Eeed, St. Frauda, \ 

6 Madd. 323 ; Hurley v. Brown, 98 Mass. 339. 

646 ; McCarthy v. Kyle, 4 Cold. 854 ; Sheid • Eeed, St. Prauds, ?? 328, 329. 
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16 Pick. 230; Cadwalader v. App, 81 Pa. SHart v. Hart, 3 Del. 595; Argenbright 
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v. Burritt, 14 N. Y. Wkly. Dlg. 59, (S. C. dox v. Rowe, 23 Ga. 433 ; Hiatt v. WiU- 

N. Y.;) .Tenkins v. Harrison, 66 Ala. 355; iams, 72 Mo. 215. 
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N. H. 159 ; Parks v. Brinkerhoflf, 2 Hill, " Scott v. Avery, '(Dom. Proo.) 20 
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'■^ PoLLocK, 0. B., Bluck V. Gompertz, 7 worth v. Young, 4 Drew, 9 ; ^6 L. J. Ch. 

Exch. 867. 153. 

'Lerned V. Wannemaeher, 9Allen, 412; ^lysis v. Hazard, 4 R. I. 14; Ivory v. 

Mirzell v. Bumett, 4 Jones, Law, 252; Murphy, 36 Mo. 539 ; Packard v. Putnam, 

Bradford v. Roulston, 8 Ir. C. L. R. 472. 57 N. H. 50 ; CoUins v. Decker, 70 Me. 23. 

* Reed, St. Frauds, § 328. 16 Jackson v. Oglander. 2 H. & M. 472. 

■'MoBlainv.Cross, 25LawT. (N.S.)804; "Higginson v. Clowes, 15 Ves. 521; 

Murphy v. Thompson, 28 U. C. C. P. 233; Sandilands v. Marsh, 2 Barn. & Aid. 680 ; 

Coupland v. Arrowsmith, 18 Law T. (N. Gaston v. Frankuni, 2 De G. & S. 507 ; Hor- 

S.) 755; Dflworth v. Bostwick, 1 Sweeny, sey v. Graham, 18 Wkly. Eeg. 141; God- 
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n. The Contents ôf the Mémorandum. The mémorandum relied on 
"must contain such words as will enable the court, without danger of mis- 
take, to déclare the meaning of the parties. It must obviate the necessity 
of going to oral testimony, and relying on treacherous memory, as to what 
the contract itself was." i Another test is, that, if spécifie performance is 
sought, the terms of the contract must appear with sufflcient certainty to en- 
able the chancellor to make a deflnite decree.^ ïhe mémorandum, whether 
it be found in a single paper or a séries of papers, must show thé whole con- 
tract; i. e., the promise, the parties, the subject-matter, the considération, and 
the conditions, if any.^ An illustration of the failure of the mémorandum 
to corne up to the requirements of the statute in this respect, is found in Mo- 
JElroy Y. Bitok,* where the plaintifiE and défendant had verbal negotiations 
for the sale of some hogs, and the terma were then and there agreed upon, 
snbject to the defendant's right to go to Ohio first, and to telegraph his dé- 
termination from there. This was done, and he sent the following telegrara 
to plaintiiïs: "I will take double-deek car hogs. William 0. Bryant will close 
contract. [Signed] James MoEleoy." ïhe court said: "Standing by it- 
self, the telegram contained none of the éléments of a bargain except quan- 
tity, and it implied that there had been some communication previously in 
regard to terms which would hâve to be appealed to, to explain the substance 
of the bargain. Moreover, it dld not purport to be a note or mémorandum 
of an agreement at ail, but only a simple notification of adhésion to an agree- 
ment which had been previously arranged theretof ore, and the terms of which 
vjere assumed to be understood, and tlie facts show that the previous arrange- 
ment so referred to vvas one which rested wlioUy in paroi." In Lee v. Hills,'' 
through the omission of the clerk who made oui an intended bill of sale, the 
Word "sold" was omitted, so that the paper of itself showed no contract, 
although the name of the vendee, and the quantity and priées of the articles, 
appeared. It was held that the mémorandum was insufflcient, since the omis- 
sion could only be supplied by paroi testimony. So it was not enough to say: 

"This is to certify that I hâve received from Eobert Irving, , the sum 

of £10. , and hâve applied it to the sale of lot No. 9 in the fifth conces- 
sion of West Oxford, and as soon as I get a bond I will give him one for the 
lot," since it contains neither the terras and conditions of the contract nor the 
price.^ But a written ofCer of sale, which merely requires acceptance by the 
other party, is good if the acceptance can be proved even by paroi. 

In Sanbom v. Plagier'^ the plaintiff relied on the following mémorandum: 
"Will deliver S. E. & Co. best reflned iron, 50 tons, within 90 days, at 5 et. 
per Ib., 4 of cash. Plates to be 10 to 16 inches wide, and 9 ft. to 11 long. 
This olïer good till 2 o'clock Sept. 11, 1862. J. H. F., J. B. R." The plain- 
tiff proved the initiais to hâve been afflxed by the défendant and himself , and 
the acceptance of the ofler by himself, before 2 o'clock on the day named. 
This was held sufficient; Bigblow, J., saying: "The acceptance of the con- 
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fract by the party seeking to enforce it may alwaya be proved by évidence 
aUunde. " i 

But if the alleged mémorandum was not at the time intended to express a 
contract or an olïer for acceptance, so as to complète the contract, it will not 
satisfy the requirements of the statute; as, where an agent sent a circular to 
tenants announcing the landlord's intention to grant new terms at an in- 
creased rental, and inclosing the draft of an agreement which the tenants 
signed, it was held that as the circular was not a contract, but a mère décla- 
ration of intention, and the landlord did not sign the agreement, the statute 
was not satisfled." 

A curions question, already touched upon in connection with admissions in 
pleadings, arises upon the effect of a letter or mémorandum referring to a 
previous contract, which by the very letter itself is repudiated. In Bàiley v. 
Sweating^ there was an action for goods sold and delivered. After making 
an oral contract, the vendee wrote a letter to the vendor, saying: "The goods 
selected for ready money was the chimney^glasses, amounting to 381. 10s. 
t5d., [for the price of which the suit was brought,] which goods I hâve never 
received, and hâve long since declined to hâve, for reasons made known to 
you at the time. " It was held t.hat this was of itself a sufflcient mémorandum 
of the contract within the statute, the spirit et which, being to prevent per- 
jury, was clearly not violated, since the contract was proved by the défendant 
himself. A différent view had previously been expressed by Lord Black- 
BTJEN, in his work on the Contract of Sale, p. 66, but he himself subsequently 
admitted * that his opinion there expressed had been overruled by the later 
cases.8 Again, in Ockley v. Masson,^ a case in many respects similar to the 
principal case, the defendant's agent, Kerr, made a paroi sale of groceries to 
the plaintifls. Kerr entered the order in a book (which was not produced at 
the trial) and reported the sale to the défendants, who thereupon wrote to 
the plaintiffs: "Mr. Kerr reports a sale that we cannot approve in full, but 
will accept for, etc.," enumerating certain articles. Plaintiffs insisted upon 
completion of the order in full, and défendants tliereupon canceled the whole 
order. It was held by Pattbrson, J. A. — First, that the agent' s letter to his 
principal, reporting the sale, (which, it is to be observed, is distinguishable 
from an order as in the principal case,) was a sufHcient mémorandum, quot- 
ing therefor Erle, J., who said, in Gihson v. Holland:'' "Kow, a note or 
mémorandum is equally corroborative, whether it passes between the parties 
to the contract themselves, or between one of them and his own agent;" but 
in this case he held it to be still stronger that the letter acknowledging the 
agent's report was from the défendants to the plaintiffs. Second, that the 
effect of the sale was not impaired by the disapproval expressed by the de- 
fendants. 

The mémorandum must show a completed contract; it is not sufflcient if 
there appear to be a jus deliberandi or locus pœnitentiœ,^ — see this subject 
treated at length in Reed, St. Prauds, §§ 395, 396, — but it does not render 
the mémorandum invalid that it contains an agreement for a more formai 
contract to be made, if, in itself, the contract is clearly made out.^ If, how- 
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ever, it appears that it waa not the intention of the parties to be bound un- 
less the final and formai contract is made ont, then the mémorandum is not 
a mémorandum of a consummated contract. Indeed, this rule may be sus- 
tained by invoking that already referred to, that there must be no loouspcmi- 
tentiœ. Thus, in Winn y. Bull, ^ an agreement was executed expressly "sub- 
ject to the préparation and apjiroval of a formai contract, " and it was held to 
be insufBcient.2 If no conditions as to payment are contained in the mémo- 
randum, the usual or a reasonable time is to be inferred, and proof to the con- 
trary will not generally be allowed.' 

Apart from the question of the signature, the mémorandum must contain 
the naraes of the parties to the contract, orat least sufflcient to identify them. 
It is not necessary that their f ull names should be set out — their initiais may 
serve for identification; neitheris it necessary that the names of the real par- 
ties in interest should appear, if they were acting through agents, and the 
mémorandum identifies the agent, and the agency can be proven. 

In Salmon Falls Manuf'g Co. v. Qoddard * the mémorandum was as fol- 
lows: 
"Sept. 19th. W. W. Goddard. 12 mos. 

"300 baies S. F. drills, • - .- - - - 7| 

"100 cases blue do., ....-- 8| 

"Crédit to commence when ship sails. Not after Dec. Ist. Delivered free 
of charge for truckage. The blues, if color satisfactory to purchasers. 

"K. M. M. 
"W. W. G." 

This was accompanied by a bill of parcels, sent shortly after to défendants. 
Suit was brought by the Salmon Palis Manufacturing Company to recover 
the priée of the goods named in the mémorandum. It appeared that the 
firm of Mason & Lawrence were the agents of the plaintiffs in Boston, and 
that the mémorandum was signed with the initiais of R. M. Mason, one of 
the firm, for the flrm, and it was held (two judges dissenting, however) that 
the plaintifEs could recover.* 

It will even sufiBce in some cases that the parties should be styled by some 
désignation, if the identification can be proven.» There has been great con- 
flict of opinion on this point, however, and the true rule appears to be "that, 
where a description points directly to one set of persons and but one, and 
their identity can be shown from the writing or from other written évidence, 
or by paroi évidence, which can indicate the persons described in the writing 
without involving inadmissible oral proof of anything in the contract itself, 
the writing is sufflcient under the statute of fraûds." ' 

III. The Signature. The seventeenth section of the statute provides 
that the note or mémorandum shall "be made and signed by the parties to be 
cnarged by such contract, or their agents thereunto lawfuUy authorized." In 
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one respect tlie considération of this clause has been anticipated by what bas 
immediately preceded, but it was there mentioned, not with regard to the 
oharacter o£ the signature of the party to be charged, but to illustrate the ruie 
that the contract must be so far complète in itselt as to require no paroi testi- 
mony to show who are the parties to the contract. The considération of the 
signature in volves Q) the meaning of the word "parties;" (2) the requisites 
to the signature; (3) the place of the signature; and (4) the signature of an 
agent. It may be observed in passing that the mémorandum itself need not 
be in the handwriting of the party to be charged; it may be either in other 
handwriting or printed.i 

(1) There is no différence between the fourth and seventeenth sections of 
the statute, caused by the use of the word "party" in the one and "parties" 
in the other; in either case, in the absence of spécial provisions in local stat- 
utes, the mémorandum need be signed only by the "party" to be charged.^ 

(2) In Sanbom y. Plagier^ Bigelow, C. J., said: "It is hardly necessary 
to add that the signature is valid and binding, though made with the initiais 
of the party only, and that paroi évidence is admissible to explain and apply 
them."< So, too, the statute is satisfled by the mark of the person to be 
charged, or any figure or désignation , if the party aflSxing intends to be bound 
thereby.s Finally, it is not even essential that the party to be charged should 
hâve afflxed either signature, initial, or mark of any kind with his own hand, 
if his name be even printed with his authority, and the printed signature be 
intended to bind it will be sufflcient. In Drury v. Young,^ Stone, J., said: 
"In Schneider v. Norris'' Lord Ellenboiiotjgh deeided that the appropria- 
tion and récognition of a printed name was sufflcient." In Boardman v. 
Spooner,^ however, Fostbk, J., said: "The stamping of the purchaser's 
name and a date on the bill, and mémorandum of weights at some time, 
wMIe thèse papers were in their possession, without évidence when or for 
what purpose this was done, did not show that they had adopted such a stamp 
as a signature and afflxed it to the instruments with the intent to bind them- 
selves thereby. * * * We do not regard the mère fact that when thèse 
papers were produced at the trial by the défendants they were found to be so 
stamped, as a circumstance which either a court or a jury should be at liberty 
to treat as proof of a signature by the party to be charged." 

(3) It is quite immaterial in what part of the mémorandum the signature 
may be, if it sufflciently appear that it was intended to govern the whole 
agreement which it authenticates ;' but the signature must be intended to 
govern the whole contract, otherwise its position may make a différence. i" 
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(4) The général rule is that the same person cannot be agent for botTa pat- 
ties.i There is an exception to this rule, however, in tlie case of a profes- 
sional broker, who is usually, apart from the statute o£ frauds, the agent of 
both parties, and who may make a mémorandum under the statute binding 
upon both of his prinoipals.^ ïhe authority of the agent to make a sale of 
chattels under the statute may be given orally.^ 

Before closing this note, the annotator must add an acknowledgment of 
the assistance which he has received from N. Dubois Miller, Esq., of the 
Philadelphia bar, in the préparation and arrangement of the points of law 
which hâve just been considered. Hesky Eebd. 

Philadelphia, Pa. 
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In re Glen Ieon Works, Bantrupt.^ 
[Circuit Court, E. D. Pennsyîvania. June 6, 1884.) 

1. CoRPonATioNS—lNSOLTENCT— Capital Bobscbiptions— LiABiLrrT oï" Stock- 

HOLDBBB — ATTACHMKNT EXECUTION. 

Unpaid subscriptions to the capital stock of a corporation which has become 
insolvent, may be levied upon under writs of attachment exécution, although 
no assessment has been made by the board of directors. Bunn'a Appeal, 14 
Wkly. Notes Cas. 193, distinguished. 

2. SAMB — SCTBSCBIPTION NOTES — ASSBSSMENTS AND CALLS. 

Where the articles of association of a corporation provided for a capital stock 
of $140,000, and stipulated tliat the stockholders should give their notes, with- 
out interest, for their respective subscriptions, which should not be liable at 
any time to an assessmeut for more than 50 per centum of their face, held that, 
in case of insolvency, the whole capital subscribed was liable to creditors ; and 
the corporation having become bankrupt atter 20 per centum of the capital hau 
been assessed and paid in, held, that tlîe stockholders were liable to attaching 
creditors for their respective proportions of the whole unpaid amouut of the 
subscriptions. 

3. Same — Bankruptot — Lten op Priob Attachmbnts. 

The corporation having been declared bankrupt, upon proceedings instituted 
subsequently to the service upon stockholders of such writs of attachment ex- 
écution, and the unpaid capital having been awarded to and coUected by the 
assignée in bankruptcy, without préjudice to the rights of the attaching cred- 
itors, and with leave to them to intervene, held, upon the intervention of such 
creditors, claiming tlie amounts of their judgments out of the f und in the hands 
of the assignée, that the same was liable to the lien of the attachmcnts, and 
should be awarded to the attaching creditors. 

4. Bill op Rbvibw— Rioht of Assignke to Bring— Rbv. St. 4 4986. 

The assignée in bankruptcy is a proper party to bring a bill of review where 
the claim of attaching creditors is put forward as paramount to the rights of 
the assignée. 

IReported by Albert B. GuUbert, Eeq., of tlie Philadelphia bar. 
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Bill of Eeview to the District Court, bronghi by E. P. Wilbur, as- 
signée in bankruptcy of the Glen Iron Works, bankrupt. The faets 
are set forth in the report of the décision of the district court, 17 Fbd. 
Eep. 324, and in the foUowing opinion : 

W. D, Luckenbach, Fv/rman Sheppard, and Geo. W. Biddle, for pe- 
titioner. 

B. E. Wright, Jr., P. K. Erdman, and R. G. McMurtrie, for claim- 
ants. 

Bbadlby, Justice. This is a bill of review under the bankrupt law 
of 1867, brought by the assignée in bankruptcy of the Glen Iron 
Works to review the décision of the district court upon the claim of 
Charles W. Cooper and others as attachaient exécution creditors. 
Cooper and the other respondents obtained a judgment against the 
corporation of the Glen Iron Works in the court of common pleas of 
Lehigh county, in January term, 1871, for $25,000, on which an at- 
tachaient exécution was issued on the first of January, 1875, with a 
clause of scirefacias against stockholders of the corporation holding 
stock therein, on which only 20 par centum had been paid, the object 
of the attachaient being to garnishee the unpaid balance. The at- 
tachaient was served upon the corporation and the garaishees on the 
second of January, 1875. On the third of March, 1875, a creditor's 
pétition was filed in the district court of the United States to hâve 
the corporation declared bankrupt; it was adjudicated such on the 
thirtieth of March; and on the fifth of May, Wilbur, the assignée, 
who brings the présent bill of review, was appointed assignée iu bank- 
ruptcy. In November, 1875, the assignée brought suits at law in ' 
assumpsit in this court against the several stockholders of the corpo- 
ration to recover the amount of their unpaid subscriptions to the stock, 
to-wit, the remaining 80 per cent. The saits were tried and disposed 
of upon affidavits of cause of action and aiïïdavits of défense filed. 
It was alleged in the former that the corporation was insolvent, and 
in the aflBdavits of défense that there was no assessment, either by 
the board of direetors of the corporation or by a court, and without 
such assessment there was no liability on the part of the défendants 
to pay the unpaid stock. The court held the défense good, and sug- 
gested that the proper mode of proeeeding was by bill in equity against 
ail the stockholders. The actions at law were thereupon disoon- 
tinued, and a bill in equity was filed in the district court, which re- 
sulted in a decree that the stockholders should pay the whole amount 
of their unpaid subscriptions. One of the défenses set up by thp 
stockholders in the equity suit was the service upon them of the at- 
tachment exécutions, which they allège their liability to pay, if thej 
were liable at ail, on their unpaid subscriptions. But the court 
speaking by Judge Cadwalladeb, (Wilhur v. Stockholders, 35 Leg 
Int. 346,) decided that the attachment exécutions, which were prioi 
to the commencement of the proceedings in bankruptcy, could not 
"^vevent the entering of the decree or its enforcement ; but that tha 
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decree would be made without préjudice to the rights (if any) of the 
respective attaching creditors; and that they might, if so advised, in- 
tervene for their own interests. This decree was aifirmed by the cir- 
cuit court on appeal the twenty-sixth of April, 1879, and the assignée 
coUected the fund, or so much of it as was collectible. On the sec- 
ond of April, 1881, the attachaient exécution creditors, acting upon 
the suggestion of the court, intervened in their own behalf , presented 
before the register in bankruptcy proof of their judgment, their at- 
tachaient exécution, and the service thereof on the stockholders, and 
claimed that the said attachaient should be paid out of the money 
recovered by the assignée. The register decided against the claim, 
holding that the debt arising upon the unpaid subscriptions was only 
due, under the contract of subscription, in case of an assessment, and 
no assessment having been made in January, 1875, when the attach- 
ment was served, there was nothing in the hands of the garnishees 
due the corporation, and nothing passed to the exécution creditors. 
The register's report was made Mardi 31, 1883. 17 Fbd. Eep. 324, 
The district court overruled this décision of the register, allowed the 
claim of the attachment exécution creditors, and referred the matter 
back to the register, with directions to make a new report in accord- 
ance with its opinion. This beingdone, and a decree in favor of the 
exécution creditors being entered, the assignée brought the présent 
bill of review to reverse that decree. 

A preliminary question is raised as to the right of the assignée to 
bring the bill of review. On this question, however, we bave but 
little difficulty. The section of the bankrupt law which gives to the 
circuit court power to review the décisions of the district court in 
matters of bankruptcy (Eev. St. § 4986) déclares that "the circuit 
court for each district shall hâve a gênerai superintendence and ju- 
risdiction of ail cases and questions arising in the district court for 
such district when sitting as a court of bankruptcy, » » * and, 
except when spécial provision is otherwise made, may, upon bill, 
pétition, or other proper process of any party aggrieved, hear and dé- 
termine the case as in a court of equity." It is contended that the 
assignée is not "a party aggrieved" within the meaning of the law; 
that it is a question of distribution of proceeds among the creditors, 
and that only creditors, namely, gênerai creditors, opposed to the 
claim of priority on the part of the attachment creditors, are the par- 
ties aggrieved. But while the gênerai creditors may be proper par- 
ties to file the bill, in our judgment, the assignée is also a proper 
party, for the reason that the claim of the attaching creditors is put 
forward as paramount to his rights, and as standing upon a superior 
title. The assignée represents the gênerai estate of the bankrupt 
corporation ; but the attaching creditors claim that they hâve a lien 
on portions of that estate, to which the interest of the assignée, as 
transferred to him from the corporation by opération of law, is sub- 
ject. The assignée, in the interest of the gênerai creditors, opposes 
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this lien, and claîms to hold the estate free from it. And while we 
think, therefore, that be is a proper party to file the bill, it is cer- 
tainly more convenient and less expensive for him to do it than for 
the creditors to do it, either jointly or separately. The terms of the 
act ought to be construed liberally in this regard, in order that the 
proceedings may not be befeated by technical objections as to parties, 
and that the interest and convenience of ail may be subserved. If 
it be apprehended that the assignée might carry on litigation when 
the creditors were indisposed to do so, ifc is no more than might hap- 
pen in référence to ail the interests of the estate in his charge, and 
their wishes could at any time be made known to the court, and 
would undoubtedly be prevailing when expressed by those entitled to 
weight and importance in the administration of the estate. 

Another matter proper to be disposed of before proceeding to con- 
sider the principal question in the case, is the point made by the as- 
signée, that the attachment proceedings were waived by the issue of 
Sbjî. fa. and ievying on and selling the real estate of the corporation 
pending the proceedings in bankruptcy. But we are satisfied that 
under the state law there is no objection to the suing out of contem- 
poraneous exécutions. And so far as the bankrupt law is concerned, 
if a judgment créditer levies on a portion of the bankrupt estate on 
which his judgment is a prier lien, he may, perhaps,.be enjoined from 
proceeding; but if no action is taken by the bankruptcy court we do 
not see how such a levy can affeot a fixed lien which he bas on other 
property, unless he makes his debt out of that levied on. In the 
présent case, the real estate being incumbered to its full value, only 
a hundred dollars were realized by the sale, and neither the bank- 
ruptcy court, nor the assignée, nor the creditors, seem to hâve ti-oubled 
themselves about the matter. We think there is nothing in the point. 

The main ground of contention of the appellant's counsel is that 
the liabilityof the stockholders on their unpaid subscriptions of stock 
as it stood in January, 1875, when the attachment was issued, was 
not a debt due to the corporation, attachable under proeess of exécu- 
tion by the lawsof Pennsylvania. The law under which it is elaimed 
by the exécution creditors that the subscription was attachable is the 
"act relating to exécutions," passed June 16, 1836, the thirty-fifth 
section of which déclares that "in the case of a debt due to the de- 
fendant, or of a deposit of money made by him, etc., the same may 
be atfcached and levied in satisfaction of the judgment in the manner 
allowed in the case of a foreign attachment ; and by the thirty-seventh 
section it ia declared that "from and after service of the writ ail debts 
and ail deposits of money, and ail other effects belonging or due to 
défendant by the person or corporation upon which service is made, 
shall remain attached in the hands of such corporation or person" 
as in foreign attachment. 

The Glen Iron Works was ineorporated under a charter granted by 
act of the législature, approved March 16, 1865, which declared that 
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the capital stock of the company should be divided înto shares of 
$50 each, and should consist of 1,000 shares, with power of increas- 
ing it to 3,000 shares. Under this act the subscribers, in July, 1870, 
entered into articles of association, by which they agreed to associate 
themselves together for the purpose of manufacturing iron, under a 
capital of $140,000, divided into 2,800 shares of $50 each, and to 
take the number of shares set opposite their respective names, giving 
their notes, without interest, for the full amount subscribed, but uot 
liable to an assessment of more than 50 per cent, of the face thereof, 
and not liable to an assessment of more than 20 per cent, within 18 
mouths after organization. The stock notes given were in the ordi- 
nary form of promissory notes, dated August 1, 1870, payable one 
daj after date to the Glen Iron Works or order, without défalcation ; 
and to each note was appended a mémorandum that it was for the 
full amount of the party's subscription to the capital stock, and sub- 
ject to aesessmeuts from time to time, as the board of directors might 
deem necessary, subject to the condition specified in the agreement 
as to the amount of assessments, and with a stipulation that divi- 
dends declared from profits should be credited upon the note until 
the note should be paid. It is this condition — that there should be 
no liability to pay the notes without assessment, and that the assess- 
ments should not exceed in the aggregate 50 per cent, of their face — 
upon which the assignée on behalf of the gênerai creditors relies for 
the position that there was no attachable debt due to the corporation 
from the stockholders when the attachment exécution was issued, in- 
asmuch as no assessment had then been made of any part of the 80 
per cent, still unpaid. A resolution for a call of 30 per cent, had 
been made, it is true, but had been repealed before the attachment 
issued ; and the question is whether, in that condition of things, the 
liability on the subscription was attachable or not? 

It is contended that there was no debt until an assessment was 
made, and, in proof of this, référence is made to the décision of this 
court in the actions at law brought by the assignée against the stock- 
holders, to the effect that such actions would not lie in the absence 
of an assessment; and référence is also made, on the same point, to 
certain récent décisions of the suprême court of the United States, 
namely, Scovill v. Thayer, 105 U. S. 143, and Patterson v. Lynde, 106 
TJ. S. 519; S. G. 1 Sup. Ct. Eep. 432. And, if it be true that no 
debt can be attached for which an action at law will not lie, either at 
the suit of the principal debtor or that of his assignée in bankruptcy, 
it follows, as a matter of course, that the liability of the stockholders, 
in this case, could not be attached in January, 1875. But this does 
not appear to be universally true, since it has been repeatedly de- 
cided by the Pennsylvania courts that the efBcaey of attachment 
process is not confined to the garnishment of légal demands, but ex- 
tends to those of an équitable nature as well. Property, assets, debts, 
and choses in action assigned by the principal debtor, in a manner 
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valid and binding as against himself, and so as to be only available 
to his oreditors by an équitable proceeding, are nevertheless subject 
to an attachment exécution, as where assignments or conveyances are 
made in fraud of creditors, or are void as against creditors for want 
of being recorded as required by law. Whatever is done in fraud of 
creditors, or calculated to binder and delay them in recovering their 
debts, is not allowed to stand in their way, Flanag'm v. Wetherill, 
5 Whart. 280; Steioart v. McMinn, 5 Watts & S. 100 ;lVatson v. 
Bagaley, 2 Jones, 164; Driesbach v. Becker, 10 Casey, 152; French 
T. Breidelman, 2 Grant, 319; Robinett v. Donnelly, 5 Phila. 361. 

By the flexibility of Pennsylvania procédure, long deprived as it 
was of the forms of chancery pleading, whereby an expansive appli- 
cation of légal remédies to équitable rights became a necessity, it is 
possible that some of the cases embraced in the category referred to 
might hâve been amenable to some légal remedy, though, as petween 
law and equity, properly speaking, they are ail strietly of équitable 
cognizance. Thus, where the object was to reach goods fraudulently 
assigned and still in the hands of the assignée, that learned Jnrist, 
Judge Haee, in the case last cited, said : 

"Although a conveyance in fraud of creditors, with intent to create a 
secret resulting estate or interest in tlie grantor, vests a title in the grantee 
which is, as between himself and the grantor, as absolute as if the transfer 
had been made in good faith, and for value, it will, notwithstanding, give 
i-ise to a trust in favor of the parties who are meant to be defrauded, whieh 
may be enforced in this state through the médium of an action at common 
law. So far as they are concerned, the trust will be viewed as express, and 
the trustée, if privy to the fraud, made answerable, as if the duty of holding 
the property for their benefit had been set forth on the face of the deed." 

But a mère uncollected debt thus assigned could not certainly be 
reached by an action at common law, but only by a proceeding in 
equity, or an attachment. 

So, generally, any debt owing to the principal debtor, but not yet 
due, cannot be made the subject of an action at common law, whether 
he bas assigned it or not. It can only be reached by his creditors 
by a proceeding in equity, or by an attachment. That it may be 
reached in this manner is very clear from abundant authority. 

It cannot be said, therefore, that the existence of a right to an ac- 
tion at law, for the collection of a claim, is the criterion for determin- 
ing whether it is or is not attachable. There must be something 
more, something in the nature of the obligation itself, to put it out- 
side of the reach of an attachment. 

It is contended that such an impediment did exist in the case now 
under considération ; that at the time of issuing the attachment no 
debt existed; that the condition (namely, an assessment and a call) 
had not been performed to give it existence; and that those condi- 
tions could only be performed by the board of directors of the corpo- 
ration, or by a court of chancery. But, if there was not a technical 
debt in existence, it must be conceded that there was an obligation 
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iû existence, wliich only required the happening of certain contin- 
gencies to make it a technical debt. The word "debt," as used in 
the statute of 1836, is of very broad application, and embraces many 
obligations which, in strict speech, are not debts. This is shown by 
the cases already referred to, and by many others that might be 
cited. A contract to pay money at a future day is not strictly a debt 
until the day of payment arrives, although it is called debitum in 
pressenti, solvendum in futur o, and is undoubtedly attachable. When 
the condition is performed (which in this case is mère lapse of time) 
it will be a strict debt. So a promise to pay money on any other of 
many conditions that might be specified, cornes within the same cat- 
egory. A contract to pay a builder so much money -when a house 
^'hich he bas contracted to build is completed, is not a debt until 
the work is finished; yet, if it be partly completed, and requires lit- 
tle more to be done, as, for example, the painting, or the putting of 
locks on the doors, or weights on the -Windows, no one wonld say that 
such an obligation is not attachable, or that the condition may not 
be performed after the attachment had been laid, either by the builder 
himself, or by the party interested in the attachment. This would 
certainly be so in ail cases, except where personal trust and confi- 
dence are reposed in the contractor, as in the painting of a picture, 
and Tvhere the performance of the condition by any other person 
would make a material différence to the other party to the contract. 
Now, what was the condition to be performed in the présent case 
in order to convert the obligation of the stockholder into a perfect 
and complète debt ? Nominally, as between the stockholders them- 
selves, or (which is the same thing) between them and the corpora- 
tion, (which consisted of themselves,) the condition was that there 
should be an assessment by the board of directors, and a call, and 
this couldnot extend beyond 50 per cent, of the whole subseription . 
But everybody concèdes that this condition need not be strictly and 
literally performed, and that, as to creditors who cannot otherwise 
be paid than by a resort to the stockholders, it is void, and does not 
require strict performance. As a whole, considering it in ail its 
parts, it is an agreement calculated to hinder and delay creditors in the 
collection of their debts against the corporation; for, as to them, the 
whole subseribed capital of a corporation is a trust fund, (as is some- 
times said,) but, at ail events, it is a'sacred fund, absolutely devoted by 
the law to the payment of ail their just demands, notwithstanding any 
pnvate agreements between the stockholders themselves. But when 
such an agreement is adopted in good faith, and without any real in- 
tent to defraud, equity will carry it ont, or, at least, will pay regard 
to it so far as it can be done without injury to the creditors; and 
hence will not compel any stockholder to pay more than his propor- 
tionate share of what may be necessary to pay the creditors; and 
will, through the judicial machinery at its command, make such fair 
and équitable assessment as will produce, by its application to those 



IN RE GLEN lEON WORKS. 



681 



who are responsible and able to pay, ail that is needed to pay ail the 
debts of the corporation. This gives to the stockholders the substan- 
tial benefit of their mutual agreement, so far as it can be regarded 
at ail. But this is not a strict performance of the condition. It 
is only paying such regard to the terms and efïect of it as will secure 
to the stockholders the most essential benefits of it consistent with 
the claims of the creditors. It is a substituted performance which 
answers ail the purposes of justice. 

But this action of the court of chancery does not create the obliga- 
tion to pay. It only asoertains the just amount to be paid by each 
stockholder. The obligation to pay is founded — First, on the sub- 
seription to the stock; secondly, upon the existence of creditors and 
debts of the corporation requiring the payment of the subscription to 
satisfy them. As to such creditors and the debts due to them, the 
condition is but a spider's web, which the first breath of the law 
blo\^8 away. Nevertheless, where the judicial constitution of the 
commonwpalth or state provides a forum in which full and complète 
justice may be done to both creditors and stockholders, as is the case 
where a chancery jurisdietion is established, the equity courts will 
assume the administration of the estate, and will divide the burden 
among the several stockholders in accordance with the agreement 
which they hâve made between themselves. This is what is effected 
by the interposition of a court of chancery. It does not create the 
duty to pay, it only assesses the équitable amount to be paid by each. 
It would be too much to say that, in a ataté where no chancery pro- 
cédure exists, the courts would be powerless to enforce the duty, al- 
tbough they might be unable to enforce it in a manner so convenient 
and complète. In the absence of anyotber method, they might, per- 
haps, leave it to the stockholders themselves to obtain just contribu- 
tion from each other, thus throwing upon them the burden of enforc- 
ing an agreement made between themselves, which, strictly speaking, 
is void as against creditors. 

From thèse considérations it is apparent that the obligation of the 
Bubscribing stockholder becomes a debitum in prœsenti when the debts 
of the corporation cannot be paid without resort to the unpaid stock ; 
but solvendum in fnturo, that is, when the fair and équitable amount 
to be paid has been ascertained and liquidated. It becomes a debt 
when there are debts of the corporation to pay, — the law discounten- 
ances any contrary idea, — though the amount may be a matter of 
examination and adjustment. The courts of coœmon law, not hav- 
ing at their command the requisite machinery to ascertain the amount 
in an ordinary action, will not entertain such an action at the suit 
of an assignée; especially is this so where another jurisdietion exists 
which has ail the machinery for effecting complète justice between 
the parties. But this is a question of procédure, rather than a ques- 
tion of right, and ought not to affect the real and substantial rights 
nf parties. We are aware that a différent mode of speaking in rela- 
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tion to the subject bas frequently been used, — a mode of speakîng 
more in aocordance with the view that an assessment and a call, to 
be made by a court, or some ofïioer or agent of a court, (if not made 
bythe directors themselvea,) arenecessaryin order to create the debt 
as well as to ascertain its amount. But, looking at the matter in 
its essence and true reason, it seems to us that the substantial thing, 
in addition to the fact of subscription, is the existence of corporation 
debts, which cannot be paid without a resort to such subscription. 
It is this which overrides the condition on which the subscription is 
made, by bringing the case within the paramount edict of law, which 
nuUifies ail devices for hindering and defrauding creditors. 

If we are right in this view of the subject, the question then arises 
whethera debt of this nature, before being liquidated by an account 
showing the proportionate amount due from each stockholder, though 
not in a situation to be recovered in a common action at law, may be 
attached on exécution. The law gives the créditer a right by an 
attachment exécution to reach the debts, property, and effects of bis 
debtor, however skillfully covered up or concealed, and in whatever 
hands or condition they may be found. This is a substantial right, 
and is not to be thwarted unless insuperable diffioulties in its attain- 
ment présent themselves. We hâve seen that it is not confined to 
légal demanda of the debtor, but extends to those of an équitable na- 
ture ; that it extends to debts not due, as well as to debts that are 
past due ; that it extends to demands not yet liquidated, as well as 
to those which are certain in amount. 

And at this point it is pertinent to ask whether the attachment ex- 
écution, and the proceedings which are proper to be had upon it, do 
not, in their nature, partake of an équitable character. Inquiries 
are instituted, interrogatories are propounded, and it is, at least, 
somewhat difficult to assign strictly the limits of the investigation 
and proeeeding which may ensue under the direction of the court. 
Had not chancery powers been conferred upon the courts of Pennsyl- 
vania, can there be any doubt that this supplementary proeeeding on 
exécution would hâve been moulded to effect ail the results in regard 
to the satisfaction of creditors which are conceded to be available in 
equity? Why is not the service of an attachment with scire facias 
as much of a call as is a formai order of a court of equity? And 
wby may not the court from which the exécution issues inquire, as 
well as a court of equity may, as to the percentage necessary to be 
paid by each stockholder to raise the amount of the judgment? At 
ail events, if it should be shown, as in many cases there would be no 
difBculty in showing, that the whole subscription would be necessary, 
what would there be to hinder the establishment of such a fact ? ' But 
if, after serving the attachment, it should be found necessary to re- 
Bort to an équitable proeeeding to ascertain the proportional amount 
which ought to be paidby each stockholder, thisneed not necessarily 
bave the efïect, and we see no reason why it should hâve the effect, 
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to dissolve the attachaient, or to destroy the priorîty acquired by the 
attaching creditor. It would be an ancillary proceeding in aid of the 
attachaient, and a proper mode of giving it full and complète effect. 
The case of Hays v. Lycoming Fire Ins. Co., lately before the su- 
prême court of Pennsylvania on two différent occasions, (2 Outer- 
bridge, 184, and 3 Outerbridge, 621,) seems to ns directly in point. 
That was the case of a mutual fire insurance company, in which the 
members gave notes for their preminms, assessable pro rata for the 
payment of any loss that might occur, and only payable as and to 
the extent thus assessed. This régulation was not the resuit of a 
mère argeement of the stockholders between themselves, but was ex- 
pressly made in the charter of the company. By a supplément to 
the charter, the company was further authorized to issue policies for 
cash premiums to outside parties not becoming members, payable, 
in case of loss, by assessments on the premium notes of the members 
in the same way as other losses. A loss occurred on a cash policy, 
and, having been adjusted, the président of the company, by order of 
the directors, gave the insured an order on the treasurer for the 
amount. This order, not being paid, was sued on, judgment was re- 
covered, and an attachaient exécution issued, with a scirefacias di- 
rected to various members of the company who had given premium 
notes. The directors had levied an assessment on ail notes in force 
on a certain day, to provide for the payment of losses and expenses 
up to that date, and another assessment on ail notes in force on a 
subséquent day, to pay losses occurring between the two dates. Thèse 
assessments were insufEcient to pay more than 30 per cent, of the 
policies due, which amount was offered to the plaintiff and refused. 
The défense was that an attachment exécution would not lie, because 
claims could only be paid by way of assessment, and the assessments 
levied were appropriable to those claims for which they were levied 
pro rata, and did not really belong to the company, which acted as a 
mère trustée ; that prier assessments could not be attached to pay 
subséquent losses ; and that subséquent assessments could not be at- 
tached, because moneys in the hands of the coUectors are virtually 
in the hands of the company itself . This défense was sustained by 
the common pleas, but the suprême court reversed the judgment, 
holding that, as to cash policies, the company was virtually a stock 
company, and that its premium notes represented its capital stock, 
and that whenever, by an assessment regularly ma-de, the whole, or 
any part, of such notes becomes due, there is such an indebtedness 
in favor of the company as may be attached by any of its creditors 
other than its own members. The case came before the court the 
second time on a différent state of faots. In Oetober, 1881, the in- 
surance company was dissolved by a decree of the common pleas, and 
a receiver was appointed. He reported that the assets of the com- 
pany (almost wholly premium notes) amounted to over $1,000,000, 
and that the liabilities (mostly losses by fire) amounted to over $360,- 
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000. Tlie cgurt tliereupon direeted the receiver to levy an additional 
assesBinent on premium notes, to meet thèse liabilities, whieh was 
done. The plaintiff, whose judgment still remained unsatisfied, filed 
supplemental interrogatories, and one of the garnishees admitted 
that the receiver's assessment on his note was $96, which he was 
■willing to pay to whomsoever was entitled to it. The court of com- 
mon pleas again decided adversely to the attachaient, principally on 
the ground that the receiver, being an officer of the court of chan- 
eery, could not be made amenable to an attachment. But the su- 
prême court again reversed the judgment. The court, by Mr. Jus- 
tice Trunkey, said: 

"The question now presented is whether assessments on the premium notes 
of the garnishee, made during the pendency of the attachment suit by the re- 
ceiver of the Company, are bound by the attachment. It can hardly be de- 
nied that, if so bound, the plaintiff is entitled to recover and eoUect the money 
from the garnishee. If, by virtue of the writ of attachment, he is entitled 
to the debt attached, neither the company défendant, if still in beiug, nor the 
receiver, if the company has been dissolved, can collect the money for him 
against his will. A receiver bas no right to property of the défendant which 
was taken in exécution before his appointment. This proceeding was peni- 
ing at the time and before the civil death of the company. It is by no means 
the case of an exécution, or an attachment, issued and levied after the ap- 
pointment of the receiver." 

The court then goes on to disouss the question thus presented, and 
the discussion is so apt to the case before us that we cannot do bet- 
ter than to quota its exact language. The learned justice proceeds 
to ëay: 

" The garnishee gave his notes to the défendant, to be paid in such portions 
and at such times as the directors may, agreeably to the act of incorporation, 
require. The losses by lire occurred, and this judgment for one of said losses 
was obtained prier to the proceedings for the dissolution of the company. 
Before its dissolution the garnishee became indebted on his premium notes 
for the proportionate sum necessary for payment of said losses, and nothing 
remained to be done except to ascertain the proper amouut of his indebted- 
ness, prior to his liability to an action to enforce paymént. The writ of at- 
tachment was issued and served before the dissolution of the company, and 
the debt owing to the défendant by the garnishee became bound by it. After 
the receiver was appointed by the court he ascertained the measure or amount 
of the debt which had been levied upon by the attachment of the plaintiff. 

"A garnishee is liable for money belonging to the défendant in the attach- 
ment which is received by him after service of the writ. Sheetz v. Hobensack, 
20 Pa. St. 412. When the défendant is a corporation, and has been dissolved, 
and a receiver appointed, the case would be différent with respect to money 
so received after the dissolution. But if a debt was attached before the dis- 
solution and appointment, though nOt due, it will be held as if due, the gar- 
nishee having the right to withhold payment till it becomes due ; and if the 
debt was subject to a condition he may hold the money until the performance 
of thjB condition. In such cases an existing debt is attached, though not pres- 
ently due, or some action is necessary to ascertain its anaount." 

As before said, we do not well see how a case could be more di- 
rectly in point than this. The question now before us was directly in 
issue, and was the only materiai question in the case; and the decisi 
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ion appears to hâve had the unanimous assent of thé court. If tliis 
décision correctly declared the law of Pennsylvania as it was in Feb- 
ruary, 1882, the time when it was pronounced, it was certainly the 
law which governed the rights of the parties in the case before us, for 
tbose rights accrued and beeame fixed prior to that date. 

We are referred, however, to a récent décision of the suprême 
court of Pennsylvania, in the case of Bunn's Appeal, 14 Wkly. Notes 
Cas. 193, announced in January of the présent year, which seems 
adverse to the views expressed in Hays v. Lycoming Ins. Go., though 
it professes not to be so, but to be distinguishable therefrom. We 
hâve carefully examined the opinion in the case of Bunn's Appeal, 
and are unable to concur in that part of it which relates to the ques- 
tion under considération. It was a question which did not necessa- 
rily arise in the case ; for the jurisdiction of the court below, as a court 
of equity, clearly appeared from the other considérations which were so 
ably expounded by the suprême court; and the objection that one of 
the creditors might hâve had relief by an attachment exécution could 
not hâve prevailed against the jurisdiction of equity which was much 
more adéquate and complète, and was compétent to the détermina- 
tion of the whole controversy between ail the parties. And we are 
unable to see how the fact of the ccmpany's insolvency could distin- 
guish the case from Hays v. Lycominy Ins. Co. Surely the substan- 
tial rights of an attachment créditer cannot dépend upon the question 
whether the company is solvent or insolvent. The obligation of the 
stockholder is the same in either case, except as tomere amount, and 
if liable to be attached in the one case, it must be liable in the other. 
The lien acquired by the attaching créditer equally binds the debt, 
whatever may be the financial condition of the corporation. With 
ail due respect for the distinguished court which rendered the décision 
in the case of Bunn's Appeal, we feel constrained to abide by its pre- 
vious décision in Haysv. Lycoming Ins. Co., not only because it better 
accords with our own views, but because it is déclarative of the law of 
Pennsylvania as that law stood in the jurisprudence of the state when 
the rights of the parties before us were acquired. 

The decree of the district court is affirmed, with costs. 
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Saladeb ». Eaoinb Wagon & Caeeiage Co. and othera. 

(Circuit Court, E. D. Wiseonsin. April 28, 1884.) 

1. Patent Law— What is Necessary Phoof of iNPRiNaKMEST, 

To make the défendant liable as an infringer it must appear tliat lie has appro- 
priated ail the éléments of the plaintilï's combination, or their équivalents. 

2. Bame — Sttbject-Mattbk of the Invention Infringed as Allbgbd. 

Alleged infringement of reissued patent No. 9,729, for a running gear for 
vehicles, in ■which theie are combined an endless porch and an equalizing bar, 
connected to the adjacent ends of semi-elliptic springs, supporting the body 
of the vehicle between ihe perches, hM not ustablishod. 

In Equity. 

Cotzhausen, Sylvester de Scheiher, for complainant. 

Fish dk Dodge, for défendants. 

Dyer, J. This is a bill to restrain the alleged infringement by the 
défendants of reissue letters patent No. 9,729, granted to the com- 
plainant, May 31, 1881, for certain improvements in running gear for 
vehicles. The original patent (No. 148,497) waa issued March 10, 
1874. It is essential to détermine, first, precisely what the com- 
plainant's invention is. The spécifications and claims of the origi- 
nal patent are as follows : 

"The flrst part of my invention consists in bending the front and rear 
bolsters and side perches in one pièce, and splicing them together at or about 
the cross-center of the gearing in such manner as to make literally an end- 
less perch for carriage gearing. The second part of my invention consists in 
supporting and operating two halt'-elliptic side springs between the tvvo out- 
side perches, and upon two separate Connecting rods, the bearings of which 
latter are also secured to the perches. Carriage gearing with two or more 
perches hâve a bolster resting upon both the front and rear axles, and in or 
upon which are secured the opposite ends of the two outside perclies, each 
corner of the gearing presenting two ends, viz., the end of the perch and the 
end of the bolster, to be flnished with a scroll, or otherwise, besides involving 
the cost of bolts and other necessary fastenings to make thèse connections 
secure. To obviate ail this I proceed to unité the bolsters and side perches as 
follows, viz.: In the flrst place I take two pièces of wood, of the required 
thickness and depth, for the bolsters at their heaviest point, and ot a length 
equal to the length of one bolster and the half length of each perch. Thèse 
pièces are now bent into substantially the form shown from H to F of the 
drawing, and with the round corners, SS, SS. The opposite ends of thèse 
pièces, A and A*, are then flnished up as required, and are spliced together at 
F and P, atter which the side perches, A and A, are plated with iron in the 
usual way. It will now be seen that I hâve produced an endless perch by 
bending the bolsters, A^ with the side perches, A, and splicing the latter at 
or about the cross-center of the gearing. By this means I not only get rid of 
joining the perches, A, to the ends of the bolsters. A', at S, and the work of 
iinishing the ends of each, as is required upon the old plan, but I produce a 
cleaner and smoother flnish at thèse points, and save a great deal of work in 
the iron connections, otherwise necessary at thèse points. In ail cases where 
elliptic springs are to be used over the front and rear axles, they are made to 
rest upon the ends of the perches or bolsters, A', between the dotted Unes, E; 
but in this case the front bolster. A', will be made considerably shorter than 
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tlie liiiid one, so that the rear ends of tlie perches, A, will be further apart 
than the front ends, and not parallel to each other, as seen in the drawing. 
If preferred to bend the perches in one pièce only, one splice, F, will be iiec- 
essary. 

"I am aware that two perches hâve been bent in one pièce, as shown 
and described in the patent of John Curtis, of Cincinnati, Ohio, and in a 
former patent of my own. In the former case the perches are closed by the 
bend in front of the head-block over the front axle, with the rear ends of the 
perches lef t open and framed into the hind axle-bed or bolster, while in the 
latter case the perches are closed by the bend in the rear of the hind axle, and 
the front ends left open and framed into the head-block over the front axle. 
But my présent invention, let it be well understood, differs materially from 
both of the forms above described, as well as from ail other kinds of bent 
perches of which I hâve any knowledge, in this: that both ends of the perches 
are closed by the bend of the wood, making the bolsters and perches, when 
completed, in one continuons pièce, or, in other terms, an endless perch. 

"The half-elliptic side springs, B and B, are linked to two separate Con- 
necting rods, C and C, at D, between the two opposite perches, A and A, and 
the body of the vehicle is then supported upon the center of the springs in 
the usual way. The bearings, in whlch the Connecting rods are hung and 
operate, are also secured to the perches, and not to the bolsters, as is the gên- 
erai custom. ' 

"Two advantages are attained in this mode of suspending the springs upon 
and between the perches, viz.: First, the springs being suspended and oper- 
ating between the perches, instead of on the one side of them, as is usual, 
the body can never strike the perches by the over-depression of the springs. 
I can attaeh the steps directly to the perches and not to the springs, as is 
usual, by which I gain the advantage of relieving the springs of the straiu 
imposed upon them in ail cases where the steps are secured to either the body 
or springs, as is now the almost universal custom. 

"I claim as my invention (1) an endless perch, A and A}, substantially 
as and for thepurpose set forth; (2) Connecting rods, C and C, pivoted at 
or near the opposite ends of the perches, A and A, and provided with links, 
D, and springs, B and B, ail combined to operate between the opposite 
perches, A and A, substantially as and for the purpose set forth." 

The spécifications and claims of the reissue patent are as follows : 

"My invention relates to that class of road wagons in which the front and 
rear bolsters or axles are eonnected by side-bars or perches, and in which the 
body is hung upon semi-elliptic springs; and the object of my invention is to 
hang the body low down and close to the side-bars without being liable to 
strike the latter. This object is secured by arranging the side springs inside 
the side-bars or perches instead of outside, as heretofore, and by Connecting 
their adjacent ends to an equalizing device arranged to operate between said 
bars, as f uUy described hereinafter. 

"The frame Connecting the axles is made of one or more strips or pièces, 
as shown in the accompanying drawing, which is a plan of suflicient of a road 
wagon to illustrate my invention. It consists of two pièces, A, AS each 
suflicient to form one bolster and the half of each perch, and bent to the U 
shape shown ; the ends of the two bent pièces being then spliced at F, P. The 
frame thus formed has no jointed corners, and constitutes an endless perch 
of great strength. 

"Heretofore, in hanging the bodies between side-bars or perches, it has 
been necessary, to prevent the body from tilting and striking said bars, to ar- 
range the latter at such a distance from the body that they limit the move- 
ment of the wheels in turning so that a ' short turn ' cannot be made. T obvi- 
ute this by hanging the springs inside the perches, and by so equalizing the 
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action of the sprîngs that the body is prevented from tilting laterally, per- 
mitting the perches to be arranged much doser to the body than heretofore. 
To secure this action I unité the adjacent ends of the aide springs, arranged 
between the perches to ears, D, of an equalizing bar, G, turning in suitable 
bearings so that any excess of weight upon one spring turning the bar, G, 
also lowers the other spring to an equal extent, and préserves the body hori- 
zontal, so that it will not strike the side perches. 

"The arrangement of equalizing bars in combination with both ends of the 
aprlngs, as shown, secures a like effect at each end of tlie spring platform. 
Another resuit of this arrangement is the suspending of the body lower do vvn 
than is possible when the springs are outside of the perches, whieh would be 
struck by the body if it were not raised well up above them. I am aware 
that equalizing bars bave been used in connection with bodies hung to springs 
outside the perches; but in sucb cases the resuit whieh I effect is not attained, 
which is the perf ect support of the body, while allowing ail désirable vertical 
movement without unduly spreading the springs apart. 

"I claiin, (1) in a road wagon, the combination, as set forth, of a body, side 
perches, semi-elliptio springs arranged between the perches, and means for 
equalizing the action of such springs, as set forth; (2) the combination, 
with the semi-elliptic springs supporting a body between tlie side-bars or 
perches of a vehicle, of an equalizing bar arranged opposite and connected to 
the adjacent ends of said springs, substantially as set forth. " 

From the language of the spécifications in the original patent and 
of the claims, also, it is plain that the invention of the complainant 
consisted of (1) the endless perch; and (2) the Connecting roda piv- 
oted at or near the opposite ends of the perches, and provided with 
links and springs so as to operate between the opposite perches. In 
the reissue patent the same form of perch is described; that is, it 
is constructed so as to form by its connection with the bolster an 
endless perch without jointed corners. Neither of the claims in the 
reissue distinctly specify an endless perch, as in the original, but 
the claims must be read with the spécifications; and, when so read, 
there is no doubt the patentée intended to claim the same form of 
perch in the reissue as in the original patent. So, too, in the re- 
issue, the parts described in the original patent as Connecting rods, 
are made another essential élément in the patentee's invention. In 
the reissue they are described as equalizing bars, and their oper- 
ating effeet ia more elaborately stated than in the original patent; 
but in both it is évident that it was the intention of the patentée to 
claim that the efifect of the Connecting rods or equalizing bars is to 
equalize the action of the springs. The conclusion, then, must be 
that the endless perch and tbe equalizing bars, constructed as de- 
scribed, are alike claimed in the original and reissue patents. 

Thèse devices are not, either separately or in combination with 
other parts of a vehicle, anticipated by any patent hère exhibited. 
In the Curtis patent. No. 14:7,613, dated February IT, 1874, two 
perches bent in one pièce are shown, but the perches are closed by 
the bend in front of the head-block over the front axle, with the rear 
ends of the perches left open and framed into the rear axle bed or 
bolster. In the Saladee patent of February 20, 1872, No. 123,937, 
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the perches are closed by the bend in the rear of the rear axie, and 
the front ends left open and framed into the head-block over the front 
axle. In the Miller patent of September 6, 1870, No. 107,076, for 
an improvement in buckboard wagons, the buckboard resta upon the 
Bprings, which are attached to a cross-bar at the forward end, whicli 
la fastened to the reaches, but the springs at the rear end are at- 
tached to two hangers, fastened to the under side of the axle. In the 
Miller patent, No. 134,916, dated Jannary 14, 1873, the endless perch 
is not shown, nor the half-elliptie side spring. In the Toplifi and Ely 
patent, No. 122,079, of Deeember 19, 1871, the springs are outside 
the perches or reaches, and are arranged upon separate rock-rods, 
secured directly to the front and rear axles. In the Curtis patent of 
March 26, 1867, No. 63,223, the perches are open at the rear end 
and mortised into the rear axle, with end springs attached to the 
axles. But thèse varions inventions, which preceded the complain- 
ant's, show the state of the art when the complainant obtained his 
patents, and narrow the scope of his invention to such extent that 
the défendants cannot be adjudged infringers unless they hâve appro- 
priated, in substantial fortn of construction, the identical éléments 
which the complainant has the right to claim as new in his patent. 
Side springs placed between the perches are shown in the Gurtis 
patent, No. 147,613. The complainant, in the spécifications of his 
patent. No. 123,937, states that the idea of equalizing the action of 
springs by means of cross-bars or Connecting rods was at that date, 
February 20, 1872, old and well known, although the particular form 
of construction and attachment of such Connecting rods, shown in the 
patents in suit, was not exhibited before the issuanee of thèse pat- 
ents. Perches bent at one end were also old when the complainant 
obtained his patents. Assuming, therefore, that the reissue patent 
sued on is valid, the question is, do the défendants make a running 
gear for vehicles in which there are combined an endless perch and 
an equalizing bar connected to the adjacent ends of semi-eliiptic 
springs, supporting the body of the vehicle between the perches ? If 
they do not, then there is no infringement. In other words, to make 
the défendants liable as infringers it must appear that they hâve 
appropriated ail the éléments of the complainant's combination, or 
their équivalents, and this they hâve not done. 

First, the gearing made by the défendants does not exhibit the end- 
less perch. It is true that in their gearing two perches are bent in 
one pièce, but only the front end is closed, while the rear ends are 
open, eaeh end being connected with the rear axle. In short, instead 
of making the Saladee perches, the défendants make the perches 
shown in the Curtis patent of 1874. 

Secondly, the défendants connect the springs with an equalizing 
rod at the rear of the gearing, substantially as is shown in the com- 
plainant's patents. But the springs are connected at the front end 
of the gearing directly with the bent end of the perches, and there is 
v.20,no.l0— 44 
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no equalizing rod at that end of the running gear. That the com- 
plainant, when he obtained bis patent, regarded two equalizing bars — 
One at each end of tbe vehicle — as easential parts of bis invention, 
ia apparent (1) from tbe drawings wbich he submitted to the patent- 
offiee; and (2) from the language of the spécifications and second 
claim of the reissne. In the spécifications he says that to secure an 
eqnalized action of tbe springs, "I unité the adjacent ends of the 
side springs, arranged between tbe perches, to ears, D, of an equaliz- 
ing bar, G, tuming in suitable bearings, so that any excess of weight 
iipon one spring tuming tbe bar, C, also lowers the other spring to an 
oqual estent and préserves tbe body horizontal, so that it will not 
strike the side perohes. . The arrangement of equalizing bars in com- 
bination with both ends of the springs, as shown, secures a like efifect 
at each end of the spring platform." In the second claim there is 
claimed as part of the combination "an equalizing bar arranged op- 
posite and connected to the adjacent ends of said springs." From 
ail this it is apparent that the défendants omit from their running 
gear one of the parts necessary to make the complainant's combina- 
tion. And, as the court bas already indicated, the field of invention 
with référence to running gear for vehicles was so covered prier to 
the complainant's patents that upon settled principles of patent law 
his patents cannot bave the broad construction to wbich a patent for 
a wholly new and original deviee might be entitled. Tbe défendants 
make a vehicle with side-springs between the perches, which are as 
fully shown in the Curtis patent of 1874 as in the complainant's re- 
issue. They make the Curtis perch and not an endless perch. Tbey 
omit one of the equalizing rods deseribed and claimed in the com- 
plainant's patent. Upon this state of facts can the défendants be 
adjudged infringers? The court is clearly of tbe opinion that they 
cannot; and upon the ground of non-infnngement, without deeiding 
tbe points made by defendant's counsel involving tbe validity of tbe 
reissue patent, tbe bill will be dismissed. 



Hayes V. Dayton. 

{Œreuit Oourt, 8. D. New Yorh. June, 1884. 

1. Patent Law— Ueopening Case oncb Decidbd for Trifling Rbasoks. 

Matter having been once decided will not be reheard because it is alleged 
that certain drawings before court at flrât trial ivere defeotive, and that évi- 
dence now proposed will show the structures in the original and the reissue to 
be the samc, unlcss the new évidence is so clear and positive that an entirely 
différent case is presented. 

2 JCTKISDICTION OF Oo-OBDINATE CotTRTS WITlt KeSPKOT TO EaCH OtIIER. 

One court does not reverse or revlew judgment of a court of co-ordinate ju- 
risdiction. 
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In Equity, 

James H. Whitelegge, for complainant. 

C. G. Frelinghuysen, for défendant. 

CosE, J. The bill allèges infringement of six reissued letters pat- 
ent. The claims in controversy are as follows: Claim 4 of No. 
8,597, claims 6 and 10 of No. 8,674, claims 1 and 6 of No. 8,675, 
claim 1 of No. 8,676, claims 2 and 6 of No. 8,688, and claim 3 of No. 
8,689. The décision of Judge Besedict in Hayes v. Seton, 12 Fed. 
Eep. 120, disposes of ail thèse claims with the exception of claim 6 
of 8,688, and, possibly, claim 2 of the same patent, aud claim 6 of 
No. 8,675. Eeissue No. 8,676 was not before the court in that action. 
As to the other claims referred to it was decided eitber that they were 
void as enlarging the scope of the original patent, or that devicea 
identically or substantially similar to those introduced hère did not 
infringe. 

It is urged by the complainant that, as to one of the patents at 
least, the drawings then before the court were defective, and that the 
évidence, now for the first time presented, indicates that the structures 
described in the original and in the reissue are substantially the 
same. For tbis reason, and others similar in character, the court is 
urged to re-examine the questions involved without référence to the 
fact that they hâve already been disposed of by the décision in the 
Seton Case. No sufficient reason bas been suggested to induce the 
court to adopt this course. It cannot be said that in that case a dif- 
férent conclusion would hâve been reached had ail the proof now pre- 
sented been introduced. It is not enough to show that in the orig- 
inal drawings and spécifications the disputed structure is described. 
It must be claimed also. Manufg Co. v. Stamping Co. 27 0. G. 
1131. The claims of the reissues referred to alone were dealt with, 
and after a careful examination and comparison thereof with the 
originals a construction adverse to the complainant was placed upon 
them. So long as this décision is undisturbed by the only tribunal 
which bas a right to review it, it must remain the law governing the 
case. The spectacle of one court overruling or reversing another 
court of co-ordinate jurisdiction, in the same circuit, would certainly 
be an anomalous one, It would be without précèdent and would 
lead to inextricable confusion. The examination hère must, there- 
fore, be confined to claims 2 and 6 of reissue No. 8,688, claim 6 of re- 
issue No. 8,675, and claim 1 of reissue No. 8,676. 

Eegarding claim 2 of reissue No. 8,688, Judge Benedict says: 

"lam unable, therefore, upon the testimony, to find that this claim bas 
been infringed, unless it be held that the construction of the gutters so as to 
keep them under cover of the bases is not an essential feature of the inven- 
tion. But if it be so held, then I must hold the claim void for want of nov- 
elty." 

In the case at bar the complainant in bis testimony mentions no 
infringing device, and there are no such devices opposite the marginal 
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Nos. 23 and 2é. Upon the argument, however, other devices else- 
where represented were pointed ont, whieh, it was insisted, contained 
ail the éléments covered by the daim. 

With the daim construed as above I am unable to find any testi- 
mony suffidently definite and certain to base thereon a finding that 
the défendant has infringed, 

Claim 6 oî this reissue is clearly void as an expansion of the original 
patent. The movable sashes sought to be secared are not even men- 
ti oned in the daims of the original. 

Of daim 6 of the reissue No. 8,675, Judge iJENEoicT says : 

" The subject-matter of the sixth claim of this reissue is not fouiid in the 
structures claimed to be infringing structures. In those structures there is 
but one set of openings, and those from tlie gutter directly to the outside." 

The claim is as foUows : 

"(6) In the base or baseTframe of a metallic skyhght, tlie combination of 
outlet-apertures,/and g, arranged to break-joint, as it were, or form an in- 
direct escape for the water accumulating in tlie bar-gutters, co, andbase-gut- 
ter, C, wftlioutpermitting the passage inward of wind, dust, rain, snovv, etc., 
substantially as described and set forth." 

I have looked carefully througb the proofs to find any satisfactory 
évidence of infringement. The complainant testified that in some of 
the structures which he examined the apertures were directly oppo- 
site eaoh other, and he was not sure that this was not true of ail. 
The witness Campbell testified positively that he found none that were 
not direct. As the break joint or indirect escape is an essential élé- 
ment of this daim it cannot be said that one who uses a direct escape 
with the openings opposite each other is an infringer. 

Claim 1 of reissue No. 8,676 is as follows: 

"(1) The combination of an internai angle-piece having one or more later- 
ally extending flanges, ribs, orwings with a sheet-metal bar or casing, essen- 
tially as and for the purposes described and set forth." 

If this claim is construed to cover the device shown in the drawing 
attached to the patent and described in the spécification it must be 
said that the défendant does not infringe. His bar is flat upon the 
top. The upper edges are not bent upward in juxtaposition to each 
other. There is no cap plate. There is no métal cap at the bottom. 
It is said that the cap at the bottom is not part of the invention, but 
it will be observed that there would be nothing to hold together the 
two pièces of the bar, as shown in the drawing, if the cap-plate to 
which the bar is riveted and the métal cap at the bottom were both 
omitted. The défendant uses neither. If, on the contrary, the daim 
is construed to cover broadly the combination of an angle-piece hav- 
ing two laterally extending flanges inclosed in a sheet-metal bar, it 
must be held void for want of novelty. 

For thèse reasons the bill is dismissed, with costs. 
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Thayeb V, Hakt, Jr., ana others. 

\fiireuit Court, S. D. New York. June, 1884.) 

Patent Law— Prior Patent— Prior Invention— Burdkn of Pkoop. 

Where the défendant, in an infringmeat suit, proves that he invented the 
patented devioe before the date of the plaintifî's application, the burden is 
transferred to the plaintiflE to satisfy the court beyond a reasonable doubt that 
he first conceived the invention. 

In Equity. 

Josiah P. Fitch, ior complainant. 

Frédéric H. Betts and C. Wylbjs Betts, for défendants. 

CoxE, J. The complainant is the owner of letters patent No. 202,- 
673, dated April 23, 1878, for an "improvement in neok-tie shields." 
The apphcation was filed December 20, 1877. The défendants are 
owners of letters patent No. 220,610, dated October 14, 1879, for a 
similar invention. Their application was filed August 28, 1879. 
Both patents are designed to secure a pin formed with a shoulder, 
and 80 constructed that it may be conveniently and firmly attached to 
a neck-tie shield without using any device for the purpose of fasten- 
ing except the pin itself. The only différence so far as the pin in 
question is concerned, irrespective of the method of attaching it, is, 
that in complainant's device the upper end of the pin is turned away 
from the point, and in dcfendant's'it is turned towards the point. 
The principal controversy relates, therefore, to the question of prior 
invention. The complainant's patent antedating the défendants', it 
was ineumbent upon them to prove beyond a reasonable doubt that 
theirs was the prior invention. Thia they hâve done by proof so pos- 
itive that the complainant's counsel conceded on the argument that 
the date of their invention was January 15, 1877; 11 months prior 
to the filing of the complainant's application. This date being fixed 
the burden was transferred to the complainant to satisfy the court 
by proof as convineing as that required of the défendant that his 
invention preceded theirs. The rule in such cases is very strict. It 
is so easy to fabricate or color évidence of prior invention and so 
dif&cult to contradict it, that proof has been required which does uot 
admit of reasonable doubt. Where interests so vital are at stake, 
where intervening years hâve made perfect acouracy well nigh im- 
possible, -^here an event, not deemed important at the time, has 
been crowded from the memory and obscured by the ever varying 
incidents of an active life, it is not difBcult to imagine that even an 
honest naan may be led erroneonsly to persuade himself that the fact 
accords with his inclination concerning it. 

The évidence of prior invention is usually entirely within the con- 
tre! of the party asserting it, and so wide is the opportunity for dé- 
ception, artifice, or mistake, that the authorities are almost unani- 
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mous in holding that it must be established by proof clear, positive 
and unequivocal; nothing must be left to spéculation or conjecture. 
In Coffin V. Ogden, 18 Wall. 120, Mr. Justice Swayne says : 

"The invention or discovery relied upon as a défense, must hâve been com- 
plète, and capable of producing the resuit sought to be accomplished ; and this 
must be shown by the défendant. The burden of proof rests upon him, and 
every reasonable doubt should be resolved against hira." 

In Webster Loom Co. v. Higg'ms, 4 Ban. & A. 88, the court (at 
page 98) says : 

"The burden of proof rests upon the défendants, to show, beyond a fair 
doubt, the prior knowledge and use set up ; but, where they bave sustained 
that burden by showing such knovrledge aud use prior to the patent, the bur- 
den of showing the still prior invention claimed, by at least a fair balance of 
proof, must rest upon the plaintiff." 

In Wood V. Gleveland RoUing-mill Co. 4 Pish. 550, the court, re- 
ferring to the witnesses called to establish prior invention, says, at 
page 659 : 

"Their imagination is wrought upon by the influences to which their minds 
are subjected, and beclouds their memory. When the défense is made, it is 
the duty of courts and juries to give it effect. But suoh testimony should be 
weighed with care, and the défense allowed to prevail only where the évi- 
dence is such as to leave no room for a reasonable doubt upon the subject. " 

In Howe v. Underwood, 1 Fish. 160, Judge Spbague, at page 175, 
says: 

"How invariable is it that after a great invention has been brought before 
the world, has become Icnown to the public, and put in form to be useful, 
that people start up in varions places aud déclare that they invented the same 
thing before. After having seen what has been doue, the mind is very apt 
to blend subséquent information with prior recollections, and confuse them 
together. Prophecy after the event is eaay prophecy. " 

Within the rule thus established the question to be answered hère 
is: Has complainant satislied the court beyond a reasonable doubt 
that he conceived his invention prior to January 15, 1877? After 
making every allowance for the inexpérience of someof complainant's 
witnesses, several of them being young women called for the first 
time to the witness stand, it must be said that his évidence is involved 
in such contradiction, uncertainty and confusion that he has failed 
to bring himself within the rule above adverted to. The complainant 
fixes the middle of October, 1876, as the time of his invention. The 
circumstances which, among others, lead him to do so, are as follows : 
During his absence at the centennial exhibition in October, on which 
occasion his wife and child accompanied him, the firm of Hubbs & 
Klein left an order with his forewoman for five gross of "Chancellor 
shields" with pins attached. On his return, in order to avoid theex- 
pense of purchasing the pins then in the market, he commenced ex- 
perimenting with a common pin and in connection with Albert M. 
Smith suceeeded in making the patented invention. A shield and 
pin precise]y like the défendants' deviee, alleged to hâve been made 
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shortly after this time, was produced in évidence. In the latter part 
of the same month or early in November another order for similar 
shields and pins was filled for the same firm, and also one for Anson 
Pitcher, of Boston, The pliers and other toola used in bending and 
fastening the pins and a mémorandum book of one of the workwomen 
in which appears an entry in compiainant's handwriting, under date 
of October 28, 1876, alleged to refer to the "Chancellor shields" in 
question, were also exhibited to the court. 

The witnesses are further enabled to locate the date of the inven- 
tion by the circumstances, — First, that it oceurred a short time prior 
to compiainant's removal of his place of business from Walker street 
to Center street, and very soon after some fans, known as "Centen- 
nial fans," were finished. Though thèse are the salient features, 
there are several other circumstances which tend to corroborate the 
complainant in fixing upon October, 1876, as the time -when the idea 
of the patented pin first entered his mind. But the défendants hâve 
succeeded in contradicting or casting suspicion upon eaeh one of the 
principal transactions which the complainant bas grouped around his 
invention as forming the data by which he locates the time. It is 
shown, for instance, that he visited the exhibition at Philadelphia 
with his wife and child in August and not in October. It must, there- 
fore, be said either that the invention was not immediately after that 
visit or that it was not in October, and it is diflScult to reconcile either 
conclusion with the other testimony. Being recalled the complain- 
ant testified that he again visited Philadelphia in October, but he 
went alone and was there but a single day. This could hardly hâve 
been the occasion referred to by the witness Cordelia White, as her 
recollection relates to the former rather than the latter visit. 

The défendant also ofïered évidence proving or tending to prove 
the following facts : That although Hubbs & Klein were associated 
together in business no partnership between them ever existed ; that 
the October order referred to was never given and no entry thereof 
appears upon compiainant's books for 1876, notwithstanding the fact 
that it is alleged to hâve been given in circumstances which would 
ordinarily require an entry to be made. Indeed, no mention is made 
in the ledger of 1876 of Hubbs & Klein, either as a firm or as indi- 
viduals, and there is no entry, either that year or the next, of which 
it can be positively asserted that référence is made to the patented 
pin. The books do show, however, that for a year and more after the 
alleged invention of this cheap and simple deviee the complainant 
purchased of the défendant Hart large quantities of a much more ex- 
pensive pin, and a few days before he bought 25 gross of "barrel 
pins" and a pair of pliers for attaehing them to the shields. There 
are circumstances which strongly connect thèse pliers with the pair 
produced by the complainant. 

No satisfactory évidence is offered that the shields sent to Anson 
Pitcher had pins of any kind attached. 
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The proof leaves little room for doubt that the removal to Center 
street did not take place until November, 1877. In addition to com- 
plainant's letter pointing to this date, bills emanating from bis es- 
tablishment are produced, dated from Walker street as late as Oeto- 
ber 13, 1877, and from Center street November 10, 1877. There is 
certainly a strong presumption, in the absence of direct proof, that in 
October the complainant was at Walker street and in November at 
Center street. 

Thèse circumstances, taken in connection with the testimony that 
the invention was conceived just before removing, and that the pat- 
ented pin was first manufactured after the removal, farnish very 
persuasive évidence that the invention was in the fall of 1877 iustead 
of the fall of 1876. The witnesses were testifying to events which 
took place six and seven years before. They certainly are mistaken 
as to some of them. Why may they not, without any wrongf ul intent, 
bave mistaken the year also ? 

It is not thought necessary to enter upon a more extended review 
of the évidence, which is very voluminous and is diseussed with great 
care and élaboration upon the briefs presented. It is enough to say 
that no one of the principal circumstances relied on by the complain- 
ant is free from perplexity; eitherits own date is uncertain or there is 
difficulty in Connecting it with the invention, It would be idle to 
assert that ail this does not create the doubt which the authorities 
hold must be absent from the mind of the court. 

The resuit bas been reached without référence to the déclarations 
or admissions of the joint inventer Albert M. Smith, either in writ- 
ing or otherwise. 

It foUows that the bill must be dismissed, with costs. 



Haet, Jr,, and others v, Thayeb. 
'Circuit Court, S. D. New York. June, 1884. > 
Points in dispute deoided in preceding case of Thayer v. Hart. 

In Bquity. 

Frédéric H. Betts and G. Wyllys Betts, for complainants, 

Josiah P. Fitch, for défendant. 

CoxB, 3. This action involves the same patents examined in Thayer 
V. Hart, ante, 693. Infringement is admitted, and the question of 
prior invention alone is involved. The resuit reached in that action 
disposes of this also. 

There should be a decree for an injunction and an account, with 
costs. 



RtJMSBY V. BUOK. 697 

RuMSEv and others v. Buck.* 
(Circuit Court, E. D. Missouri. May 30, 1884.) 

1. Patents— AsBiQKOEs Bstopped from Dispcting Validity. 

A., B., and C, who were tenants in cominon of an interest in a patent on 
drilling clamps, obtained anotiier patent for an improvement in sucli clamps. 
Thereafter 0. transferred liis interest in tlie former patent to A. and B., and 
they transferred tlieir interest in tlie latter patent to him, and liis lieirs and 
asaigns, to hold and enjoy tlie benefit ttiereof during ttie period for whicli tlie 
letters had been granted. And they agreed with 0. upon tlie price whicli each 
of the parties was to charge for tlie clamps to be manufactured under their 
respective patents. In a suit subscquently brought by A., B. , and atiotlier to 
enjoin the manufacture and sale of clamps under C.'s patent, held, tliat A. 
and B. are eatopped from claiming that their patent is infringed by clamps 
manufactured under C.'s patent. 

2. Samb— Impbovement xs Clamps fob HoLDisa Ratchet-Dkil,i,s fok Drill- 

ing Railroad Rails. 

Letters patent granted Louis Beland, January 16, 1877, No. 186,225, for an 
improvement in clamps for holding ratchet-drills for drilling railroad rails, held, 
not infringed by clamps manufactured under letters patent granted Flavius J. 
Underwood, Andrew Wanen, and Perrin G. March, July 9, 1878, No. 205,927, 
for an improvement in railroad track-drilla. 

In Equity. Suit for the intringement of a patent lor an improve- 
ment in drilling clamps for drilling railroad rails. 

Parkinson & Parkinson, for complainants. 

George M. Stewart and Brittoii A. Hill, for défendants. 

Treat, 'S.,{prallij.) It appears from the bill that complainants War- 
ren and March dérive title to the patent, which it is alleged has been 
infringed, through Flavius J. Underwood, and the complainant Rum- 
sey dérives his title direct from the patentée, Beland. From the aver- 
ments of the bill and auswer, which were supported by the évidence, 
it appears that iu September, 1877, Beland, the patentée, under whom 
complainants claim title, leased or assigned his patent to Flavius J. 
Underwood, for a period of 17 years from ita date, subject to a royalty 
of two dollars for each track-drill manufactured by Underwood. Sub- 
sequently, Underwood assigned to Perrin G. March, one of the com- 
plainants, one-third of the interest he had thus acquired, and to 
Andrew Warren another third, and the three added to this tenancy 
in common of the patent a copartnership to operate under it. Dur- 
ing the existence of this copartnership, Underwood invented another 
track-drill, and, by agreement vrith his eopartners, secured a patent 
on the same on the twentieth of April, 1878, which is numbered 205,- 
927, and is the one under which the défendant in this case is oper- 
ating. This patent was issued to Perrin G. March, Andrew Warren, 
and Flavius J. Underwood. In November, 1878, the copartnership 
between Underwood, March, and Warren was dissolved by mutual con- 
sent, and the agreement of dissolution was such that Underwood 
transferred to them jointly the remaining interest which he held in 

1 Reported by Benj. F. Rex, lisq., of the St. Louis bar. 
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the Beland patent, and Warren and March transferred to Underwood 
their interest in the patent No. 205,927. This is a full and abso- 
lute assignaient of the interest of March and Warren to Underwood, 
his heirs and assigna. On the sixteenth day of November, 1878, War- 
ren and March, then lessees of the JSeland patent, and Underwood, 
as sole owner of his own patent, enfcered into an agreement as to the 
priée which should be charged for drills which they were respeetiviy 
to manufacture under the two patents. Thereafter, on the twenty- 
fifth of February, 1881, Beland assigned the interest remaining to 
him in his patent to Eumsey. Whether this transfer was made to 
Eumsey for his benefit, or was merely colorable, and for the benefit 
of Warren and March, is a question upon which there was évidence 
both ways. The défendants claimed that the évidence established 
the latter state of facts conclusively. 

It is now claimed by the complainants that clamp-drills manufae- 
tured under the Underwood patent infringe the Beland patent, and 
they ask for an injunction to restrain their manufacture and sale, 
and for an account. 

Under this state of facts, the défendants insisted, among other 
things, that complainants Warren and March were estopped from 
claiming that drills manufactured under the Underwood patent, No. 
205,927, are in infringement of the Beland patent, and that in any 
"event the Underwood patent does not infringe the Beland patent. 
The Beland patent is a combination eonsisting of the foUowing parts : 
An open rectangular iron or steel frame, at the open end of which the 
side bars are bent at their ends, so as to engage the lower outer flange 
of the rail, and are offset so as to adapt the ratchet-drill to the proper 
position for use. The side of this rectangle, opposite the rail to be 
treated, or the open side, consists of two parallel bars, between which 
a iianged nut is placed, and so adjusted as to slide between thèse 
parallel bars at wUl. This nut is bored and threaded to receive and 
hold a screw, which is to be so oporated as to furnish the motive 
power of the drill when in opération. This feed-screw bas a hand 
wheel or lever attaehed at the outer end, by means of which the mo- 
tive power is communicated to the drill. ïhe inner end of this drill 
is made concave to receive the outer end of a rachet-drill. When 
thus oonnected, this screw may be turned by the hand when the drill 
is being operated, and the drill projected forward as rapidly as nec- 
essary, until it bas pierced the rail. Inasmuch as the drill must re- 
ceive its motive power from this feed-screw, when held by this nut, it 
becomes indispensable to this patent that the nut which holds this 
screw shall be held firmly in position, so as to enable the screw to 
force the driU forward, and this nut must be so held that it can carry 
and permit the opération of the feed-screw through its center. For 
this reason the nut is placed between and held by parallel bars. The 
machine is operated by working the ratchet-drill with one hand, and 
the feed-screw with the other. No one of the parts is claimed as 
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new, but combination of ail thèse parts alone is secured by the patent. 

The Underwood patent, No. 205,927, bas the open rectangular iron 
or steel frame, with the ends of the sides which approach the rail so 
bent as to engage the lower and outer flange. On the side opposite 
the rail to be pierced, and underneath the single bar which forms that 
side of the rectangle, is a bail so attaehed to the frame as to swing 
out and enable the frame to become firmly attaehed to the rail, and 
to hold the frame in position while the drill is in use. 

In place of the parallel bars made necessary in the Beland patent, 
there is hère a single bar, which forms this side of the rectangle. On 
this bar a mortised center-piece is placed, and made to slide upon 
the bar, and is held rigidly in position by a key or set-screw. On 
the inside of this center-piece is a counter-sink or hole to receive the 
center of the ratchet-drill. This center-piece is moved along this 
single bar to the place opposite the hole to be drilled in the rail and 
then màde fast, and the ratchet-drill applied. In this device the mo- 
tive power which is communicated to the drill is in the drill itself ; 
that is, to the frame adjusted, as described, the ordinary ratchet-drill 
is applied, which bas its own motive power. Besides omitting the 
parallel bars and the nut holding the feed-screw, the Underwood pat- 
ent bas added the bail and the device for holding the support of the 
drill fast; that is, the set-screw or key. Thus the combination found 
in the Beland patent is not found in the Underwood patent. 

I dismiss this bill on two grounds : First, that the parties plaintiff 
hère — two of the three, at least — are estopped. Second, that there 
is no infringement. 



Davis Impboved Weohght Iros Wagon Wheel Co. v. Davis 
Wrought Iron Wagon Co. 

[Circuit Court, N. D. Nm York. June 21, 1884.) 

1. Patent Law— Légal Titlb as Opposed to Equitabub— Notice. 

The légal title to a patent will prevail over the équitable title, uniess the 
rights of the holder of the légal title were aoquired with notice of the equities 
of the party in whom the équitable title is. 

2. Corporation — Bffbct of KnowI/Edoe op Stockholders. 

A corporation ia not aflected with not ice of facts hecause some of the pro- 
moters who organized the corporation had linowledge of the facts, or because 
some of its stocliholders had notice. 

3. SaME — l'nESUMPTION OF KNOWLEDaa. 

A corporation is charged with notice of facts known to a director who is an 
active agent of the corporation in the transaction aflected by his knowledge, 
although he acquired his knowledge unofBcially. 

4. Samb — Knowledge op Oppiobrs oh Agents. , 

A corporation is not charged with notice of facts known to its offlcer or agent 
in a transaction between him and the corporation in which he is acting for 
himself and not for the corporation. 
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In Equity. 

R. H. Duell, C. H. Duell, ânàG. W. Hey, for complamam. 

John A. Reynolds, for défendant. 

Wallace, J. The défendant relies upon its équitable title to the 
patents in suit to defeat the complainant's bill. The complainaut has 
tbe légal title to the patents, having taken net only an assignaient of 
the inventions from the Messrs. Davis, who were the inventors, but also 
the statutory title, the letters patent being issued to the complainant. 
The défendant claims to hâve succeeded to the rights of the Davis 
Iron Wheel Company, under an agreement made by tbat company 
with the Davises, by the terms of which the Davises covenanted to 
apply in the name of that corporation, its assigna or successors, for 
ail patents for any improvements they might invent in iron wagons 
or any wheeledvehicle, or any parts thereof, and to transfer any such 
patents which they might procure to the company, its successors or 
assigns. The patents in suit are for inventions made by the Davises 
after this agreement was executed. 

As the complainant has acquired the légal title to the patents, its 
title must prevail over tbe équitable title of the défendant, unless tlie 
complainant's rights were acquired with notice of the equities of the 
défendant. 

Actaal notice of thèse equities is not shown, but the défendant 
contends that the complainant is chargeable with constructive no- 
tice. The défendant was ineorporated after the exécution of the 
agreement between the Davises and the Davis Iron Wheel Company, 
and the Davises were two of the five incorporators. They were also 
two of its five directors when they assigned to it the inventions 
patented, and when the letters patent were issued to it. The eir- 
cumstance that the Davises were promotei-s or associâtes with others 
m forming the corporation is not material. A corporation can hâve 
no agents until it is brought into existence, and after that it acts 
and becomes obligated only through the instrumentality of its au- 
thorized représentatives. Stockholders cannot bind it exeept by their 
action at corporate meetings, and it is undoubted law that notice 
to individual stockholders is not notice to the corporation, and their 
knowledge of facts is not notice of them to the corporation. Jn 
re Carews Act, 31 Beav. 39; Union Canal Co. v. Loyd, 4 Watts & 
S. 393; FairJiM Turnpike Co. v. Thorp, 13 Conn. 182; The Ad- 
mirai, 8 Law Eep. (N. S.) Mass. 91. Instances may occur where 
associâtes combine together to create a paper corporation, as a form 
or shield to cover a partnership or joint venture, and where the stock- 
holders are partners in intention. The libéral facilities offered by the 
âtatutes of many of our states for organizing such corporations are 
undoubtedly often utilized by those whose only object is to escape 
liability as partners by calling themselves stockholders or directors. 
Where such a coneern is fox'med, a court of equity might treat the 
associâtes as partners in fact, disregard the fiction of a corporate re- 
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lation between them, and subject the title of the property transferred 
to it by the promoters to aqy equitiea which might bave existed as 
against them. If it had been shown hère that the Davises formed 
the corporation for the purpose of transferring to it the inventions 
and patents which they were in equity obligated to transfer to another 
corporation, and that they contributed the capital and were the only 
persons having a substantial interest in the corporation, it might be 
BuccessfuUy urged that the corporation vpould stand in no better 
position thantheirs. Nothing of this, however, is in the proofs; and, 
in the absence of évidence, the court cannot assume that those per- 
sons vyho hâve been associated with the Davises as corporators and 
stockholders bave not the ordiaary rights and interests of stockholders. 
The question remains whether the complainant is charged with con- 
structive notice of the défendant 's rigbts because the Davises were 
directors of the complainant at the time it acquired its interest in the 
inventions, and when the letters patent were issued to it. The author- 
ities do not agrée whether a corporation is to be held cognizant of facts 
which bave corne to the knowledge of an officer or director unofficially; 
but the better opinion would seem to be that if the officer or director 
is an active agent of the corporation in the transaction affected by his 
knowledge, it is not material how or when he acquired his informa- 
tion. There is no évidence hère to show what took place between the 
Davises and the other directors or officers of the complainant in regard 
to the purchase of the inventions, or whether the Davises took any 
officiai part in the transaction which resulted in the issuing of the 
letters patent to complainant. The défendant relies on the mère 
fact that they were directors when thâ corporation derived its title, 
and insists that this circumstance alone is notice to the corporation 
of the infirmity of the title it obtained. This is not enough. It can- 
not be assumed that they participated as directors when they were 
representing their own interests as parties contracting with the cor- 
poration ; and it would be most unreasonable to charge the corpora- 
tion with notice of facts within their knowledge, but which it was not 
for their interest to communicate to the officers or to their co-directors. 
They were selling to the complainant what they had already sold to 
another, and, if they had communicated the facts, the corporation 
would bave purchased only a worthless title. If they had imparted 
their knowledge to the other directors or officers they would bave de- 
feated the object in view. The gênerai rule which charges a principal 
with the knowledge of his agent is founded on the presumption that 
the agent will communicate what it is his principal's interest to know 
and the agent's duty to impart. In the language of Mr. Justice Bkad- 
LEY, the rule "is based on the principle of law that it is the agent's 
duty to communicate to his principal the knowledge which he bas 
respecting the subject-matter of the negotiation, and the presumption 
chat be will perform that duty." The Distilled Spirits, 11 "Wall. 367. 
The rule bas no application when an agent divests himself of his iidu- 
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ciary oharacter and becomes a contracting party wîth hia principal, 
because there is no reason to présume that he will impart informa- 
tion whieh it is for his interest to suppress. " When a man is about 
to commit a fraud it is to be presumed that he will not disolose that 
circumstance to his coUeagues." Kennedy v. Green, 3 Mylne & K. 699. 
Accordingly, it bas been repeatedly adjudged that a corporation will 
not be charged by the knowledge of a director in a transaction in which 
the director is acting for himself, because he represents his own in- 
terests, and not those of the corporation. Com. Bank v. Giinningham, 
24Pick. 270, 276; Housatonic é Lee Banks v. Martin, 1 Metc. 308; 
Winchester v. Balt. d S. R. Go. 4 Md. 239; Seneca Go. Bank v. Neass, 
5 Denio, 337; La Parge Pire Ins. Go. v. Bell, 22 Barb. 54; Terrell 
V. Branck Bank of Mobile, 12 Ala. 502. 

As the défendant bas failed to show that the complainant's title is 
aflfected by notice of the facts upon which the defendant's equities rest, 
the complainant is entitled to a decree. 



The E. B. Ward, Jr. 

Cfireuit Court, B. D. Louisiana. June 5, 1884. 

1. Makinb Tort — Liability of Ship — Neoligenoe dp Fbllow- Servant. 

In the admiralty, no more than elsewhere, should the owner, without fault 
himself, be held as a gênerai warrantor of the competency of any of hia servants 
to the others, ail alike engaged.in the common employment of navigatlng the 
ship. 

2. SAME— CONTRIBUTORT NeGLIGENCB. 

Nor in the admiralty should one, as a gênerai rule, de compensated in dam- 
ages who has, by his own fault, contribuied to bring about his own injury. T7i» 
Wanderer, ante, 140, distinguished. 

Admiralty Appeal. 

Emmet D. Graig, for libelant. 

J. Ward Gurley, Jr,, for claimant. 

Pabdbe, J. James Breslin, in April, 1883, shipped as engineer 
on the steam-sbip E.B. Ward, Jr., plying between New Orléans and 
Central America. The ship sailed at midday on the twenty-eighth of 
April, 1883, and on the first night out, when in the Gulf of Mexico, 
between 8 p. m. and 12 midnight, he went on watch in the engine- 
room. At about 12 o'clock be ealled a fireman to take his place un- 
til he could go on deck to the lunch-room and get his lunch, which 
was set out from 6 p. m. to daylight, for ail who were on duty during 
the night. In ascending from the engine-room upon the deck, on his 
way to the pantry, he stubbed his foot against the curbing of the 
hatcbway, and fell over into the open space several feet to the bot- 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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tom, striking against obstructions on the way and catching at them 
until he reached the floor, where he lay stunned a short time, and 
then attempted to alarm the crew by his cries, but, failing to be heard, 
he scrambled up the hatch as best he could, and reached the engine- 
room in an exhausted condition. The Ward being engaged in the 
fruit trade, although at the time having no fruit on board, as she was 
bound to the fruit islands for a cargo, was provided with a sort of 
railing some three and a half or four feet high, called a booby hatch, 
through which the air could pass, and which at the same time served 
as a protection around the hatchway so as to prevent accidents of 
the kind that did happen to Breslin. The officers neglected on this 
occasion to place this hatch on, although the owaer testifies that it 
was his instructions to keep this booby hatch on, and adds that if it 
had been on this accident would not hâve happened. There were no 
lights about the hatch, although the ship had her regular lights for 
navigation, and, to make the hatchway more obscure, an awning was 
spread over it some distance above. Breslin was seriously injured 
by his fall, being badly bruised and having a rib probably fractured, 
and be was laid up unfit for work for three months or more. The 
weight of the évidence, although there ismuch conflict, is that it waa 
customary on the Ward for the engineer on duty during the night- 
watches to leave tL j engine and engine-room to go to another part of 
the vessel to get luuoa, although from the évidence of the master and 
owner Buch oustom was not with their authority, and was against the 
rules of the vessel. 

Upon the whole case, after much considération, I conclude, (1) 
that the booby hatch should hâve been placed over and around the 
hatchway, and that it was not so placed, through the neglect of the 
officers of the vessel; (2) that it was not the duty of the libelant, 
though one of the officers, to see that the booby hatch was properly 
placed; (3) that notwithstanding the prevailing habit or custom on 
the Ward for the engineer to leave his duty, without compétent relief, 
in the night-time, to seek lunch or anything else, in a distant part of 
the vessel, the libelant was in fault in leaving his post for the purpose 
he did, and that his so leaving his duty, as aforesaid, and thus endan- 
gering the safety of the vessel, was a gross breach and neglect of duty. 

In this connection it is proper to state that there is évidence in the 
record tending to show that the lunch was provided on the Ward for 
the officers to partake of in going'on and coming off watch in the night- 
time, and was not intended as an invitation for officers on duty to 
quit their stations. And it would seem that no matter how slack and 
easy-going the discipline and rules may be on steam-ships on the high 
seas, a habit or practice for the engineer to leave his post without 
proper relief ought not to be countenanced. 

The case, therefore, is one where the libelant bas been injured 
through the négligence of the other officers on the vessel, while he 
himself was grossly neglecting his own duty to the ship and her own- 
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ers. In the courts of law and equity the rule is well settled that a 
master is not liable to his servant for the négligence of a fellow-serv- 
ant while engaged in the same common employaient, unless he has 
been négligent in his sélection of the servant in f ault, or in retaining 
him after notice of incompetency. Nor does the master warrant the 
competency of any of his servants to the others. Shear. & E. Neg. 
§ 86. See, alao, Moak, Underh. Torts, rule 14. In the présent case 
there might, perhaps, be a question as to whether, as between the 
libelant and the master of the ship, there was that common employ- 
ment, as the master commande and controls the whole ship and crew; 
but then, to make it pertinent, there should be évidence to show that 
the négligence resnlting in injury was attributable to the master. It 
is also well settled in the same courts, as a gênerai rule, that one who 
is injured by the mère négligence of another cannot reeover any com- 
pensation for his injury if he, by his own négligence or willful wrong, 
proximately contributed to produce the injury of which he complains. 
See Shear. & E. Neg. § 25. Courts of admiralty administering mari- 
time law are not bound by thèse arbitrary rules ; but so far as they 
are applicable to cases arising within admiralty jurisdiction, the rea- 
sons of justice and equity on which they are founded are proper con- 
sidérations for the court that in such cases exercises a large discré- 
tion under ail the circumstances of the case in giving or withholding 
damages in cases of maritime torts and injuries. In the admiralty, 
no more than elsewhere, should the owner, without fault himself, be 
held as a gênerai warranter of the competency of any of his servants 
to the others, ail alike engaged in the common employment of navi- 
gating the ship. Nor in the admiralty should one, as a gênerai rule, 
be compensated in damages who has, by his own fault, contributed to 
bring about his own injury. 

In the présent case I am clearly of the opinion, under ail the cir- 
cumstances, that it is not one where the libelant is entitled, in reasou 
or justice, to damages against the claimant. It seema that the libel- 
ant was furnished with such care and attendance as were within tho 
means of the ship, and was brought back to this port and paid his 
wages, so that there is no claim of any neglect of duty by the ship in 
thèse respects. 

In the case of The Wanderer, ante, 140, recently decided, the libel- 
ant was given costs, but the contributory fault in that case was triv- 
ial compared with the neglect of duty In this, and there were other cir- 
cumstances to distinguish that case. 

A decree will be entered dismissing the libel herein, with costs oî 
both courts. 
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WiLSON V. EOCK iSLAND i'APEB Co. 

[Circuit Court, N. D. lUinoi». June 11, 1884.) 

Rkmovai, of Cause — Tbial— Issue Raised bt Dbmukbbk. 

The trial in the gtate court of an issue raised by a demurrer, which involves 
the merits of the action, ig a trial of the action within the meauing of the act 
of March 3, 1875, and tlie cause cannot thereafter be removed into the United 
States court. 

Motion to Eemand. 

G. W. Kretzinger, for plaintiff. 

Charles M. Osborne, for défendant. 

Drummond, J. The Eock Island Paper Company, being indebted, 
executed two deeds of trust on its real property to secure two notes. 
Thèse deeds of trust contained certain covenants to keep the prem- 
ises ihsured for the benefit of the créditer. The company afterwards 
effected insurance with various underwriters for the ditïerent amounts, 
and some of thèse policies were made for the benefit of particular 
creditors for spécifie amounts. The policies contained the usual ap- 
portionment clause in case the loss was less than the amount insured. 
Afterwards the mill and machinery, which were insured and upon the 
land covered by the deeds of trust, were destroyed by fire, so that the 
amount of loss was about 60 per cent, of the amount of the policies, and 
this amount was remitted by the various insurance companies to their 
agents. The instruments which directed the payments of thèse vari- 
ous amounts were in the hands of a party for the benefit of whom it 
might concern. The plaintiff in this case, being the créditer under 
thèse mortgages, caused the property to be sold. He bought it in for 
an amount much less than the debt, and then filed a bill, by which 
he claimed that under the covenants of the trust deeds he had a lien 
upon the entire insurance fund created by ail the policies of insur- 
ance to the extent of the debt due to him ; and he insists that thèse 
policies of insurance became a security for the payment of his in- 
debtedness, and that he had an équitable lien. To this bill the paper 
company were made a party, and ail the insurance companies, and 
the différent creditors to whom the policies were made payable. The 
plaintiff is a citizen of Illinois, and the paper company is also a cor- 
poration of Illinois, and some of the creditors to whom thèse policies 
were assigned were also citizens of Illinois. lu order to obtain the 
relief he soughl, the plaintiff would be entitled to an account between 
himself and the paper company, and the creditors of the company, 
and ail persons who claimed any interest in the policies. The sum- 
mons in the case was returnable to the September term, 1883, of the 
Eock Island circuit court, At that time, certain of the défendants, 
some of the creditors for whose benefit the policies were made, filed 
a demurrer to the bill, and on September 28th the court sustained 
the demurrer, and the plaintiff, on the following day, took leave to 
v.20,no.ll— 45 
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amend, and thereupon filed the amendment, and, at the same time, a 
pétition and bond for the removal of the cause. The motion is now 
to remand the case to the state court, and the question ia whether 
this court has jurisdietion of the case. 

It may be doubted whether there ia, within the meaning of the act 
of 1875, a separate and distinct controversy between the plaintiff 
and any one of the défendants, and which can be fully determined as 
between them. The bill makes the various défendants named parties 
for the purpose of enforcing a hen which the plaintifï claims he has 
upon the fund. It may be that every one of the défendants is in- 
terested as to his contributory portion for which he may be liable, 
but that controversy is one which may efïect, more or less, ail the 
other parties. But, however this may be, it seems clear that the ap- 
plication in this case was not made in proper time. There was a 
gênerai demurrer filed by some of the défendants to the bill. Other 
défendants filed a spécial demurrer. Upon argument the court held 
that the demurrers were well taken, because there was no equity in 
the bill, and afterwards granted leave to the plaintiff to file amend- 
ments to the bill, and after that the plaintiff filed a pétition for the 
removal of the cause. There had been some différence of opinion in 
the courts as to whether, under such circumstances, it was compétent 
for a party to ask for the removal of the cause; but that question 
seems to hâve been decided by the suprême court of the United States 
in the case of Alley v. Nott, 111 U. S. 472; S. C. 4 Sup. Ct. Eep. 
495. In that case thé court says that an issue of law, such as was 
raised in this case, "is the trial of the cause as a cause, and not the 
sêttlement of a mère matter of form in proceeding. * * * Uq. 
der such circumstances the trial of an issue raised by a demurrer, 
which involves the merits of the action, is, in our opinion, a trial of 
the action within the meaning of the act of March 3, 1875. To al- 
low a removal after such a trial would be to permit a party to exper- 
iment on his case in the state court, and, if he met with unexpected 
difficulties, stop the proceedings and take the suit to another tri- 
bunal." 

Now, in this case, the bill which the plaintiff had filed had become 
the Bubject of a gênerai demurrer. On that issue of law the court 
decided the case against the plaintiff. He had thus tried an experi- 
ment with the court, and had found it against him on the merits of 
his case. The fact that he had asked and obtained leave to amend his 
bill, as the case of Alley v. Nott décides, did not change' the rule upon 
the subject. So that, according to this décision of the suprême court, 
the application in this case was hiade too late, and therefore a mo- 
tion to remand the cause will be granted. 
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NatiokaIi Bank of Clinton, Iowa, v. Dorset Pipe & Paving Co. 

(Circuit Court, N. D. Illinois. January 17, 1884.) 

1. Bemoval op Cause— Dilioencb of Applicant. 

The law requires diligence on the part of the applicant for removal. He 
canuot remain passive, and tlien, af ter the lapse of several terms of the state 
court, make an application for removal. 

2. Samb— Mattebs not in the Record. 

Court cannot take judicial notice of matters that do not appear in the rec- 
ord. 

On Eemovai trom me Supenor Court of Cook County. 

Drummond, J. ïhis is a suit commenced in the superior court of 
Cook county, Illinois, in July last. The déclaration was filed on the 
twenty-fourth of July, and on August 8th the défendant filed a plea 
of the gênerai issue and three spécial pleas. No steps seem to hâve 
been taken in the case on either side until the thirtieth day of No- 
vember last, when a demurrer was filed to the third spécial plea, and 
on December Ist this demurrer was sustained. 

There are two facts assumed by the counsel, of neither of which, 
I think, the court can take judicial notice, as they do not appear in 
the record. The first is that the case was put upon the calendar in 
October ; the second is that there was no court held at a particular 
time, or, rather, that there was a vacation. Neither of thèse state- 
ments is verified by the record, and I do not think I can take judicial 
notice of either fact. On December 6th the third spécial plea was 
amended, and on the 15th a demurrer to the spécial plea, as amended, 
was sustained. 

By the law of this state there is a term of the superior court of 
Cook county on the first Monday of each month. The déclaration 
was filed in July and the pleas were filed on August 8th. There was, 
then, so far as I can judge, the August term, the September term, 
the October term, and the November term. It does not appear that 
any issue was made on the other spécial pleas, either of law or fact, 
and it does not appear that the défendant made any application, after 
the filing of the pleas on the eighth of August, requiring the plaintifï 
to reply or take issue on the other pleas ; and the question is whether 
the bond and pétition which were filed on the twenty-fourth of De- 
cember were filed in due time, under the act of 1875, so as to au- 
thorize the removal of the cause, and I am of the opinion that they 
were not filed in time. In order to reach this conclusion we hâve to 
hold that it is not compétent for the party who makes the applica- 
tion for removal to remain passive after a certain act bas been done 
by the other party; namely, when the pleas were filed it was not com- 
pétent for the défendant to say — "provided the plaintiff takes no 
step, makes no motion in the case — I will not make any motion; 
I will let the matter rest indefinitely, always reserving my right, 
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whenever the time cornes, no matter how far it may extend, and an 
issue is made up, to make the application for the removal of the 
cause." 

I decided in the case of Public Grain d Stock Exchange v. Western 
Union Telegraph Co. 11 Biss. 568, S. C. 16 I'ed. Eep. 289,that the law 
required the exercise of diligence on the part of the applicant for re- 
moval; that it v?as not compétent for him to lie still; or, if he had the 
right under the law or practice of the court to take certain steps in 
order to bring the case to an issue, that it was his duty to take them; 
and that he could not lie by and décline to act, — remain passive, in 
other words, — and then, after the lapse of several terms, make an ap- 
plication for removal. I am satisfied of the correctness of that dé- 
cision, and must hold it to be the law until it is overruled by the su- 
prême court of the United States. 

On the other side, there has been cited also a décision made by 
me, {Scott V. Clinton ê S. Ry. Co. 6 Biss. 529,) where, althougli a term 
had elapsed after the commencement of the suit before the issue 
was made up, I held that the party was not prevented from making 
the application on that account ; but that case is put expressly on the 
ground that it did not appear that the applicant had been guilty of 
any négligence, and therefore he was in time. 

Now, in this case, I cannot say that the applicant was not guilty 
of any négligence. It will be recollected that the question is not 
whether the case could hâve been tried absolutely, but only whether 
the case was triable; whether by any possibility it could hâve been 
tried. For instance, it might happen that the court, owing to the 
pressure of other business, could not try the case; but that is not a 
sufficient reason to anthorize the applicant to make the removal after 
the lapse of the term. So that the true question is whether the case 
was in a position where it could hâve been tried, or could hâve been 
placed in that position by the exercise of reasonable diligence. Now, 
I cannot say but that this case could hâve been in a position where 
it could bave been tried, prov^'ded the défendant had exercised reason- 
able diligence. It could hâve asked the plaintiff to reply to the plea; 
that is, to make an issue, either of law or fact. The plaintiff did 
make an issue of law on one of the pleas. The défendant did not 
ask that anything should be done as to the other pleas. That issue of 
law was decided against the défendant. Then the plea was amended 
and demurrer interposed, and that issue of law was decided against 
the défendant. Just observe what is the effeot of exercising such 
great liberality as it is claimed by the défendant should be exercised 
in this case, so as to authorize a removal. It may be that the whole 
case tums on a question of law. The défendant goes on, so to speak, 
experimenting with the state court ; makes an issue with the plain- 
tiff on one of the pleas : that is decided against him ; it makes another ^ 
that is decided against him. It may be that that is substantially the 
whole issue between the parties. Having thus experimented with the 
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state court, and that court being against the défense which is set up, 
it cornes to the conclusion that it will leave the state court and try 
the fédéral court, and thereupon files its bond and pétition, and asks 
for the removal of the cause. There has been the August term, the 
September term, the October term, and the November term before 
the application was made for the removal of the cause on the twenty- 
fourth of December. I think it comes too late ; and it seems to me 
that the case itself furnishes a strong reason -wby the court ought to 
require the exercise of reasonable diligence on the part of the appli- 
cant for removal, otherwise, unless, as in this case, the plaintiff sought 
to force the issue, the défendant might lie by indefinitely, as I before 
said, and then after the lapse of a dozen terms might ask for the re- 
moval of the cause. I do not think that was the meaning of the act 
of 1875, therefore I shall remand this cause. 



Smith v, Baker. 

Circuit Court, S. 1). New York. Ji ly 5, 1884.) 

Nbgugbiîtlt Spreading Contagious Disbase— Boarding-House— Action for 
Damages. 

Détendant took his childi'en when they had whooping-cougli, a contagious 
disease, to the boarding-house of plaintitt" to board, and by reason of his négli- 
gence her child, and the .children of othcr boarders, contracted the disease, 
whereby she was put to expense, care, and labor in conséquence of her child'a 
sickness, and sustained pecuniary loss by reason of boarders being kept away. 
Held, that défendant was liable for damages. 

At Law. 

Francis S. Turner, for plaintiff. 

Wheeler H. Peckham, for défendant. 

Wheblbr, J. The défendant took his children, when they had 
whooping-cough, a contagious disease, to the boarding-house of the 
plaintiff to board, and exposed her child and children of other board- 
ers to it, who took it. The jury hâve found that this was done with- 
out exercising due care to prevent taking disease into the boarding- 
house. She was put to expense, care, and labor in conséquence of 
her child's having it, and boarders were kept away by the présence 
of it, whereby she lost profits. Words which import the charge of 
having a contagious distemper are, in themselves, actionable, because 
prudent people will avoid the company of persons having such dis- 
temper. Bac. Abr. "Slander," B 2. The carrying of persons in- 
fected with contagious diseases along public thoroughfares, so as to 
endanger the health of other travelers, is indictable as a nuisance. 
Add. Torts, § 297; Rex\. Vantandillo, 4 Maule & S. 73. Spread- 
ing contagious diseases among animais by negligently disposing 
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of, or allowing to escape, animais infected, is actionable. Add. 
Torts, (Wood's Ed.) 10, note; Anderson v. Buckton, 1 Strange, 192. 
A person sustaining an injury not common to othérs by a nuisance 
is entitled to an action. Co. Litt. 66a. Negligently imparting such 
a disease to a person is clearly as great an injury as to impute the 
having it; and negligently affecting the healtb of persons injuri- 
ously as great a wrong as so affecting that of animais. 

It is objected that the jury may bave awarded damages for what 
tbe plaintiff might bave prevented by sending tbe ebildren away. 
But tbe jury were instructed not to give damages for anything that 
the plaintiff might, by tbe exercise of the reasonable care of a pru- 
dent person, bave avoided, and it is not to be presumed that tbey 
did. The évidence was somewhat conflicting ; and it does not ap- 
pear that any of tbe findings are witbout évidence to support them, 
or are against tbe substantial weigbt of évidence; nor that the jury 
were actuated by any improper motives. There must be, tberefore, 
a judgment for the plaintiff on the verdict. 

Motion overruled, and stay of proceedings vacated. 



United States v. Hays, alias McBlfresh, and otbers. 

[Circuit Court, W. D. Missouri. May Term, 1884.) 

1. Pensions — Second Marhiage — Fiust Huseand Living. 

A second marriage by a deserted wife who imagines her flrst husband dead, 
and lier continuing to Uve with the other party to such marriage after discov- 
ering her husliand to be alive, precludes her from claiming a pension, such hus- 
band having meantime entered and died in the service of the United States. 

2. Marhiage — Légal Intbnt — Presumption from Continued Intercourse. 

The presumption of the légal intent, with which parties innocently entered 
into on marriage, continues after ihe discovery of a prior liusband of the 
woman, still. alive; and their continuing living together and holding them- 
selves ont to the world as husband and wife constitute a relation to which the 
law attaches ail the légal rights, obligations, and disqualificaiions which flow 
from a marriage entered into according to the forms of law. 

3. Bame — Law of thk Place— Act of Conqress of 1882. 

The act of congreas of 1882 provides that, in determining the fact of mar- 
riage, the law of the place contrôla. 

At Law. 

Mr. Warner, U. S. Dist. Atty., for tbe United States. 

Waters é Wyn, for défendants. 

Krbkel, J. The United States brings this suit to recover of de- 
fendants tbe sum of $1,887.06 paid to Lucinda Hays, as widow of 
MiUon Hays, on account of pension moneys. Tbe testimony in tha 
case tends to show that Lucinda Hays, in 1840,was married in the state 
of Illinois, to Milton Hays ; that after said marriage tbey lived together 
as busband and wife until 1859, when Hays abandoned his family. 
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Mrs. Hays in the following year came to Grundy eounty, Missouri, 
and some time diiring 1860, under the impression that her husband 
had died, married Absolom McElfresh. About two years after this 
marriage, in 1862, Hays not being dead, as supposed, appeared at the 
résidence of McElfresh and wife, in Missouri, and caused them some 
annoyance, but finally went off and took up with a woman in lowa. 
In order to avoid a prosecution for this illégal conduct, he joined the 
fédéral army in March, 1864, and died in the service in June of the 
same year. Mr. and Mrs. McElfresh, after the appearance of Hays 
at their home in 1862, continued to live together as man and wife 
until 1865, when they separated. In 1879, Mrs. McElfresh, claiming 
to be the widow of Miiton Hays, applied for a pension for herself and 
two minor children, alleging and proving that she was the widow of 
Miiton Hays, and had not married again since Hays' death. A pen- 
sion certificate was issued to her on the sixteenth of December, 1881. 
This certificate was assigned by her to her daughter Mrs. Dyer, and 
by her to the défendant bank, who coUected the money, and now 
holds it under a notice of claim by the United States. The question 
thereupon arises : Was Mrs. McElfresh the widow of Miiton Hays, 
and as suoh entitled to a pension ? It is claimed for Mrs. Hays that 
her marriage with McElfresh was illégal and void, the statute of 
Missouri declaring it so, because Mrs. Hays had a husband living at 
the time. There can be no question of tha illegality of the marriage for 
the reason stated. The question still remains, however, what was the 
status of Mrs. McElfresh after the death of Mr. Hays? The testi- 
mony olearly thows that after the appearance of Hays in 1862, Mc- 
Elfresh and Mrs. Hays continued to live together as husband and 
wife the same as they had done before Hays' appearance in 1862, 
and continued so to live up to 1865, when they separated. There is 
no proof that any new or différent relation was entered into after the 
appearance of Mr. Hays; on the contrary, it bas been stipnlated be- 
tween the parties litigant "that no new or différent arrangement or 
marriage was entered into between them, but that their cohabitation 
and réputation continued the same as before." Upon this it is 
argued that the first relation between McElfresh and Mrs. Hays, be- 
ing illégal, and no new relation having been entered into, the relation 
remained illégal, as it was from the first- It seems to us that this 
is an erroneous view. The original intention of McElfresh and 
Mrs. Hays was not to commit an illégal act by their marriage, but, 
on the contrary, they attempted to conform to the law. This must 
be borne in mind in order to détermine the status of the parties. 
Their intention being a légal one at the time of entering into the 
mar'riage, the presumption of this iutent continues, even after they 
know that Hays was alive, though after that time their relation as 
husband and wife became to them a known illégal relation. Mc- 
Elfresh and Mrs. Hays being at the time of the death of Hays found 
in the relation oi husband and wife, the presumption of the légal in- 
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tent with wliîch tîiey entered into the marriage continued, and their 
continuing living together as husband and wife, and holding them- 
selves out to the world as such, constitutes a relation to which the 
law attaches ail the légal rights, obligations, and disqualifications 
which flow from a marriage entered into according to the forms of 
law. Holabird v. Ins, Go. 2 Dill. 167; Dyer v. Brannock, 66 Mo. 
401. The act of congress of 1882 provides that, in determining the 
fact of marriage, the law of the place controls. 

The foregoing view négatives the idea that any new or différent ar- 
rangement between McElfresh and Mrs. Hays became necessary, after 
the death of Hays, to remove the incipient illegality of their mar- 
riage. We assume it to be true, as stipulated, that no new or différent 
arrangements regarding the marriage were made between the parties, 
and that they continued living together as man and wife, Their so 
continuing to live was an ever-recurring affirmance of the good faith 
of the relation into which they had entered in the beginning. The 
intent with which relations such as are hère spoken of are entered 
into is ail important. As to Mrs. McElfresh's own views regarding 
her widowhood, it may be remarked that she did not apply for the 
pension until 1879, lé years after the death of her husband, and that 
after she did apply she bought and eonveyed property in the name 
of Lucinda McElfresh, the name by which she was known where she 
resided. 

The conclusions arrived at make it unnecessary to détermine the 
correctness of the ruling of the pension department, by which widows 
who lived in open and notorious adultery were denied pensions. 
Congress, in the act of the seventh of August, 1882, seems not only 
to bave affirmed this ruling, but to hâve gone beyond it by enacting 
"that the open and notorious adulterous cohabitation of a widow 
who is a pensioner, shall operate to détermine her pension from the 
commencement of such cohabitation." 

The judgment of the court is in favor of the United States. 

Bbeweb, 3., concurs. 



NOETHWESTERN FuEL Co. V. BuELINGTON, C. E. & N. E. Co. 
{Girouit Court, B. Minnesota. June, 1884.) 

COMMON CAKRIEBS — CONTRACT — TbNDBB OP GoODS. 

A railroad company is not responsible in an action for an alleged infrinffe- 
mont of a contract to carry coal for the plaintifC, unless It is proved that the 
plaintitï aotually tendered the coal to the company for transportation, and tha 
Company then ref used to carry it. 

C. D. O'Brien, I. V. D. Heard, and Oeo. B. Young, for plaintiff; 
Ji D. Springer and C. K. Davis, for défendant. 
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Miller, Justice. At my suggestion, at the endof about a three- 
days' trial before a jury at a term of this court, held a year ago, the 
plaintiff submitted to a nonsuit, with leave to make a motion to set 
aside the same. That motion was made, and was argued veiy elabo- 
rately by counsel on both aides, and since that time I hâve given the 
matter due considération, and am prepared to givemy opinion on the 
case at this présent time. 

In my view of the case, there is nothing but a question of fact ia- 
volved in this motion to set aside the nonsuit. I told counsel that 
they could go on and complète the case to the jury, in which case I 
should be compelled to tell the jury that I believed there was no évi- 
dence upon which a verdict eould be given of a violation of the con- 
tract; the contract being one by which the défendant, the railroad 
Company, agreed to transfer to a certain place, at a certain rate, a cer- 
tain amount of coal, and also some iron, for the Northwestern Fuel 
Company. I was of the opinion that no tender of the coal to be ear- 
ried had ever been made, or refused by the railroad company ; and I 
permitted counsel for two days to make efforts to prove a tender of the 
coal by the fuel company to be carried under that contract. Diiring 
that time a good many bills of lading were offered in évidence that 
were intended to show by implication that the fuel company had ten- 
dered that coal to the railroad company, and that the latter had re- 
fused to carry the same. I do not believe that any tender or any re- 
fusai was ever proved. I thought so then, and I am satisfied of it now. 
It would be idle — it would be foUy — to aJlow this proceeding to go 
further. This sum claimed by the plaintiff — the amount of money 
sought to be recovered — is enormous; and if the kind of proof which 
they offered of the violation of the contract could hâve been permitted, 
they could hâve recovered of the railroad company millions of dollars. 
They certainly expected to recover a million or half a million of dol- 
lars by virtue of this company not carrying this coal under the con- 
tract. It was amazing to me — it is now — that the company could be 
held liable when there was never a clear tender, saying, "Hère is the 
coal of the fuel company which I want you to carry over your road." 
I do not think there was any tender, and I do not believe that there 
can be anything substituted for it. 

The motion to set aside the nonsuit is denied. 
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Scott's Ex'ks V. City of Shbevepoet.* 

{Oireuit Court, W. B. Louisiana. May Tenu, 1884.) 

1. Prebceiptioîi— Effect op Plbdge— Intkerupts against PBiNcrPAL Obliga- 
tion. 

The pledge of a thing, legally made, in Louisiana is a tacit acknowledgment 
of the debt, and interrupls prescription against the principal obligation. 
i. Municipal ConpoKATioss— Powecs. 

A municipal corporation can exercise only the powers expressly granted to it, 
— tliose f airly implied f rom the granted powers, and those essential and indispen- 
sable to its declared objecta. 
8. Same— Power to Pledgk City Phopeety. 

The power to pledge city property is not essential to the declateû objects et a 
municipal corporation in Louisiana, and when an aot incorporaticg a city con- 
tains no rules relating to the pledging of municipal property, the city bas no 
power to do so. CivU Code, § 3151. 

4. Plba of Prescription— Tacit Acknowledgment op Debt by Municipal 

Corporation. 

Where city authorities turn over bonds to créditera, the act not being that of 
the municipal corporation, because illégal, it is not a tacit acknowledgment of 
the debt so as to preclude the city from setting up a plea of prescription. 

5. Municipal Corporation — Authority of Agent — Power of City — Subsé- 

quent ACTS CANNOT MaKB VOID OBLIGATIONS BlNDQÎG. 

■Where an agent of a municipal corporation has no authority to bind a city 
by giving notes, because the city has no authority to raise money to donate to a 
railway company, no subséquent act of the municipal authorities can make the 
obligation binding. 
t. Same — Power to Donate Aid to Railway Company — Obligation not Bind- 
ing unlbss Authobity to Issub. 

In the absence of express power, a municipal corporation cannot incur any 
binding obligation when its authorities borrow money in the name of the city 
for the purpose of donating pecuniary aid to a railway company. 

At Law. 

Wise é Herndon, for plaintift. 

W, A. Seay, for défendant. 

BoAEMAN, J. The défendant is a municipal corporation ; the officiai 
représentatives thereof being desirous of donating certain citj'lots to 
the Texas Pacific Eailway Company for dépôt purposes, issued 260 
$1,000 bonds. The bonds recite tîae purpose for which they were 
issued. In order to raise the money for the purchase priée of the 
several lots, the 260 bonds were placed in the hands of a spécial agent, 
to be sold or used by him in any way he thought best to secure the sum 
required. At Philadelphia he exeeuted a promissory notewith him- 
self, individualiy, and Thomas A. Scott, as the drawers, for $07,590, 
"payable to the order of ourse! ves, 90 days after date." He pledged 
the 260 bonds as collatéral security to secure the holder thereof, and 
by discounting the note, about $67,000 were realized and paid as a 
part of the purchase price of the several lots which were donated to 
the company. ïhis note not being paid at maturity, an extension of 
90 days was efïected by the agent, who gave a new note similar in 

1 We are indebted to Talbot Stillman, Bsq., of the Monroe, Louisiana, bar, for thia 
opinion. 
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every partîcular as to the first note, except as to the amount. Thomas 
A. Scott, now deceased, whom the plaintilï représenta, after the ma- 
turity of the second note, paid the holder thereof $22,259, and the 
niatter remained without settlement until in A. D. 1875, a compro- 
mise settlement, in pursuance of a city ordinance, was entered into by 
ail the parties in interest. In making this settlement the mayor was 
directed by an ordinance of the city to exécute and sign the three 
notes now sued on, whieh are as follows : One note for $8,373,20, due 
90 days after date; one for $13,292.94, due one year after date; one 
for $14,162.59, due twoyears after date; ail amountingto $36,328.73, 
and bearing date Pebruary 20, 1875. The first of thèse notes was 
made payable to Jemeson & Co., and the others to Scott, who now 
holds ail of them. Four thousand dollars were paid on the sum of 
thèse notes Deeember 20, 1875; the last of the notes beoame due 
February 20, 1877, and this suit was filed April 15, 1882. 

Défendant pleads the prescription of five years against the notes; 
besides, he présents several strong grounds of défense on the merits 
of the suit. The only payment made on the notes was made more 
than five years before the institution of the suit; it follows that the 
plea of prescription must protect the défendant, unless, as is contended 
by plaintiff's counsel, the pledge of the bonds was a tacit acknowl- 
edgment of the debt and a complète interruption of prescription dur- 
ing the time the thing pledged remains in the hands of the pledgee. 
The authorities in Louisiana are clear enough that the pledge of a 
thing, legally made, is a tacit acknowledgment of the debt, and in- 
terrupts prescription against the principal obligation. But, in answer 
to this view, défendant holds that the bonds were never legally pledged 
to the holder of the notes, or to any one else. The Civil Gode, after 
laying down a number of rules on the subjeet of pledge, showing 
■what formalities are required in giving a valid pledge, in article 3160, 
provides: "The property of cities and other corporations can onlyhe 
given in pledge according to the rules, and subjeet to the restrictions, 
prescribed on their heads by their respective acts of incorporation." 

The acts incorporating the city of Shreveport contain no rules or 
restrictions relating to the pledging of municipal property ; and in 
thèse acts, so far as I hâve been advised, no power to pledge prop- 
erty is anywhere granted. The défendant corporation, like ail mu- 
nicipal governments, can exercise the foUowing powers and no others: 
"First, those granted in express words; second, those necessarily or 
f airly implied in or incident to the powers expressly granted ; ihird, 
those essential to the declared objects and purposes of the corpora- 
tion, not simply convenient, but indispensable. " Dill. Mun, Corp. 173 ; 
Wilsonx. City of Shreveport, 39 La. Ann. 674. The power to pledge 
the property of the city is not an expressed power, and it is not one 
of the powers which the Louisiana courts hâve ever held to be essen- 
tial to the declared objects and purposes of a corporation. 

If no rules or restrictions, such as are suggested in article 3150, 
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appear in any of the several aets affecting the défendant city, it fol- 
lows that the power to pledge thèse bonds never lawfuUy belonged to 
the authorities representing the city in making the compromise set- 
tlement. 

It is further contended by the city attorney that the things pledge d — 
the 160 city bonds — were not then and are not now, in law, of any 
value. While it is true that, so far as they bind the city to pay any- 
thing, they are whoUy worthless, it is hardly necessary to discuss the 
point as to whether a city bond that no one is bound in law to pay, 
can, when it is given in pledge under légal formalities to secure the 
payment of a valid note, interrupt the running of prescription against 
the note; for, it isnow sufficient to say that the city authorities, exer- 
cising only the limited powers-of a municipal corporation, were wholly 
without the power, in law, to pledge or put in pledge anything belong- 
ing to the corporation; that no légal effect, such as is claimed by 
plaintiff's counsel, is deducible from the placing of thèse bonds into 
the hands of the holder of the notes. The city authorities, mak- 
ing the compromise settlement in 1875, had no lawful power to put 
thèse bonds in the hands of the creditors as a pledge. The creditors 
knew this fact, and they must hâve known, even if the debt for which 
the notes were given was a valid debt against the corporation, that 
the city authorities, with whom the creditors compromised, could not, 
in the absence of an expressed power, make a valid pledge of the bonds 
which they now claim to hold as xjoUateral secnrity. The act of the 
city authorities in turning the 170 bonds over to the holders of the 
compromise notes was not the act of the municipal government, and 
there could hâve been no tacit acknowledgment of the existence of the 
debt, even if it is valid, caused by the fact that thèse bonds remained 
in the hands of the holders of the notes. The city, by thèse unauthor- 
ized acts of the authorities, cannot be precluded from successfully 
setting up the plea of prescription. While there can be but little room 
for doubt that the obligation, if there ever was any, evidenced by 
thèse three notes has been extinguished by prescription, yet I prefer 
to discuss and pass upon, as the turning point in this suit, the fact 
that the spécial agent at Philadelphia, in 1873, acting for défendant, 
in the matter in which the first and second notes were given, was 
without authority to bind the défendant, because the corporation had 
no authority in law to raise money, or to expend the money of the city, 
for the purpose of making a donation to the railway company; and 
no subséquent action of the authorities novating or compromising the 
debt can vitalize it into a binding obligation. 

It is in proof in this case that 90 of the said 260 bonds came into 
the hands of C. E. Lewis, who sued défendant in the United States 
circuit court for the interest thereon ; that the suprême court afQrmed 
the judgment of the circuit court, which was for the défendant. Lewis 
v. City of Shreveport, 108 U. S. 282; S. C. 2 Sup. Ct. Eep. 634. 
The suprême court said : 
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"Unless spécifie authority has heen given by the législature to the munici- 
pal corporation to grant pecuniary aid to railroads, ail bonds purporting on 
■^■heir face to be for such purposes are void. In this case no such power has 
oeen granted, and there is nothing in the charter of Shreveport from which 
any such power can be inferred." 

This décision of the suprême court cannot be limited to the view 
that it merely déclares the want of authority to issue the bonds, which 
are only évidences of a debt; but it reaches further, and, in the ab- 
sence of this expressed power, dénies that a municipal corporation 
incurs any binding obligation when its authorities raise or borrow 
money in the name of the city for the purpose of donating pecuniary 
aid to a raiiway company. If the authorities of the city could not 
incur a debt for the purpose mentioned, it follows that no action or 
effort on their part, however repeatedly or persistently made, to ratify, 
settle, or compromise a debt, unlawfuUy inourred as this was, can re- 
suit in imposing any obligation on the city which the law will enforoe. 

The proof shows that the notes given by the city's agent in 1873 
are the évidences of a loan made to the city for the purpose of enabling 
the city to donate pecuniary aid to a raiiway company ; and the three 
notes now sued on were given in compromise of the debt evidenced 
by the said note. Ail thèse transactions were without légal effect 
against the défendant, and no recovery can be had ou this cause 
against the corporation. 



Oeegon & Tbanscontinbntal Co. V. HiLMEBS and others. 

{Circuit Court, 8. D. New York. June 21, 1884.) 

Pledge — Securitibs— Behtpothbcatioh bt Bkosbr. 

Where the owaer of securities pledges them with a stock-broker as coHat- 
eral to a loan, the latter has no right to rehypothecate them in such a way 
that they cannot be restored to the owner upoiî payment of the loan, although 
both parties understood that the broker would hâve to use the securities to 
obtain the loan. Usage is inadmissible to destroy a contract. 

Order of Arrest. 

Holmes é Adams, for oomplainant. 

Chamberlain, Carter é Hornhloiver, for défendants. 

WaIiLacb, J. By the contract of pledge entered into between the 
plaintifif's assigner and the défendants, the former deposited with the 
latter certain shares of stock as collatéral security for the payment 
of $1,000,000 in one year, with interest, with authority to the de- 
fendants to sell, assign, and deliver the collaterals on the failure c(f 
the pledgeor to fulfill his agreement. It is pïobably true, as allèged 
by the défendants, that the pledgor understood that the défendants, 
who were stock brokers, could not advance this large loan out of their 
own funds, but would be obliged to bypothecate the côllaterals to ob- 
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%in the money. Upon thia theory, if they had hypothecated the col- 
laterals as his agents, or in sucli a way that they could be restored 
to him upon payment of the sum loaned on them, the défendants 
would not be liable for conversion. Such a use of the stock might 
not be inconsistent with the intention of the parties, and would not 
Bubvert the ultimate rights of the pledgeor, and, if sanctioned by usage, 
or if within the contemplation of the parties, would not be a conver- 
sion. But the défendants assert that, according to the understand- 
ing between them and the pledgeor, they were to be at liberty to mingle 
the securities with their own, and raise money on them generally as 
though they were their own. Such a use is utterly inconsistent with 
the contract of pledge. No évidence of usage is admissible which 
would destroy the contract. If the défendants hâve used the collat- 
erals in such manner that they could not at once regain them and 
restore them to the pledgeor, when the obligation of the latter is dis- 
charged, they are liable for conversion. As this seems to be the case, 
the order of arrest is granted. 



"United States v. Howell.' 

Circuit Court, W. D. Louùiana, May Term, 1884. 

1. Revenue Laws — Liquor Licensb — Poechasb foh Anotheb without Rb- 

CBIVING PkOFIT. ■ 

A grocer who, without obtaining a license for selling liquor, purchases a 
barrel of whisky for a customer, and entera on his boolis a charge against the 
customer for the price at which it was actually obtained f rom the liquor dealer, 
does not transgress the spirit of the revenue laws. 

2. Samb — Onk KOT Pbesumbd to Offend on Account of being a "Grocbk." 

The fact that one is a grocer, rather than in any other Hne of business, 
should not raise a presumption of wrong-doing against him, in case of his pur- 
chasing a barrel of whisky to oblige a customer, and his entering on his books 
B charge therefor. 

3. Samb— NoT Intended to be Odious ob Oppressive. 

The revenue laws are for the purpose of aidiug the collection of the govern- 
ment révenue and taxes, and they should not be construed by the courts so as 
to become odious or oppressive to the people ■ 

Violation of Section 3242, Rev. St. 

M. Elstner, U. S; Dist. Atty., for the United States. 

BoAnuAS, 3,, (charging jury orally.) The facts admitted in this case 
preclude a dispute on any matter of importance on this trial. The de- 
ïendant, a member of a large commercial iirm in this city, makes the 
admissions, and the goverument submits the case on his admissions. 

'We are indebted to Talbot Btillman, Esq., of the Monroc, Louisiana, bar, for 
this opinion. 
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He says he bas no license as a wholesale liquor-dealer ; that he is not 
in fact Buch a dealer, and he is not so in layr unless his further ad- 
missions impose such a character upon him. He is a grocer mer- 
chant, but never sells liquor in small or large quantities. He says 
that B., living in the country, wrcte him a letter telling him topur- 
chase for him a barrel of whisky of a certain braud and qnality and 
for a fixed price, and send it to him; that he accordingly purchased 
a barrel of whisky from C, a liquor-dealer in this city, and forwarded 
it direct to B. ; that he made an entry in his books against B. for the 
amountwhich he paid O.for the whisky, not charginghim any profits 
or commissions tbereon ; that the liquor-dealer, C. had him, défend- 
ant, charged in his books in the same amount, and the revenue col- 
lector, finding such a charge on C.'s books, came to him and found 
on his firm's books the charge against B. for the whisky. He is now 
on trial for violating section 3242, Eev. St., which provides a pen- 
alty for every person who carries on the business of a wholesale 
liquor-dealer without first obaining a license. On this statement the 
district attorney advises you to find the défendant guilty, and suggests 
that the chief of the revenue department at Washington holds, in his 
advices to the agents of the department, that such a statement of 
faets shows défendant to be a wholesale dealer in liquor. 

The fact that the dealer, C, had on his books an entry or charge 
against the défendant for a barrel of whisky, and that défendant had 
a charge on his firm's books against B. for the same barrel, when 
coming to the knowledge of the revenue agent, was sufficient to cause 
him to report défendant as wholesale liquor-dealer; but such a find- 
ing by the agent makes, at best, but a, privia facie case against de- 
fendant. The revenue laws, which provide penalties for offenses like 
the one charged hère, are for the purpose of aiding in enforcing the 
collection of the government licenses and taxes, and they should not 
be construed by the courts so as to become odious or oppressive to 
the people. In my view of the law the fact that the defendant's firm 
were dealers in groceries is of no spécial conséquence; and when this 
fact is considered, in connection with the other facts stated by him, 
it should not in any way damage his défense; indeed, undermy view 
of the law, he is on that account no more to be considered a wholesale 
liquor-dealer than a milliner would be if B. had written to such a per- 
son or dealer for the whisky. The statement submitted shows that thé 
défendant was a spécial agent to purchase the barrel of whisky for B., 
under spécial instructions as to the price and quality. The barrel 
went directly from the store of C, the liquor-dealer, to B., and it was not 
at any time, or in any way, the goods of défendant. C, the liquor- 
dealer, it is presuraed, had his license ; and the défendant, without con- 
sidering whether he was a grocery merchant or milliner, or a black- 
smith, under the facts, cannot be considered a wholesale liquor-dealer. 
Congress, in passing thèse laws could, if it had chosen to do so, hâve 
made the sections of the Eevised Statutes cover such a case as th^ 
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prosecution now présents; but I do not think suoh a construction as 
now contended for is warranted by any of the rules of law which should 
control the United States courts in construing such laws. 

Verdict, not guilty. 



United States v. Btafford. 
(District Court, E. D. Arkansas. October Term, 1883.) 

1. Intbrkai, Revenue— Sale op Distii-lhd Spibits and Wines. 

Distilled sqirits and wines cannot lawfully be sold in any quantity, or for any 
purpose, by any person who lias not paid the spécial tax required by law. 

2. Bame— Sale by FitYsiciANS and Druggists. 

The law does not treat distilled spirits as a drugor medicine, and doctors 
and druggists are not privileged to sell it as such without first paying the spé- 
cial tax required of dealers in liquor. 

3. Bame— Sale of Packages Containing Distilled Spirits— Spécial Tax. 

Where packages contain distilled spirits in a form to be got at by squeezing, 
suction, or anj' other process, and the spirits, and not the fruit, ôr other in- 
grédients contained in the packages, is the inducement to their sale, purcliase, 
and use, one selling such packages must pay a spécial tax as liquor dealer. 

Tliis was a criminal information filed by the United States attor- 
ney charging the défendant with selling liquors at retail without pay- 
ment of the spécial tax. The défendant plead not guilty. By the proofs 
it appeared that the défendant conducted business in a one-storj 
frame building in the town of Clarendon. That the room had been 
used as a saloon until the state local option law suppressed saloons in 
Clarendon, since which time it had been used as a billiard-hall, in 
the rear part, and in front several articles were sold behind a bar, 
among them tobacco, cigars, sardines, and chiefly "brandy cherries." 
Several witnesses testified as to the contents of the bottles alleged to 
contain "brandy cherries," as appeared by the printed labels pasted 
thereupon, and the method of dealing in them. They stated that the 
bottles, when purchased, were almost invariably opened at once on 
the counter, and the contents were not eaten, but drank upon the 
spot; that the bottles were usually opened by the customer, but in 
some instances had been opened by défendant or his clerk or bar- 
tender; that the "cherries" were usually left behind, and was some- 
times thrown out for the hogs. In one instance, the "cherries," after 
the liquor had been drank up, were given to the deputy sheriff, upon 
the suggestion that his prisoners in the county jail near by might 
like them for their stimulating qualities. The witnesses testified that 
the liquid contained in the bottles was whisky, — one witness, that it 
was mean whisky, and another witness that he drank several drinks 
of it and it made him "v£ry drunk," and that he saw other persons 
made drunk by drinking the contents of such bottles. The witnesses 
also testified that they bought the bottles for the liquor they con- 
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taîned, and not on account of the fruit, and that tbey knew of no one 
purchasing them for any other reason. It also appeared in testi- 
mony that there was no trade in Clarendon in thèse articles until 
after prohibition had been established, and since the décision of the 
suprême court (Rabe v. State, 39 /Irk. 204) on the subject of "brandy 
peaehes." 

Chas. G. Waters, U. S. Atty., for plaintiff. 

S. P. Hughes, for défendant. 

Caldwell, J., (charging jury.) A portion of the revenue to sup- 
port the government and pay the public debt is derived from a tax on 
distilled spirits, and a license tax imposed on dealers therein. The 
act of congress provides that "every person who sells or offers for ^ale 
foreign or domestic distilled spirits or wines, in any less quantities 
than five gallons at the same time, shall be regarded as a retail dealer 
in liquors;" and persons engaging in that business are required to 
paya license tax to the United States at the rateof $25 a year. You 
will observe this license tax is required of "every person who sells or 
offers for sale foreign or domestic distilled spirits or wines." ïhe 
quantity sold, whether a gill or a gallon, or the purpose for which it 
is sold, whether as a beverage or a medioine, or for any other pur- 
pose, is not material. Distilled spirits or wines cannot be sold in any 
quantity, or for any purpose, by any person who has not paid the re- 
quired spécial tax. It is a popular error that doctore or druggists 
can sell liquors without paying the spécial tax. Doctors and drug- 
gists hâve no greater privilèges in this business than other people. 
The law does not treat liquor as a drug or medicine. If a doctor 
prescribes liquor for a patient, neither he nor a druggist can sell the . 
liquor to fill such prescription unless he has paid the spécial tax re- 
quired of liquor dealers. 

In this state there seems to be a strong incentive to évade the pay- 
ment of the license tax. The state has a local option law combined 
with a high license. Under the opération of the local option law it 
is unlawful to sell liquor for any purpose in many localities; and 
where prohibition does not prevail it is unlawful to sell without the 
payment of a high license to the state, county, and towns, amount- 
ing in the aggregate from $600 to $1,000 a year. The United States 
laws require dealers who hâve paid their spécial tax for the privilège 
of selling liquor to "place and keep conspicuously in his establish- 
ment or place of business" the license which he receives from the 
United States colleetor. The state law provides that the finding in 
any house, room, or place of business of such a license shall be prima 
fade évidence that the person doing business in the house is selling 
liquor in violation of the state law, unless he has a state license. It 
will thus be seen that there is a strong motive on the part of those 
selling in violation of the state law to évade the payment of the 
license tax required by the laws of the United States, not so much on 
account of the îimount of the United States tax as the effeet of its 
v.20,no.ll— 4G 
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payment in discovering them tô the state authorities. The result is 
that numerous fraudaient devices hâve been resorted to from time to 
time to évade the payment of the license tax to the United States and 
the state, or to escape the payment of the license tax to the United 
States, and sell in prohibition districts in violation of the state law. 

You hâve ail heard of "blind tigers." One of the most common 
of thèse fraudaient devices is to put a few drugs, barks, or extracts 
into very common liquor and put it on the market for sale as a 
pretended medicine, under the name of "cordial," "tonic," or "bit- 
ters." "Hostetter's Bitters," "Fitzpatrick's Bitters," "Home Bitters," 
"Hom3 Sanitive Cordial," "Eeed's Gilt-Edge Tonic," and other com- 
pounds were of this character, and hâve ail rightly been adjudged to 
be mère shams as medicines, because they were sold and used as in- 
toxicating beverages, and for the liquor, and not for the drugs and 
barks they contained ; and dealers in them hâve been dealt with pre- 
cisely as if they had sold plain whisky without any disguise. Will- 
iams V. State, 35 Ark. 430; Foster v. State, 36 Ark. 258; Gostorfy. 
State, 39 Ark. é50; U. S. v. Cota, 17 Ped. Rep, 734. Mère names go 
for nothing. The law cuts through frauds and shams of every char- 
acter, and regards only the substance of things. 

The so-called "brandy peaches" and "brandy cherries" seem to be 
the latest and most popular device for dealing in spirits without pay- 
ing the spécial tax. This is particularly the case in the districts in 
which the sale of liquor is prohibited by state law. The witnesses 
tell you there is little or no deraand for thèse articles in localities 
where there are lieensed dealers in liquor, and where it can be had 
. without the incumbrance of peaches or cherries. The introduction of 
peaches or cherries into liquor does not necessarily change its char- 
acter any more than did the introduction of drugs in the cases of the 
"tonics" and "bitters" which I hâve mentioned. There is probably 
not a package of genuine brandied peach or cherry préserves in the 
state, outside of those put up by housewives for famil3' use. Between 
the genuine brandied peach or cherry préserves put up for legitimate 
domestic use as confectionery, and the so-called "brandy cherries," 
described by the witnesses in this ease, and sold by the défendant, 
there is not the faintest resemblance. One is an edible and palatable 
préserve, and used as such ; the other, as the proof shows, is neither 
edible nor palatable, and is not used as a préserve or for food, but as 
a sfimulating beverage, and for the spirits it containg. The method 
of making brandied peach préserves is laid down in the standard au- 
thorities on the subject of the préservation of food. The fruit, after 
being properly prepared, is boiled in a syrup made of refined sugar, 
and is then placed in a bottle, the syrup poured over it, and a sufB- 
cient quantity of pure, pale brandy added to impart to it the desired 
brandy flavor, just as brandy is used as an ingrédient in our pudding 
sauce or mince pies, for the purpose of improving their flavor. It ia 
obvious the défendant sold no such préserves. Alcohol is used ta 
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préserve spécimens of fruits for exhibitions at fairs, or to advertise 
the products of the eountry, but fruits so preserved are net put up for 
Baie, and are not known in the trade. 

It is quite clear the so-called brandy cherries described by the wit- 
nesses in this case are not an edible préserve, and are not put up for 
ornament. What, then, is the proper définition of the brandy peaches 
and brandy cherries now so popular in the prohibition districts in this 
Btate ? If they are not used as confectionery, nor as food, nor for orna- 
ment, what is their use ? I know not what définition you gentlemen 
may giveof them, anditrests with youtodefine themin the light of the 
évidence; butfromthe proof in the case, I confess it seemsto me the 
proper définition would be: a compound of drugged whisky and poor 
peaches or cherries, the fruit being added as a mère disguise, and with a 
view to évade the payment of the license tax imposed on liquor dealers 
by the United States, and to escape the peualties of the state law for 
Belling liquor in districts where its sale is prohibited. I repeat that the 
quantity of liquor sold is not material, nor is the size, form, or chem- 
ical composition of the vessel or other thing that contains the spirits 
material. If a cocoa-nut or gourd was filled with spirits and labeled 
brandy cocoa-nut or brandy gourd, it wonld be idle to say that one sell- 
ing liquor in that way could escape payment of the license tax. So, 
if one were to stufif sponges in bottles and then fiU them with liquor 
and label them brandy sponges, he could not escape payment of the 
tax on the plea that the sponges absorbed the liquor and that there 
was therefore no liquor in the bottles. Such a plea would not be 
entitled to respectful considération. It is then whoUy immaterial 
whether the liquor sold is contained in a bottle, cocoa-nut, gourd, 
Bponge, peach, or cherry, or what label is put upon it, if the package 
contains distilled spirits in a form to be got at by squeezing, suction, 
or any other process, and the spirits in the package, and not the other 
ingrédients, are the inducement to its sale and purchase. 

To sïtm up the law applicable to the case, I instruct you that if you 
find from the évidence that the bottles of so-called "brandy cherries," 
sold by the défendant, contained whisky or other distilled spirits, and 
that they were purchased by his customers, not for the fruit in them, 
but on account of the distilled spirits they contained, and for the pur- 
pose of using the spirits contained therein as a beverage, and that 
the contents of the bottles were in fact used as a beverage, and for 
the purpose of obtaining the effects produced by the use of intoxicat- 
ing liquor, and that such effects were in fact produced by their use, and 
that the défendant knew thèse faets, — then you will find him guilty. 
If you find thèse facts, it makes no différence whether the défendant 
opened the bottles or not when he sold them, nor whether the pur- 
chaser drank the contents of the bottle at the defendant's counter or 
took it elsewhere for that purpose, and it makes no différence that 
the bottles were sealed up, and that the sales were made in what has 
been spoken of in the course of the trial as original packages. 
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I have discussed with you the facts and the law tearing on tWa 
case at greater length than ie usual in cases of no more importance, 
because your verdict will probabiy be aceepted as settling ail other 
cases of like character. Of course, you understand you are the sole 
judges of the facts in the case, and that any fair or reasonable doubt 
in your minds as to the defendant's guilt should be resolved in his 
favor. 



EoosEVELT V. Western Eleoteio Co. 

[Circuit Court, S. D. New York. July 7, 1884.) 

Patent Law— Sale of Patented Article — Vkndob aot) Vendeb. 

The purchase of a pateated article from the patentée or owner of the patent 
confers upon the buyer the right to use the article to the same extent as though 
it were not the subject of a patent; but the sale doea not iraport the permis- 
sion of the vendor that it may be used in a way that will violate his exclusive 
property in another invention. 

In Equity. 

Dickerson é Dickerson, for complainant. 

Geo. P. Barton, for défendant. 

Wallace, J. The case made by the motion papers îs thîs : The 
compiainant's patent is for an improvement in electric batteries, con- 
sisting of a prism and other éléments, and the claims are for the 
prism, and for varions éléments in combination with it. The défend- 
ant is selling an electric battery which contains the prism in combi- 
nation with the several other éléments which are covered by the 
claims of the patent; having purchased the prisms from complain^ 
ant, but having obtained the other éléments of the battery from 
other sources. 

If it were true that the prisms are not capable of any use except 
in combination with the other éléments covered by the several claims 
of the patent, the complainant can nevertheless insist that the pur- 
chaset should only be permitted to use them as substitutes for prisms 
which have been deteriorated or destroyed, or to sell to others. They 
could be used in this way without inf ringing the complainant's rights. 

The purehase of a patented article from the patentée or owner of 
the patent confers upon the buyer the right to use the article to the 
same extent as though it were not the subject of a patent; but the 
sale does not import the permission of the vendor that it may be 
used in a way that will violate his exclusive property in another in- 
vention. Where the article is of such peculiar characteristics that 
it cannot be dealt in as a trade commodity, and cannot be used prac? 
t;ically at ail, unless as a part of another patented article of the vend- 
ors, it would be preposterous to suppose that the parties did not con- 
template its use in that way. It would be against good conscience 
to ailow an injunction to a vendor under such circumstances. He 



NEW PBOCESS FERMENTATION CO. V. MAU8. 725 

would be estopped from asserting a right which the çurcliaser must 
hâve understood him to waive. 

Upou the argument of the motion, the case seemed to be like the 
one last stated, but it is net such a case. 

The motion for an injunction is granted. 



New Process Fermentation Co. v. Maus and others. 
[Circuit Court, N. D. Indiuna. Juiie, 1884.; 

1. Patents por Inventions— Process—Rights of Holder of Patent. 

A partj^ is not entitled to the exclusive right to hâve his béer ferment or he 
come clarified, by stopping up the bung-holes of the casks and mailing the car 
bonic acid gas escape some other way. 

2. Same — Phooess — Patent ABiLiTT. 

A person canuot patent a resuit, but only the means or art by which the re- 
sult may be eïïected. 

3. Same — Chemical Oo^rBiNATiON — Mechanical Combination — No Conflict. 

If a process consists of a chemioal combination, by which the particular re- 
suit is produced, its existence does not preveut an other inventor from making 
a mechanical combination which pi oducea the same resuit. 

This was a bill filed against the défendants for an alleged infringe- 
ment of a patent granted May 20, 1879, to Bartholomae, as assignée 
of Meller & Hofmann. Bartholomae has assigned his interest to the 
plaintitï, a corporation of the state of Illinois. Meller & Hofmann 
bad previously (1876 and 1877j taken out patents in France and Bel- 
gium. The spécifications give a description of the manner in which 
béer had been brewed previously, viz. : That after cooking and cool- 
ing it was put in open vessela for fermentation, and after a certain 
number of days it was drawn off from the yeast into large casks nearly 
closed, where it remained for a considérable time, in some instances 
for months, to settle ; that the béer was then put into shavings casks 
and mixed with young béer or krseusen; that during the process of 
fermentation the carbonic aoid gas rose, so that often the lighter par- 
ticles of yeast and solid matter were thrown to the top and escaped 
over the edges of the cask, some portion of the béer being thus wasted, 
which had to be replaced daily by new béer. This wastage was sup- 
posed to be about one barrel in 40 ; the escape of the béer in this 
manner, falling upon the floor of the cellar where the casks were, af- 
fected the air so as to be injurions to persons there working, and 
the flavor of the béer. In remedying this, by the washing of the out- 
side of the barrels, the température of the cellar was raised. After 
the béer had been in the shavings casks from 10 to 15 days, the clar- 
ifying substance was introduced and the béer became clear, The 
casks were then closed, in order to confine the last portions of the ris- 
ing carbonic acid gas; that then it must be immediately drawn off 
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into kegs and used. At -the time ôf drawing off the béer from the 
shavings casks, the béer was never to be under more than a certain 
pressure. If the béer were not put upon the market at once, the bunga 
had to be removed, and the escaping gas then stirred up the yeast and 
the impurities that were settled at the bottom, and it had to be again 
put through the shavings casks. According to a process then in 
use it required about 20 days to put the béer on the market after it 
had been placed in the shavings casks, and this delay required a large 
amount of capital to be iuvested during the time. 

The spécifications then proceed to state that the object of the inven- 
tion was to overcome thèse difficulties, and to produce in a shorter 
time a better quality of béer, containing more sugar and less alcohol ; 
and they state further that the invention consists in treating the béer, 
when in the shavings casks step of opération, in one or more closed 
casks under carbonic acid gas pressure, automatically controllable, 
and caused by the fermentation of the béer. The pressure in the cask 
is thus equalized, and the eflfervescing quality of the béer in ail the 
casks, when two or more are connected together, is uniform. The casks 
being closed, none of the béer wastes, and the foui smell and washing 
of the casks are avoided. The escaping carbonic acid gas is con- 
ducted from a relief-valve to the open air ; and further, the invention 
consists in treating the béer in the same way at the kraeusen stage, or 
subsequently thereto, or both; that is to say, the invention consists in 
80 treating the béer at any time or times previous to racking off, or 
bunging and bottling. And then the spécifications proceed to give 
an account of the manner in which the invention becomes useful and 
practicable by describing the drawings which are annexed. There are 
three shavings casks with faucets and valves inserted in their bungs. 
Thèse faucets are connected to what is called the main pipe, by means 
of flexible sections provided with couplings. The connections hâve 
valves. The pipe bends upward and passes above the level of a water 
column, and then passing downward enters the base of the column, 
at the top of which a cap is provided. The water column has a faucet 
to draw off the water when it is desired to decrease the pressure. A 
braneh pipe serves to diseharge any condensed moisture, and there ia 
a pressure-gauge to indicate the pressure. There is a gas generator 
connected with the pipe, which is so constructed as to test the joints 
of the apparatus and drive ail atmospheric air from the pipes when 
the opération begins. A pipe is projected out of the building and 
leads ail the gas into the open air, and there is a device by which, 
when the gas in its escape becomes so rapid as to lift the body of 
water upward, the water will be arrested by a "diaphragm." 

This gênerai description is supplemented by référence to the varions 
parts of the apparatus, by letters, so as to designate particularly the 
manner in which it is constructed and opérâtes. It is declared that 
the pressure in ail the shavings casks connected with the pipe will be 
equal, and will be kept so indefinitely; whereas, in the process before 
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practiced, the béer had to be bunged at a particular time, for a partic- 
ular day's market. But this process enables the brewer to keep on 
hand merchantable béer which can be shipped at once, or, if net then 
desired, a stock can be kept on hand for future use. And it is alleged 
that what is true of a séries of shavings casks, applies equally to a 
single cask. The spécifications déclare that other means than a water 
cohimn may be adopted for equalizing the pressure of the gas, as by 
safety-valves and the like, and that the apparatus is susceptible of 
many other variations, A description is then given of the resuit of 
what is alleged to be this new method, They then refer to the intro- 
duction of what is called "clarifying gélatine" into the shavings casks, 
and they state what is done when it is desired to make béer for bot- 
tling. There are annexed to the spécifications eight distinct claims, 
ail of which are qualified by the terms "substantially as described," 
the first of which refers to holding the béer under controllable press- 
ure of carbonic acid gas when in the kraeusen stage ; the second, to 
the mode of treating béer when in the kraeusen stage, by holding it in 
a vessel under automatically controllable pressure of carbonic acid 
gas; the third refers to holding it under controllable pressure of car- 
bonic acid gas from the beginning of the krœusen stage until such 
time as it is transferred to kegs and bunged; the fourth, to the method 
of preserving the béer after it has passed the krgeusen stage, which 
consists in holding it under pressure of carbonic acid gas, the press- 
ure automatically regulated by a contracting hydrostatic pressure; 
the fifth, tothe treatmentof the béer when it is in the second ferment- 
ing stage, "ruh béer," which consists in holding it under automatic- 
ally controllable pressure of carbonic acid gas; the sixth, to the 
treatment of béer in holding it in closed conneoted vessels under au- 
tomatically controllable pressure of carbonic acid gas; and the sev- 
enth refers to the process of clarifying and settling the béer in a séries 
of shavings casks equalizing the rate of fermentation, etc., as before; 
the eighth refers to the maehinery or apparatus by which the proeess 
is carried into efïcct. 

Among other défenses set up in the answer it is alleged that Meller 
& Hofmann were not the original and first inventors of the process of 
preparing béer for the market by holding it under automatically con- 
trollable carbonic acid gas pressure when in the krœusen stage, nor of 
the process of treating béer when in the kraeusen stage by holding it 
in a vessel as described, under the pressure of carbonic acid gas ; that 
this had been known long before, and as to some parts or divisions 
of the apparatus described, the défendants say they do not inf ringe ; 
and varions patents are set forth, granted to others, which it is alleged 
show that the same principle and combination, or substantial and ma- 
terial parts tliereof , described in the plaiutiff's letters patent, had been 
described in the patents of other parties iasued prior to the plaintiff's. 
The answer then proceeds to state and describe the apparatus and 
processes used by the défendants, which they say is an entirely differ- 
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ent apparatus from that described in the letters patent of the plaîntifF, 
and in the spécifications annexed thereto. 

F. W. Cotzhausen, P. C. Dyrenforth, and Bannîng ê Bannîng, for 
complainant. 

C. P. Jacobs and Duncan, Smith d Duncan, for défendants. 

Dbummond, J. Nearly ail the claims in this case, as well as the 
spécifications, speak of the béer in what is called the krseusen stage. 
The spécifications term "krseusen" young èeer, and also use thewords 
"krœusen stage," the inference being that it refers to that condition 
of the béer when it is considered young. But, in the évidence of the 
plaintif, one of the witnesses particularly describes what the krseusen 
stage is, ïïe calls krseusen a fermenting sweet-beer wort during the 
first stage of the main fermentation, in which a foam of a very dense, 
curly white appearance is formed on the surface, and it is bo termed 
because the béer has the appearance of curling, as krseusen in Ger- 
man means "curls." The krseusen stage, he déclares, is the new 
fermentation which sets in aft3r the "krseusen béer" has been added. 
Under the old method, when the béer was in this condition in shavinga 
casks, and the bung was left open, the foam and some of the ingré- 
dients of the béer eseaped through the bung-hole. As claimed in the 
plaintiflf's patent, this was avoided by stopping up the bang-holes, 
and devising a method by which the carbonic acid gas formed in the 
fermentation was permitted to escape upon a certain pressure, which 
removed the danger, that otherwise would exist, of bursting the casks, 
or of injuring the béer when in fermentation, orwhile being clarified. 

AU the claims except the last, it is insisted by the plaintifif, are for 
a process, and that as to them the particular manner or instrumen- 
talities by which the process is accomplished are immaterial. 

It is well known that the term "process" is npt used in the statute, 
but it has been uniformly held that there may be a patent for a process, 
because it is regarded as an art, which is a word used in the statute. 
But it must be confessed that it is often one of the most difficult 
questions to décide, in the practical application of claims made in a 
patent, what is a process which may be the subject of a patent. To 
illustrate and prove this, it is only necessary to refer to the case of 
Mitchell V. Tilghman, 19 Wall. 287, which was most elaborately argued 
and fully considered, and where a majority of the court held that al- 
though the manufacture of fat acids and glycérine from fatty or oily 
substances bythe action of water at a high température and pressure 
was a process, yet that the patentée was limited to the particular 
method or means of applying highly-heated water under pressure, 
pointed out in the spécifications, although the claim was on its face 
broader than that, and to the case of Tilghman v. Proctor, 102 U. S. 
707, where the same patent was in question, and where the court 
held that it was a patent for a process, irrespective of the particular 
mode or form of apparatus for carrying it into effect. If, then, we 
now consider this last case in connection with one of the first cases 



SEW PROOESS FEKMENTATION 00. V. MAUS. 729 

décidée! by the suprême court, (Corning v. Burden, 15 How. 252,) and 
Bome of the intervening cases -where patents hâve been sustained for 
a process, we ought to be able to détermine the rule established by 
thak court as to what is a process for which a patent can issue. 

In Corning v. Burden the court said that one might discover a 
new and useful improvement in the process of dyeing, tanning, etc., 
irrespective of any particular form of machine or mechanical device, 
and another might invent a labor-saving machine, by which the same 
process might be performed, and each might be entitled to his pat- 
ent; that one by exposing India rubber to a certain degree of beat, 
in mixture or connection with certain metallic salts, might produce 
a valuable product and be entitled to a patent for his discovery as a 
process or improvement in the art, irrespective of mechanical déviées. 
And another might invent a furnace or stove, or some apparatus by 
which the same process might be carried on with a saving of labor 
and of expense, and he would be entitled to a patent for his machine 
as an improvement in the art, and yet one could not hâve a patent 
for a machine, nor the other for a process. Each would be entitled 
to a patent for the method of producing certain results, but not for 
the resuit itself. And the court further stated that it was when the 
term "process" was used to represent the means of producing a resuit 
that it was patentable, and it would inolude ail methods or means 
not effected by mechanism. This définition is intelligible. A part 
of it, but not the whole, is cited in Tilgkman v. Proctor. 

In Corning v. Burden the court held that Burden had not discov- 
ered any new process, but a new machine or combination of mech- 
anism by which the resuit was produced. 

In McClurg v. Kingsland, 1 How. 202, where the only change made 
in the method of casting iron rolls was by directing the métal into 
the mould, when in a liquid state, at a tangent, the patent was sus- 
tained, although there does not seem to hâve been mueh discussion 
directly upon the patentability of the claim. AU that was done in 
that case was simply to change the direction of the tube whieù car- 
ried the métal into the mould, the old method being to convey it from 
the furnace to the mould in a horizontal or perpendicular direction. 

In Mowry v. Whitney, 14 Wall. 620, and Tilghnan v. Proctor, supra, 
the court sustained the claim in each as a patent for a process. In 
the latter case, the court says that the patent law is not confined to 
new machines and new compositions of matter, but extends to any 
new or useful art and manufactures and that a manufacturing process 
is an art. 

Goodyear's patent was for a process; namely, vulcanizing India 
rubber. The apparatus for performing the process was not material, 
and was not patented, and the court then refers to Neilson's English 
patent. Neilson's patent was for the discovery, which he made, of 
applying a blast of hot air, instead of cold, to a smelting furnace, 
and for describing a method by which that was accomplished, that 
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method not being material, and the court déclares that Neilson's pat- 
ent was sustained as a process patent, and quotas the language of 
the court of exchequer, "that the plaintifï did not merely claim a 
principle, biit a machine embodying a principle, and a very valu- 
able one;" and also the language of Lord Campbell, in the house 
of lords, that "the patent must be taken to extend to ail machines, of 
■whatever construction, whereby the air is heated intermediately be- 
tween the blowing apparatus and the blast furnace;" and therefore 
it was unnecessary to compare one apparatus with another. 

'The court, in Tilghman v. Proctor, also quotes the language of 
Chief Justice Taney in O'Reilly v. Morse, 15 How. 112, where he says, 
in commenting on Neilson's Case, 8 Mees. & W. 806, — 
"Thatthe mannerin which air might be heated was immaterial. His pat- 
ent was supported because he (Neilson) had invented the mechanical appa- 
ratus by which the eurrent of hot air could be thrown in. ïhe interposition 
of a heated réceptacle in any form was the novelty he invented." 

And, after quoting still further from the opinion of the Chief Jus- 
tice in O'Reilly v. Morse, the court states : 

"It seems to us that this clear and exact summary of the law affords the 
key to almost every case that can arise. ' Whoever discovers that a certain 
useful resuit will be produced in any art by the use of certain means, is enti- 
tled to a patent for it, provided he spécifies the means.' It is very certain 
that the means need not be a machine or an apparatus; it may be, as the court 
says, a process. A machine is a thing. A process is an act, or a mode of 
acting. * * * The mixing of certain substances together, or the lieating 
of a substance to a certain température, is a process. If the mode of doing 
it, or the apparatus in or by which it may be done, is sufflciently obvions 
to suggest itself to persons skilled in the particular art, it is enough in the 
patent to point out the process to be perfornied, without giving supererogatory 
directions as to the apparatus or method to be employed." 

The majority of the court in O'Reilly v. Morse refused to sustain 
the eighth claim of Morse, because he disavowed the spécifie machin- 
ery or means mentioned, but claimed the use of the motive power of 
the electric eurrent, however developed ; and this was held to be a 
principle simply, 

There bas always been some différence of opinion as to the true 
grounds upon which this rejection of the eighth claim of Morse was 
placed, it being maintained by some that Morse was not entitled to 
hâve a patent including ail applications of what he termed electro- 
magnetism in the transmission of words, letters, and signs, but onlv 
his own particular application. 

It bas been uniformly held that a patent for a mère principle, or 
what is sometimes called a law of nature, cannot be sustained; but 
in ail the cases referred to, from the Neilaon to the Tilghman patent, 
the law or laws of nature discovered were utilized, and it is said that 
in giving this construction to principle and process, a patent for a 
process leaves the field open to future inventors; whereas a patent 
for a principle or a law of nature would give a monoply to the per- 
flon making that discovery. So that the rule established by the su- 
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preme court ia said to be that the patent for a process will include 
every application of the principle that involves the use of the process 
described and claimed by the patentée, and this does not include the 
particular machine or apparatus described by the patentée, but the 
mode of opération which is carried out by means of the apparatus. 
Walk. Pat. § lé. 

In Neilson's Case the défendant did not use the means employed 
by Neilson in throwing the hot air to the smelting furnace, for it was 
admitted he used a better device ; but it was assumed that when once 
the idea existed in the mind of the superiority of a hot-air blast to a 
cold one, any person skilled in smelting could devise his own mode 
of introducing the hot air to the furnace. And see Cochrane y. Deener, 
94 U. S. 780, and Rubber Co.v. Goodyear, 9 Wall. 796. 

It is to be regretted that the difBculty inhérent in the subject is so 
great that a more intelligible distinction has not been made, for it 
must be admitted that the application of the rule which has been 
established by the suprême court to other cases, as they hereafter 
arise, may cause embarrassment, for there must be a method by 
which the principle or law which has been discovered is applied; and, 
if that method is immaterial, then it is difficult to understand whyit 
does not become substantially a patent for the discovery of the prin- 
ciple or the law of nature. Such seems to hâve been the opinion 
of Mr. Justice Nelson. See Fooie v. Silsby, 1 Blatchf. 445, and 2 
Blatchf. 260; and the case on appeal, 20 How. 378; Le Roy v. Tat- 
ham, 14 How. 156, and 22 How. 132. 

If it be true that the défendants hâve used the mechanical déviées 
of the plaintifE, tue question is whether, within thèse cases and the 
rules which hâve been established upon the subject, the plaintiÊf is 
entitled under his patent to the claims which he has made and as 
set forth; namely, the process of preparing béer for the market by 
holding it under controllable pressure of carbonio acid gas when in 
the krœusen stage ; the process of treating it, when in the krseusen 
stage, by holding it in a vessel under automatically controllable 
pressure of carbonic acid gas; the process of preparing and preserv- 
ing béer for the market, holding it under controllable pressure of car- 
bonic acid gas from the beginning of the krseusen stage nntil it is 
transferred to kegs and bunged; to the method of preserving béer; 
to the process of treating it when in the second fermenting stage, and 
the process of treating it in the course of its manufacture; and to the 
process of clarifying and settling béer in a séries of shavings casks 
and equalizing the rate of fermentation in ail of them, whereby the 
béer is more rapidly and thoroughly clarified, irrespective of the me- 
chanical means by which the spécifications déclare thèse various 
processes can be accomplished. That is to say, were Meller & Hof- 
mann the first persons to hold the béer, when in its krseusen stage, 
under controllable pressure of carbonic acid gas, and were the means 
by which that resuit was accomplished immaterial? 
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Therè is not entire accord among the witnesses as to what consti- 
tutes thè krsBusen stage, but we may assume that it was understood 
to be, when the béer was in that condition in the shavings casks that 
young béer was added, upon whieh fermentation was produced, and 
during which the process of clarification was going on, in addition to 
other results caused by the mode adopted to act upon the béer; be- 
cause, as soon as the fermentation began by the introduction of the 
kraeusen, the shavings operated upon the ingrédients oontained in the 
béer. 

Where, in a process, there is a combination of différent substances, 
and to that combination another substance or élément is added, by 
which a new resuit is obtained, that is a process which we ean easily 
understand; and if unknown before, and it is useful, the person de- 
vising it may be entitled to a patent. "VVhere there is a resuit pro- 
duced by machinery, which resuit may be brought about by a process, 
and which may consist of différent steps caused by a combination of 
différent parts of the machine, and another part is added, before un- 
known, and by which a useful resuit is produced, that we ean under- 
stand. The difficulty is to comprehend a process which may consist 
partly of a combination of différent substances operating chemically, 
and the combination of différent parts of a machine operating me- 
chanically. 

If a process exists which consists of différent steps created by ma- 
chinery, and there is an improvement in that process caused by a 
new élément added to or taken away from the machinery, then, the 
process existing and being known, the party who added or took away 
the part of the machinery might, if it were useful, be entitled to a 
patent, not for the process which formerly existed and was well 
known, but only for that which had been added to or taken from the 
mechanism. 

To apply the principle to this case : the process of mannfacturing 
béer was not, at the time this patent was issued, per se, patentable, 
for béer had long been manufactured; in the first place by the pre- 
liminary steps which are referred to in the spécifications, and which 
bave aîready been mentioned, and by adding to the béer the krœusen 
while it was in shavings casks, and then permitting fermentation to 
proceed, then clarifying it so as to retain in the béer some of the car- 
bonic acid gas, which of itself constituted an important ingrédient 
in the béer, and then preparing it for the market, so that w hâte ver 
was patentable in the process of mannfacturing béer must consist of 
something new and useful being added to the process chemically or 
mechanically, and for whatever was new and useful the inventer 
might be entitled to a patent, whether it was conneeted with the chem- 
istry or the mechanism of the process. It is very important to ob- 
serve this distinction in discussing the patentability of a process. 

It seems to be admitted in the various process cases decided in the 
Bupreme court, which hâve been referred to, and others whieh might 
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be named, if tha process consista of a chemical combination by wliieb 
the particular result is prodiiced, that does net prevent another in- 
ventor from making a mechanical combination which produces the 
same resuit. Otherwise, there would be a révolution in what bas al- 
ways been understood to be a principle of the patent law, that a per- 
son could not patent a resuit, but only the means or acts by whicb 
the resuit was produced ; and that certainly sbould be true as well of 
a chemical as a mechanical combination. 

It will be borne in mind that the patentée in this case insists that 
the invention is not limited to the particular instrumentalities de- 
scribed, by which the béer is held under controllable pressure of car- 
bonic acid gas when in the krseusen stage, because it is said that 
other means than a water column may be adopted for equalizing the 
pressure of the gas, without departing from the spirit of the inven- 
tion, — as, for example, safety-valves, springs, and the like ; and it is 
added that the apparatus is susceptible of many other variations 
■without affecting the process itself . Now, a water column had been 
previously used to regulate the pressure of the carbonic acid. gas, 
and valves and springs had ofteu been used for the same purpose; 
and, indeed, some of the witnesses of the plaintifif seem to imply that 
the Wallace and Hicks devices, in use long before the plaintitf's pat- 
ent, were, in their application to the manufacture of béer, like those 
of the plaintiff. I am, therefore, not prepared to concède that Meller 
& Hofmann were the first to hold under controllable pressure of 
carbonic acid gas the béer when in the kraeusen stage, for, as already 
stated, that had been done as well by a column of water as by springs 
and valves when the shavings casks were bunged and stopped; and 
the gas was permitted to escape when the pressure became so great 
as to raise the valve or force the spring. This is shown by the évi- 
dence of Maus and Sturm. It may be admitted that the mode 
adopted by the plaintiff is valuable, and that it has facilitated the 
manufacture of béer, both as to quality and as to time. But it seems 
to me that this has been caused by the more complète mechanical 
devices of the plaintiff, without really changing the principles upon 
which béer had been theretofore manufactured. 

No new principle or scientific fact has been discovered, as was true 
in the process patents which hâve already been referred to. The 
most that can be claimed is, and, indeed, the chief merit ascribed to 
the patent by the plaintiff's counsel is, that it appliesthe controllable 
pressure created by the carbonic acid gas, in a state of fermentation, 
at an earlier stage than was before known. But the essential parts 
of the apparatus used by the patentée were known before, and the 
same controllable pressure had been applied at varions stages of 
the manufacture, and the application at one stage of the condition 
of the béer, instead of another, would seem not to involve anything 
more than a mère mechanical change, which could be employed by 
any one skilled in the art. 
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If we assume that the invention of a process alwaya authorizes a 
patent, irrespective of the means by which the resuit is produced, it 
would seem to be attended with very important and far-reaching con- 
séquences, and to involve substautially a monopoly of the principle, 
or of the discovery of a new seientifio f act ; and in tbis way we would 
impair, if not destroy, the effect given by the suprême court to the 
various rules which bave been heretofore referred to as established 
by that court, one of which has always been held to be firmly fixed; 
namely, that a person should only hâve a patent for the means by 
which the resuit is produced, and not for the resuit itself. 

It follows, therefore, from what has been said, that the claims of 
the plaintiff for a particular process, irrespective of the means by 
which that process has been reached, cannot be sustained; and that 
the effort made to enlarge the construction of the patent law so as to 
cover any means which may be used in the process of the manufacture 
of béer — namely, by the methods which hâve been heretofore substau- 
tially employed — cannot succeed, it being a process well known before. 
A person could only bave a patent for that by which the process was 
improved or cheapened; and it cannot be successfully claimed, I 
think, that the défendants bave used the various mechanical devices 
which are set forth in the spécifications. It is not necessary to 
déclare in this case that those devices, taken in the aggregate, might 
not be the subjecfc of a patent as mechanical devices, 

The resuit is, the plaintiff's case fails on both grounds on which it 
is put : First, as a patent for a process, as described and claimed ; and, 
secondly, for an infringment qf the mechanical devices of the patent. 

The bill must be dismissed. 



GoMiLA and others v. Cdllifoed and another."' 
(District Court, E. D. Louisîana, June 4, 1884.) 

1. Admiraltt — LiABiLirr of Claimants — Admiralty Rulb, No. 2. 

Where two parties appear and claim to be the owners of a vessel arrested un- 
der an admiralty warrant of arrest, containing the attachment clause, accord- 
ing to admiralty rule No. 2, and give a joint bond for her release, one of them 
cannot avoid liabllity by afterwards pleading that he was not an owner. 

2. SAME — CoKTBACTS. 

When a contract is silent as to tirae of performance, and performance is 
tendered, without réservation, which is adniitted to be dcfeotive, and the obli- 
gée acts irreparably upon suoh admitted non-performance, the contract is vio- 
lated and damages resuit. 

3. Same — Chaetbiî-Partt. 

Where, tinder a contract of charter-party to furnish a vessel of a certain 
capacity, a vessel is tendered which, after loading, is admitted to be of less 
than the guarantied capacity and is deolined and the charterer suiïers loss, he 
is entitled to recover damages. 

IReported by Joseph P. Hornor, Esq , of the New Orléans bar. 
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In Admîralty. 

J. Ward Ourley, Jr., John T>. Rouse, and Wm. Grant, for libelants. 

James McConnell anà James R. Beckwith, for respondents. 

BiLLiNGS, J. This is an action for damages for the breach of a 
charter-party, brought by the charterers against the ownera. On 
June 19, 1883, Gomila & Co., the libelants, chartered the steamer 
Deronda. The charterers were to load the vessel. She was guar- 
antied to carry not less than 10,000 quarters of corn, of 480 pounds. 
The loading was commenced on June 2Sth. On June 30th the ves- 
sel was declared by the inspectors to be full. She then contained 
9,635 quarters, i. e., 365 quarters less than the guarantied quantity. 
Upon the communication of this fact to the libelants, and by them to 
the parties with whom they had a contract to fill which the charter 
of the Deronda was entered into, they refused to accept of the deliv- 
ery of the amount of 9,635 quarters, their contract being for not less 
than 10,000 quarters, and not more than 12,000 quarters. A settle- 
ment was made with thèse purchasers by libelants by the payment 
of some $3,100. Negotiations were entered into between libelants 
and respondents — First, to bave the respondents take the cargo at 
the priée at which the libelants had contracted to sell, and afterwards 
to adjust the damages by fixing the value of the grain ladeu by what 
could be obtained by oiïer at private sale from other European par- 
ties, and no agreement as to the damages could be eSected. Corn 
had declined, and after advertising the sale in the two leading morn- 
ing New Orléans newspapers, in one for five days and in the other 
for three days, and in one of the evening newspapers for three days, 
the cargo was, on July Yth, sold at public auction by an auctioneer 

at a price which would be per quarter. On the sixth of July 

De Wolf & Hammond, as agents of the owners of the Deronda, pro- 
tested against the sale at auction as advertised, both to the libel- 
ants and their purchasers, E. Forestier & Co., through a notary pub- 
lic, and with the two witnesses required by the statute of the state of 
Louisiana. On the foUowing day, July Yth, through the same for- 
mality, the captain of the Deronda and De Wolf & Hammond, agents, 
in behalf of the owners, gave a notice both to the libelants, as char- 
terers, and E. Forestier & Co., transférées, that the said vessel would 
on that day, at 10 o'clock a. m., be ready to reeeive "the balance of 
the said cargo as per charter-party." On July 13th, the sale at auc- 
tion having taken place and the remainder of the cargo having been 
furnished by the purchasers at the auction sale, the Deronda reoeived 
the remaining 367 quarters, making the quantity guarantied, namely, 
10,00(> quarters, her coal bunks having meanwhile been taken out 
and other space having been furnished by the représentatives of the 
vessel; and with the cargo she sailed to the port of delivery men- 
tioned in the charter-party, where she delivered the same. 

There are two matters, which relate (1) to the manner in which the 
a&tion is brought, and (2) to the efïect of what was done as to trans- 
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ferring the eharter-party to Forestier & Co., which hâve been set out 
fully in the answer of respondents, and hâve been strongly urged in 
the argument by their proctors, which I will now consider. 

1. It is urged that the real and sole ownerof the Deronda was Mr. 
CuUiford, one of the défendants' firm, and not CuUiford & Clark, 
against whom jointiy this suit is brought. It is not necessary to con- 
sider what eiîect should be given to such a défense presented in an 
answer where it appears that the suit was commenced and jurisdic- 
tion acquired by a seizure of the Deronda under a warrant of arrest 
containing the attachment clause according to admiralty rule No. 2, 
and that the attachment was dissolved by the défendants appearing 
in the cause and giving their joint bond or stipulation, and filing their 
joint answer upon the merits, pleading performance of an alleged con- 
tract. If the défense could be allowed to avail at ail, it would be only 
to cause judgment to go against the défendant CuUiford alone. But 
upon the merits I think the court must iind against both défendants, 
upon the ground that they held themselves out as owners for the pur- 
pose of making this charter-party, and as owners subsequently ratified 
the charter made by De Wolf & Hammond as agents of the owners. 
See telegram A 17 from CuUiford to his firm, dated June 18, 1883, 
and letter from CuUiford & Clark to Hammond, June 19th, and letters 
from défendants to plaintiffs, dated June 23d, and marked A No. 
20 and A No. 21. It does not appear how the vessel was connected 
with défendants' business, but the whole évidence with référence to 
the transaction shows that the charter-party was executed by De Wolf 
& Hammond as agents for, and for the benefit of and under the direc- 
tion of, the defendant's firm as owners. As in case of a question as 
to liability as a partner, the holding out may create the liability inde- 
pendently of the fact of ownership. It opérâtes as an estoppel. The 
holding out of themselves as owners by CuUiford & Clark is abundantly 
established. 

2. As to the transfer there is no conflict in the testimony. The 
charter-party was executed to the libelants, who were willing to sub- 
stitute E. Forestier & Co. in case the guaranty was complied with, 
but who objected to any such substitution before it was ascertained 
whether the guaranty would be fulfilled. De Wolf and the repré- 
sentative of Forestier & Co. made the cancellation. It is agreed to 
by ail that Gomila never assented to it. It was possible in law and 
necessary for Gomila & Co. to retain their contract rights as char- 
terers, with the défendants, of the Deronda, while they also desig- 
nated her as the vessel which should receive the 10,000 quarters of 
grain from B. Forestier & Co. under the contract of June 7th, 
(marked "Bengston No. 1.") The market had fallen, and they must 
place themselves in such a position that they could fulfill the contract 
with Forestier and still hold the défendants to their guaranty. Had 
this obligation of guaranty been transferred to Forestier & Co., upon 
the default under it Gomila & Co. might bave lost the sale of the 10,- 
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000 quarters of grain at 28s. 3d. The motive for Gomila & Co. not 
consenting to cancel is manifest, and the testimony of both Gomila 
and Bengston and Forestier is concurrent that they did not consent. 
Indeed, the protests made by the défendants through their oaptain and 
agents, two upou July 6th and one upon July 7tli, marked "B, Nos. 
2, 3, and 4, " are inconsistent with the idea that the original charter- 
party had been canceled and another substituted in its stead. Go- 
mila & Co. are, in those documents, treated as retaining their rights 
under the charter-party, with a désignation of Forestier & Co. as 
parties who, under them, were to accept a fulfiUment of the contract 
of purchase from them by means of it. There is but one charter- 
party referred to, and the firm of Forestier & Co. are spoken of as 
"transférées." So, too, the negotiation and correspondence and tele- 
grams, as to an adjustment of the loss after the vessel was thought 
to be fully loaded, reeognize Gomila & Co., the charterers, as being 
the persons who still hold ail their rights under the guaranty. In- 
deed, ail the évidence confirma Gomila and Bengston, and the so- 
called cancellation was effected without the assent, and with the 
expressed dissent, of Gomila & Co., and therefore their rights under 
the charter-party and guaranty hâve not been annuUed, and remain 
in fuU force. 

Upon the merits, the first question to be considered is, was there a 
breach in the undertaking of the owners whereby they guarantied 
that the Deronda would carry 10,000 quarters of grain ? 

It has been urged with great force that inasmuch as the représenta- 
tives of the owners of the Deronda knew that the charter-party was 
entered into by Gomila & Co., the libelants, in order to carry out their 
contract to furnish a shipment in the month of June, this fact should 
control or influence the interprétation of the charter-party as to the 
time of performance. On the other hand, the respondents, with 
equal earnestness, urge that when a contract is silent as to the time 
of performance, the only qualification or limitation whieh the law will 
infer or supply is that the time of performance shall be reasonable. 
It is possible that thèse two propositions might, as applied to this 
case, be harmonious, for in determining what was reasonable, regard 
must be had not alone to the subject-matter of the contract, but the 
extrinsic circumstances, and among thèse would be the known object 
of the contract, and I think that the inquiry as to the exact carrying 
capacity of the Deronda, the insertion into the contract of the guar- 
anty on that sufeject, and the negotiation as to the time of the com- 
mencement of the loading and the manner in which it was to be done, 
conclusively establish that the charter-party was avowed by the char- 
terers and recognized by the agents of the owners as being the means 
of fulfilling a prior contract. In order to reach a décision of the case 
it is not necessary to consider the question of interprétation as a sep- 
arate inquiry, but rather to apply the established facts to the matter 
of attempted performance, and admitted inability to perform. There 
v.20,no.ll— 47 
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can be nà doubt but that if it appears that after an attempt to load 
the Deronda With 10,000 quarters of grain, in accordance with the 
guaranty, the owners admitted, without réservation, their ability to 
place in her ûo more than 9,635 quarters, and notified Gomila & Go. of 
that fact; that in conséquence of such unreserved admission and no- 
tification Gomila & Co. were induoed to abandon their sale to E. For- 
estier & Co., thereby retaining on their hands the grain, with the 
market priée so conditioned that a heavy loss ensued, — it would not be 
possible for the owners afterwards to revive the charter-party, except 
upon the condition of being responsible for such loss. This is just 
what the évidence shows. And the principle of law which is to be 
controlling is not one exclusively of interprétation, but that when a 
oontract is silent as to time of performance, and performance is ten- 
dered without réservation, which is admitted to be defeetive, and the 
obligée acts irreparably upon such admitted non -performance, the 
contract is violated and damages resuit. 

This is well settled as the law of Louisiana. The reason given by 
thé court in numerous cases is that a putting in default would hâve 
been a vain thing. In Cable v. Leeds, 6 La. Ann. 293, the court 
held that where a merchant agrées to make and deliver a pièce of ma- 
chinery as soon as possible, and actually does deliver the machinery, 
but so' defeetive that it will not answer the purpose intended, "he put 
himself into an irretrievable default, which superseded the neeessity 
of being put into default by the other party." The same question is 
dealt with in Knight v- Heinnes, 9 Eob. 377, where the court says, 
(p. 379,) the defendant's acknowledged inability to comply with bis 
contract, rendered it unnecessary for the plaintiff to put him regularly 
in default. See, also, Nicholson v. Desobry, H La. Ann. 81. 

As to whether, in point of fact, there was this acknowledged ina- 
bility to load the stipulated amount of grain, I shall dérive the évi- 
dence from the correspondence and telegrams which passed between 
the défendants and their agents. 

On June 30th the agents of the défendants telegrapbed to the de- 
fendants as follows : 

"June 30th.' To Oulliford & Clark, Sunderîand: Deronda loaded; car- 

ries 9,635 quarters. Cargo sold, not less than teii thousand quarters. Co- 

penhagen, twenty-eight, three; présent value, twenty-flve. Buyers refuse 

acceptance, as cargo falls short. Charterers hold ship responsible. Advise. 

[Signed] "De Wolf & Hammond." 

Under date of July 5th, the défendants having aftswered by tele- 
gram, also replied by letter, as follows : 

"A No. 22. 
"(Copy.) SuNDEELAND, 6th July, 1883. 

"Messrs. De Wolf & HammoTid, Wew Orleaiis — Deab Sirs: We recel ved 
your cable on Sunday, informingus that the Deronda had loaded 9,63.5 quar- 
ters, and the cargo sold not less than 10,000 quarters @ 28s. 3d.; présent 
value 25s.; buyers refuse acceptance, as cargo falls short; charterers hold ship 
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responsible. In reply to this, we cabled at once for you to compromise the 
claim and pay the différence of 33. 3d. per quarter, as between the quantity 
stated to be shipped and the 10,000 quarters. We were astonished on ïues- 
day to fînd, on receipt of your cable, "charterers trying to resell cargo," 
that you had evidently misconstrued the purport of our message; but how 
this could be donc by any sane person into meaning that we were willing to 
pay the différence of Ss. 3d. per quarter upon the whole cargo we are at a 
loss to understand, and can onlycome to the conclusion that such a meaning 
of our cable has been construed purposely. How a business man, supposed 
so be acting on behalf of an o wner, could think that, when a difflculty like the 
présent arose, he (the owner) should right off agrée to give up more than half 
his total freight on such a voyage, is too much even for any stretch of imag- 
ination, and if our interests can only be protected in the way you hâve man- 
aged this business, the less we place in your hands the better. In the begin- 
ning of the negotiations for the charter of this ship there was a considérable 
muU, at which we expressed ourselves pretty strongly to your Mr. Hammond 
when in Liverpool, and when you ofEered us this freight we accepted it, sub- 
ject to tlie captain being satisfied he could carry the requisite quantity, and 
your cable of the nineteenth ult. distinctly told us slie could carry about 
10,000 quarters, from which we concluded you had consulted withthe captain; 
in fact, his letter informs us you had seen him with our cable; but we must 
call your attention to the fact that in the same cable you informed us about 
10,000 quarters, and how you could insert in the charter not less than 10,000 
quarters, we are at a loss to comprehend. 

"While writing, your reply has come that you were consulting McConnell 
and trying to arrange, but no mention about the sliip's sailing; we therefore 
cabled you why the delay to give bail and get the ship away. We are at a 
loss to understand why the ship should be detainedduring thèse negotiations. 
The whole business is sickening. If you had understood your business at ail 
you would hâve dispatched and settled the question after she had left; but 
how you bave allowed the charterer to detain the ship in the way he has done 
we hâve yet to learn ; but we certainly can come to no other conclusion than 
that you bave grossly neglected our interest. Yours, truly, 

"CuLLiFOED & Clark." 

Under date of August 13th the défendants give a résume of thè 
events attending the tender of the vessel, as follows : 

«A No. 25. 

"SuNDERLAND, 13th August, 1883. 
"Messrs. De Wolf & Hammond, New Orléans: 

'DEKONDA.' 

"Dbab Sies: Your letters regarding this wretclied business hâve ail been 
received and well noted, but, we regret to say, they do not much alter our 
opinion of the manner in which this case has been handled by you. The cap- 
tain's protest, although probably correct, is about as weak a document as we 
ever read, unless your object was to disclose our hand, and so strengthen that 
of the parties taking the action against the ship. Will you tell us why yOu 
and the captain rushed away to Gomila as soon as it was found the ship had 
not taken the guarantied quantity? What other position could you possibly 
expect him to take than holding the ship responsible for a breach of the char- 
ter? Both you and the captain knew the ship was guarantied to carry 10,- 
000 quarters, and also knew there was no guaranty as to the time of ship- 
ment. With thèse two facts wiJl you tell us why the ship was allowed to be 
so hurriedly loaded, and why it did not dawn upon you at once to take bunk- 
ers out, (which should never bave been put in?) In running away to Gomila 
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you really played into his hands. If our eaptain waa not compétent for such 
a matter as this we would hâve thought ordinary common sensé Would hâve 
told you that care must be taken to get the guarantied quantity into the ship, 
and, to do this, how did you proceed actually, w^ith the doubt in your luinds 
about the ship carrying the quantity? You allow her to coal for Sydney ; or- 
dinary caution for our interest should hâve prevented this, and told you the 
ship must coal for Newport News." 

This correspondance, coming from the défendants themselves, shows 
that it was admitted that the vessel could only carry 9,635 quarters, 
"when that apiount had been placed on board, and that, as having 
that limit in her capacity, she was without réservation tendered to 
the plaintiffs under the charter-party. Thèse facts bring the case 
within the principle of the cases above cited, and establish a violation 
of the guaranty of the défendants that the Deronda would carry 10,- 
000 quarters of grain. 

The remaining question is as to the amount of recoverable dam- 
ages which bave been shown. The amount of damages would be the 
différence between the contract price and the market price, June SOth, 
the date of the défendants' admission of their inability to perform the 
contract, whereby the plaintiffs lost their opportunity of selling to 
Forestier & Co. The corn was laden on board, and the quantity was 
so great that it would be difScult to find a purchaser except iu con- 
nection with the charter-party. Of course, the auction price is évi- 
dence of value. Where the thing could naturally be bought and sold 
at auction, the price is high évidence of value. Considering the pecui- 
iar situation of this property, — 10,000 quarters of grain, laden on 
board a vessel, — and the increased price which it was reasonably pos- 
sible the grain would bring if sold in connection with the charter- 
party, I think, as gestor negotiorum, the libelant was justified in 
incurring the expense of an advertisement and attempted sale at 
auction; though I think he was not justified in permitting a sale at 
lower terms than the évidence shows were the ruling terms. The 
différence between the contract price and the market price appears 
clearly in the telegram of De Wolf & Hammond to the défendants, 
dated June 30th, which is translated and fully assented to in the re- 
ply by letter of défendants, under date of July 5th. They say the 
price of cargo, 28s. 3d., présent value 25s., making a différence of 
3s. 3d. per quarter. To this must be added 3d. par quarter, the dif- 
férence between the allowed freight (which, if diminished, was to be 
for account of seller) in the contract of sale with Forestier, and the 
rate fixed by the charter-party, — 6s. and 5s. 9d., — in ail 3s. 6d. rier 
quarter, which would make the loss $8,426.25. To this should be 
added the charges which were paid the auctioneer for advertisement 
and fées, $934.72, making a total of $9,360.97, for which amount, 
with interest from June 30, 18S3, libelants must hâve judgment. 
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The Mary Ida. 

The Maggie Bvb.se. 

{District Court, S. I). Alabama. June, 1884.) 

1. ADMIBAIiTT— CoiiMSION— BUBDEN OP PfiOOP. 

in an action growing out of a collision of vessels conséquent upon a failure 
of one to respond agreeably with the signal of the other, as directed in the 
navigation laws, (Rev. St. 4405 and 4412,) the liurden of proof is on the vessel 
that fails bo to respond to explain the failure satisfactorily to the court. 

2. Same— Party Complaining Mqst Himself Kbep witiiin thb Law. 

A vessel cannot évade ail responsihiiity for damage given or received in a 
collision by showing that the other vessel did not respect her signal as the laws 
require, unless she further shows that she herself, in prudence, afterwards 
endeavored to avoid the péril imminent by checkiug her speed and backing 
water, as directed by the same laws. 

3. Same— Apportionment of Damages. 

In cross-suits growing ont of a collision of vessels. there heing proved fault 
. on both sides, damages will be apponioned according to the disparity of fault. 

In Admiralty. 

G. B. Clock and G. M. Duskin, for libelants. 

I. L. é G. L. Smith, for respondents. 

Bruce, J. Thèse cases are, bj' agreement, heavd together. On the 
night of the nineteenth day of January, 1884, between 10 and 11 
o'c]ock, the Mary Ida, a steam tow-boat, with three barges in tow, J. 
W. McDowell master and pilot on watch, while descending the Mo- 
bile river at a point about a mile and a half below Chestang's bluff, 
collided with the steamer Maggie Burke, ascending the river on one 
of her regular trips, with freight and passengers, James D. Vick be- 
ing the pilot on duty at the time. The resuit of the collision was 
the sinking of the steam-boat Mary Ida, in some 56 feet of vi^ater, with 
her freight on board at the time, consisting of a lot of cotton-seed and 
a small lot of hard wood. 

The owners of the Mary Ida, Eobinson & McMillan, bring this suit, 
and libel the steamer Maggie Burke, alleging and charging that the 
collision and the resulting loss of the boat Mary Ida and her freight 
was eaused by the négligence, want of skill, recklessness, and im- 
proper conduct of the officers and persons in control of the Maggie 
Burke at the time, and that it was without fault on the part of the 
officers and crew of the Mary Ida. 

The cross-libel of the owners of the Maggie Burke allège and charge 
that the collision and conséquent loss of the Ida and freight resulted 
aîBO in large damage to the Burke, and was brought about solely and 
exclusively by the fault, négligence, and unskillfulness of the officers 
and crew of the Mary Ida, particularly by the fault, négligence, and 
unskillfulness of her pilot, J. W. McDowell, and without any fault 
whatever on the part of the officers and crew of the Burke. Thèse 
libels are both answered by the respective parties respondent, and 
the question for solution and décision, upon whieh a large mass of 
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testimony bas been taken, is, wbo was at fault, if any one, and at 
wbcse door does the responsibility for tbis collision and conséquent 
loBs lie ? • 

That the collision was brought about by the fault of one or both 
of the colliding vessels seems to be clear, for the portion of the river 
in which the collision oecurred is, by the testimony, neither dif&cult 
or dangerous for navigation, and the testimony discloses no reason 
for the conclusion that tbis collision was the resuit of circumstances 
beyond the control of skiliful and careful navigators. The nigbt was 
neither dark nof stormy. Some of the witnesses testified it was a gray 
night, others say it was star-light, a little windy, and the wind from 
the nortb. Assuming, then, that the collision was brought about by 
the négligence or unskillfulness of the officers charged with the navi- 
gation of one or both of thèse vessels, we proceed now, from the law 
and the facts in proof in the case, to ascertain where the fault lay, 
and so fix tho responsibility for the loss resulting from the collision. 

In tbis inquiry, attention must be given to the rules and régula- 
tions for the government of pilots of steamers navigating the rivera 
flowing into the Gulf of Mexico and their tributaries, adopted by the 
board of supervising inspectors, under the authority of sections 4405 
and 4412 of the Eevised Statutes of the United States. The author- 
ity of thèse rules is not questioned, but the counsel for the respond- 
ents denominate thèse rules supplemental rulea, and call attention 
to the rules established by acts of congress set forth in section 433, 
c. 5, of the Eevised Statutes, which provides that "the foUowing rules 
for preventing collisions on the water shall be followed in the navi- 
gation of vessels of the navy, and of the mercantile marine of the 
United States." An examination of thèse rulea, bowever, shows that 
they are primarily for the government of sea-going vessels, and they 
are little applicable to steamers navigating rivers whose waters flow 
into the Gulf of Mexico. 

The rules and régulations, first mentioned above were adopted by 
the board of United States inspectors of steam-vessels June, 1871, 
amended January, 1875, February, 1880, and 1883, and approved 
March 10, 1883, by the secretary of the treasury, so that they were 
in force on the nineteenth day of January last, when this collision 
oecurred, and were the paramount rules for the government of the 
pilots on thèse two colliding vessels. 

Eule 1 provides.: Where steamers are approaching each other 
from opposite directions, the signais for passing shall be one blast of 
the steamiwhistle to pass to the right, and two blasts of the steam- 
whistle to pass to the lef t. The pilot on the ascending steamer shall 
be the first to indicate the side on which he desires to pass; but if the 
pilot on the deseending steamer shall deem it dangerous to take the 
side indieated by the pilot of the ascending steamer, he shall at once 
indicate with bis steam-whiatle the side on which he desires to" pass, 
and the pilot on the ascending steamer shall govern himself accord- 
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ingly, the descending steamer being deemed to hâve the right of way. 
But in no case shall pilota ou steamers attempt to pass each other 
until there bas been a thorough understanding as to the side each 
steamer shall take; the signais for passing must be made, answered, 
and understood beîore the steamers hâve arrived at a distance of 800 
yards of each other. 

The Ida, the descending steamer, J. W. McDowell pilot on duty 
at the time, when at a point below Chestang's bluff, saw the Burkfi 
ascending the river, and blew two blasts of her whistle, indicating her 
purpose to pass to the left, that is, on the east side of the river. ïhe 
steamer Burke responded, but whether promptly, as was her duty, or 
not, is a point on which there is much conflict of testimony, and her 
response was one whistle, which indicated that she did not accept the 
signal of the Ida for the east side of the river. The Ida blew two 
whistles again, and the Burke again responded with one whistle, and 
in a very short time the vessels collided, with the resuit before stated. 

Between Beymour's bluff aud Chestang's bluff the distance is about 
three miles, and in which distance there are two bends of the river, 
and at a point on the west bank, nearly opposite the point of col- 
lision, there is a point covered with trees extending a short distance 
out into the river, but not far enough to change the current in the 
river, and is for that reason called by river men a false point. The 
Burke came up the river in the usual place where it is navigated by 
ascending steamers, and below that point hugging the west shore, 
and was, consequently, under the false point, which obstrueted the 
view, and this was doubtless the reason why the boats approaehed 
so near to each other before signais were exchanged as soon as re- 
quired by the rule cited heretofore. The Burke, however, did not ac- 
cept the signal of the Ida, but blew a cross- whistle, and thus refusing 
to govern herself aocording to the signal of the Ida, the burden is on 
her to show good reason for her failure or refusai to comply with the 
terms of the rule. The reason given is that she was crossing from 
the point on the west bank of the river to the point on the east bank, 
and thus was eomplying with a rule and custom in the navigation of 
the river; that is, that ascending boats run the points to évade as 
much as possible the force of the current, while descending boats fol- 
low the current in the middle of the river around the bends ; that 
after she, the Burke, had started on her crossing she could not change 
her course and pass the Ida on the west side of the river, and that an 
.effort to bave done so would bave increased the danger and hazard of 
a collision; that the Ida was approaching her in sueh position in the 
river that an effort on her part to change her course and pass on the 
west side of the river would bave resulted in the Ida striking her on 
the starboard side; whereas, if, when the boats were approaching 
each other end on, each had ported her helm, asrequired by rule 16, 
§ 4233, of the Eevised Statutes, the Ida would bave passed under the 
Btern of the Burke, on the west side of her, and a collision been avoided. 
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This défense rests upon the fact, if it be a fact, that at the first sig- 
nal of the Ida the steamers were so close together and the danger so 
imminent that the ofScers of the Burke cannot be held to a strict 
compliance with the rule. 

It is therefore important to inquire how near the steamers were 
when the Ida blew her ûrst two whistles for the east side of the river, 
where she was in the river when she blew, and where the Burke was 
in the river at that time; and upon thèse two points there is mueh 
discrepancy and uncertainty in the testimony. The testimony as to 
where the Ida was when she blew her first signal is by some of the 
witnesses that she was well up to the east bank, others the middle of 
the river, and others that she was on the west side of the river, out 
in the cove or bend of the river. The weight of the évidence is, and 
I so find the fact to be, that she was between the center and eastern 
bank of the river when she signalled the Burke, at considérable dis- 
tance above the point of collision, to estimate whieh would be very 
difficult. At this time, that is, at the first signal of the Ida, where 
was the Burke ? Capt. Finnegan testifies that he was on deck at the 
time. He thinks the Burke was at the time pretty well on the cross- 
ing, and the steamers were 150 to 200 yards apart, but he says it 
was a very hard thing to estimate. James D. Vick, pilot at the time, 
says: "I had just started on my crossing; did not see the Ida when 
she first blew, on account of the smoke, but saw her very soon." And 
he does not make a very clear statement of the matter, but estimâtes 
the distance at from 150 to 200 yards. Benham, the mate on the 
Burke, says: "When I heard the signal of the Ida, the Burke was 
coming around the port point, western shore; was quite up to make 
the crossing from the west to the east shore; was on the crossing; and 
had gone the length of the boat out from the shore; that by the time 
the Ida blew her second two whistles the Burke was in the middle of 
the river." McDowell testifies that he blew bis first two whistles 
when he saw the smoke of the Burke above the trees on the point be- 
low him; that the Burke was then eight or nine hundred yards from 
him. And he is sustained by the witness Dan Williams, who was 
on board the Ida; heard the whistle of the Ida; went into the pilot- 
house some seconds afterwards, and estimâtes the distance between 
the boats, after he arrived in the pilot-house, at 450 yards. Mc- 
Dowell testifies that it was from one-half to one minute before the 
Burke responded to his signal, and he is sustained in that by Will- 
iams and other witnesses, though Capt. Finnegan and others testify 
the response of the Burke was given immediately. 

It is difficult to say from the testimony how far the boats were apart 
at the first signal of the Ida; but the river at the point of collision — 
which is its narrowest point in that vicinity — is 528 feet wide, and the 
Ida, coming down from above, between the middle and east bank of 
the river, and the Burke ascending and commencing her crossing, they 
musthave been considérable distance apart; and the estimate of 150 
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to 450 feet is rauoh more likely to hâve been the distance between the 
boats at the second two blasts of the Ida than at the first ; and an 
error of this kind, under the circumstances, is no reflection upon the 
truthfulness of the witnesses. This distance being difficult of détermi- 
nation, the testimony of the witnesses called as experts in the naviga- 
tion of the river could not, in the nature of things, be very definite 
for the conduct of the officers of both boats, particularly that of the 
Burke, depended largely upon the distance she was from the deseend- 
iug boat when she first became aware of her présence. If the Burke 
had entered upon or was upon her crossing at the first signal of the 
Ida, and could not with safety hâve changed her course and passed 
on the west side of the Ida, still, what is there in the face of the sig- 
]ials of the Ida to justify the Burke in cross-whistles and persistence 
in her course ? Wiiy did she not stop and back her engines ? She 
•was the ascending steamer, and could more readily eheck her speed 
than the steamer descending with the current. This would seem to 
be the dictate of common prudence, and, if she could not accept the 
signais of the Ida, then the rule No. 2 prescribed the means that shall 
be used to avoid collisions. It provides : 

"If, for any cause, the signais for passingare not made atthe proper time, 
as provided in rule 1, or shoulcl the signais be given and not properly under- 
stood, from any cause whatever, and either boat become imperiled thereby, 
the pilot on either steamer may be the flrst to sound the alarm or danger sig- 
nal, * * * when the engines of both steamers must be stopped and 
backed until their headway has been fully checked." 

The point of the collision was well up to the eastern bank of the 
river ; some of the witnesses say within 20 feet of it. The bow of 
the Burke struck the Ida on the starboard side, forward of the wheel- 
house, at an angle between the bows of the boats of less than a right 
angle, and the Ida swung around on the left of the Burke, her tows 
behind her making a circle in the river, and in a few minutes the 
Ida, probably by the force of her tows, passed to the rear of the Burke 
out into the river for a short distance and sunk. So that the boats 
must bave corne together with considérable force in order to hâve 
produced such a resuit, and the bow of the Burke was serioUsly dam- 
aged by the collision; and it is perhaps saying no more than the évi- 
dence shows that the Burke, with her freight and passengers, was 
saved from more serious disaster by the vigorous and skillful conduct 
of her officers. 

Conceding that at the second two blasts of the Ida it was then too 
late for the Burke to change her course and go to the westward of the 
Ida, without imminent danger of exposing her starboard side to the 
Ida in such manner as to endanger her and the lives of her passen- 
gers on board, still the question remains, why did she not stop and 
back instead of persisting in her course ? The vsritness Walker, engi- 
neer on the Burke, on duty at the time, when asked what bis engines 
were doing at the time of the collision, say s: "I think they were 
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backing." And in reply to the direct question, "Was the Burke baok- 
ing at the time?" he says: "I gave her steam before she struck; I 
suppose she was backing." The most that can be said of this is that 
ber angines bad commenced backing at the instant or just before the 
collision. 

My conclusion on this point is that although at the first signal of 
the Ida the Bxirke rang a slow bell, that at the time of the collision 
her heading had not been fuUy checked, and that she did not com- 
ply with rule No. 2 in that bebalf. 

There is a great deal of testimony to show that the Burke, just be- 
fore and at the time of the collision, was just where she ought to bave 
been by the customary course of navigation of the river at that point; 
that she was making her crossing in the usual place and in the usual 
manner; and the conclusion seems to be deduced from that that she 
was therefore not at fault. This conclusion, however, rests upon the 
assumption that the appearance of the descending steamer Ida, and 
hej: signal to pass on the left side of the river, made no change in the 
navigation of the Burke necessary. This view of the subject, how- 
ever, is in conflict with a just and fair application of rules Nos. 1 and 
2, supra, and I find that on the occasion in question the Burke vio- 
lated both of those rules, and that such violation of the rules was the 
proximate and immédiate cause of the collision. 

A question, however, romains, which is, whether the fault of the 
Burke was the sole cause of the collision, or whether the Ida was also 
at fault? There are many points made against the Ida. It is said 
she was towing barges in her rear, and in a manner that the custom 
and usage of the navigation of the river forbid; that it interfered with 
her ability to back in the face of danger, and therefore she was at 
fault. It is claimed that she should hâve laid up at night, especially 
when her ofQoers knew that on Saturday, as that was, she would meet 
the regular packets ascending the river. It is also claimed that she 
was not properly manned; that one and the same person was aeting 
as master and pilot at the same time; but thèse points are not well 
taken, and I do not stop to discuss them. 

It is claimed that the pilot of the Ida was at fault because he did 
not pursue the usual course in comingdown the river; that is, follow- 
ingthe current and pass close under the false point, and that had he 
done so a collision would hâve been avoided. True it is, he must be 
held to bave known the river and the mode of navigating it. And it 
may be conceded that he had no right, doggedly, as the counsel say, 
to insist upon bis right of way and insist upon the rule when it would 
bave been the part of goodjudgment to waive it, stîU the rule was on 
bis side, and the Burke seems to bave insisted upon her usual course 
in violation of the rule, and in défiance of the signal of the Ida. Eule 
No. 2, supra, was as muoh binding upon the Ida as upon the Burke, 
and McDowell says he did not stop her engines until after the second 
cross-blow of the Burke. The Ida was coming down the river, and 
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the current added to her speed, and though she had a rigHt to asstiine 
that the Barke would accept her signal, yet when thatwas not done, 
and a misunderstanding arose, the dictate of prudence, as well as the 
terms of the rule, required that every effort shoald be made to stop 
the headway of his boat. 

In connection with this point may be considered the failure of the 
Ida to answer the cautionary whistle of the Burke, which she blew just 
after she passed the steamer Alabama, which had stopped at Sey- 
mour's bluff. McDowell says he heard the whistle when he was in the 
reach above Chestang's bluiï, but he says he did not respond because 
he thought if he did the ascending boat would take his signal as in- 
dicating a purpose on his part to pass on the west sida of the river, 
when his purpose was to pass on the east or left side of the river. 
The boats must hâve been somé three miles apart at that time, and 
the reason given scarcely seems satisfactory. It may not be clear that 
the failure of McDowell to respond to the cautionary whistle of the 
Bui:ke contributed in a direct way to the collision, but he was thereby 
advised of the approaeh of the ascending steamer, and aware also of 
the usual manner in which the river was navigated at that point, and 
should therefore hâve sooner stopped the headway of his boat, espe- 
cially after he found his signal was not accepted by the Burke. 

I find, however, that there was a great disparity of fault, and that 
the burden of it lies with the Burke, as we hâve already seen, and the 
loss is apportioned in the ratio of one-fourth against the Ida and three- 
fourthsagainst the Burke. 

The decree is therefore for the libelants, Eobinson & McMillan, 
against the Burke, her tackle, etc., for the sum of $7,023.95, and the 
costs in both cases are divided in the same proportion. 



The Craiqalliok. 

(District Court, D. Maryland. May 20, 1884.) 

Shipping — Chabteb-Pakty— Damage to Cargo— Liability of Ownbrs. 

A steam-ship was chartered at a certain hire per month, the owners to ap- 
point and pay the master, offlcers, and crew, and the charterers to direct what 
voyages the ship should make, and pay for the coals. The charterers sent the 
ship to Kingston, Jamaica, to bring back a Cargo of green bananas to a port in 
the United States, and instructed the captain to pay attention to the tempéra- 
ture, and close the hatches whenever the thermomuter fell to 50 deg. Fahren- 
heit, or else the fruit would become chilled and injured. This instruction was 
neglected, and the fruit was chilled and injured in conséquence of the neglect 
to close the hatches. Eéld, that the master and crew were servants of the own- 
ersfor the purpose of navigating the vessel, and that, as it was part of the duty 
of those in charge of the navigation to take usual and proper care of the cargo, 
the owners were liable to the charterers for the damaga 

In Admiralty 
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John H. Thomas, for Henry Bros. 

A. Stirling, Jr., for steam-ship. 

MoEEis, J. The British steam-ship Craigallion, of 978 tons gross 
register, was,.by charter-party dated September 12, 1883, chartered 
by the owners to Messrs. Henry Bros. & Co.,of Baltimore, imporfcers 
of fruit, to be plaeed at their diâposal on arrivai at New York ; she to be 
then tight, stanch, and every way litted for the service, with a full 
complément of ofBcers, seamen, engineers, and firemen for a vessel 
of her tonnage; the vessel to be employed by the charterersin carry- 
ing lawful merchandise between the United States, the West Indies, 
and South America. The charterers were to pay for the use and 
hire of the vessel for two months at the rate of 610 pounds sterling 
per calender month, payable monthly in advance, and to hâve the 
option of continuing the charter for a further period of 10 months; 
the hire to commence on the day of delivey, and to continue until 
redelivery of the vessel in like good order and condition to the own- 
ers, fair wear and tear excepted, (unless lost,) at a port in the United 
States north of Hatteras. The owners were to provide the captain, 
ofScers, engineers, firemen, and crew, and to pay their wages and 
provisions, also the insurance on the vessel, ail engine-room stores, 
and to maintain the steamer in a thoroughly efficient state in hull 
and machinery during the service. It was agreed that the captain, 
although appointed by the owners, should be under the orders and 
direction of the charterers as regards employment, agency, or other 
arrangements, and charterers agreed to indemnify owners from con- 
séquences of captain signing bills of lading, or otherwise complying 
with the same. The captain was to prosecute his voyage with utmost 
dispatch, and render ail customary assistance with ship's crew and 
boata. The master was to be furnished by charterers, from time to 
time, with ail requisite instructions and sailing directions, and was to 
keep a full and correct log of the voyages, which was to be patent to 
the charterers or their agents.- It was agreed that if the charterers 
should bave reason to be dissatisfied with the conduct of the captain, 
officers, or engineers, the owners should, on receiving the particulars 
of the complaint, investigate the same, and, if necessary, make a 
change in the appointments. 

. The charterers were to hâve permission to appoint a supercargo to 
accompany the steamer and see that the voyages were prosecuted 
with utmost dispatch. AU derelicts and salvage tô be for owners' and 
cliarterers' equal benefit. In case of loss of time from deflciency of 
men or stores, break-down of machinery, or damage, preventing the 
working of the Vessel for more than 48 hours, the payment of hire to 
cease until steamer should be again in an efiScient state to résume 
her service; but, if steamer was driven into port or anchorage by 
stress of weather or from accident to cargo, the détention was to be 
at cha.rterers' risk and expense. In case vessel was lost, freight paid 
in advance and not earned to date of loss to be returned.. Charterers 
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were to bave at their disposai the whole reach of the vèssers holds, 
decks, and usual places of loading, (not being more thaa sbe could 
reasonably stow and carry,) reserving proper space for oflacers, crew, 
tackle, stores, fuel, etc. The charterers agreed to pay for ail coals, 
port cbarges, pilotages, agencies, and otber cbarges except sucb as 
owners bad agreed to pay. Tbe owners were to bave a lien upon ail 
cargoes and ail subfreigbts for any amounts due tbem, and tbe cbar- 
terers to bave a lien on the sbip for ail moneys paid in advance and 
not eamed, 

Under tbis cbarter-party tbe steamer was placed at charterer's dis- 
posai in New York on tbe nineteentb of September, 1882, and under 
tbeir direction took on a cargo of locomotive macbinery and delivered 
it at Aspinwall. Tbence sbe went to several ports in Jamaica, tak- 
ing in cocoa-nuts and oranges, and completed ber return cargo at 
Kingston by taking on board 6,400 bunches of banauas. There was 
no supercargo put on board, and before leaving New York tbe char- 
terers explained to the master that the bananas, which he was to 
bring back as part of tbe return cargo, would be injured if tbey be- 
came cbilled, and instructed him to close tbe hatcbes if the tempéra- 
ture at any time on tbe voyage fell below 50 deg. Fahrenheit. Be- 
fore the steamer left Kingston the charterers telegrapbed tbeir agents 
there to repeat thia instruction to the master, which tbey did. The 
steamer arrived at the capes of the Chesapeake about the fifteenth of 
November. From tbe time of leaving Kingston until tbe steamer 
took a pilot inside Cape Henry the captain bimself gave attention tp 
tbe tbermometer, and it stood at 60 outside the capes, but wben the 
pilot took charge, the captain, being sick and suffering from a fever, 
went below, baving given instructions to bis first officer to observe 
tbe température and close tbe batches if the tbermometer fell below 
50 deg, During that nigbt on tbe Chesapeake bay tbe température 
fell to 38 deg., and tbe first oflScer neglected to bave tbe hatcbes 
closed. Wben tbe steamer was ready to discharge on the 17tb, it 
was found tbat tbe bananas, altbougb otherwise in exceptionally fine 
condition, had been cbilled. Tbis was evidenced to observation by a 
slight brown discoloration on tbe green skins where the bananas 
touched eaoh other, and was proved conclusively by tbe faot that the 
bananas did not ripen, but turned black and rotted, becoming so ut- 
terly worthless that quantities of tbem bad to be carted outside of tbe 
city and thrown away. The actual net loss sustained by tbe char- 
terers, from tbis damage to tbe bananas, was $7,383, 

Thèse are cross-libels, the owners of tbe sbip baving sued for 
tbe faire of the sbip, and the charterers for tbe damage sustained by 
the fruit. There is no difficulty wbatever as to the faots of the case, 
and tbe only question is as to tbe légal liability. Tbis is a charter 
by which tbe ship, fuUy equipped and mamned, is let to bire, and it 
must be regarded as settled tbat under sucb an instrument as tbe 
présent charter tbe possession and the respoasibility for tbe naviga- 
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tion of the ship remains with the owners. Leary v. TJ. S. 14 Wall. 
607; Beed v. U.S. 11 Wall. 600; Macl. 328; Abb. (12th Ed.) 36. 
The officers and crew were appointed and paid by the owners, and 
they were their servants to see to the navigation and direct the mo- 
tions of the ship; the charterers were only to direct to what places 
she should goj 

The case of Onoa à Clcland Goal d Iran Co. v. Huntley, L. E. 2 
C. P. Div. 46é, (1877,) arose upon a charter in substance identical with 
the présent one. In that case, while upon a voyage, by the négli- 
gence of the master and c^ew, the vessel was stranded and went to 
pièces, and the cargo was totally lost. It was held that the master 
and crew were the servants of the owner for the purpose of navigat- 
ing the vessel, and that he was liable to compensate the charterers for 
the loss of the cargo sustained by them. Mr. Justice Denman, in 
pronouncing judgment in the common pleas division, said: 

"A person wlio contracts to provide Workmen or seamen to perlorm a 
speeifled undertaking is bound to make good any injury which the other party 
to the contract may sustain~-from omission to perform their duty in a proper 
manner. Hère, tliese who were employed by the défendant (the owner) hâve, 
by their négligence, inflicted an injury upon the plaintiffs, who are entitled 
to recover from him compensation for the loss." 

Taking this to be the law applicable to such a charter-party, the 
only, question is, was the duty with regard to this cargo of fruit 
which the master of the ship undertook to perform, and which his 
subordinates neglected, one of the usual and proper duties to be per- 
formed by those in charge of the navigation of the ship, in relation 
to such a cargo. 

It is stated by Abbott, (12th Ed. p. 316, pt. 4, c. 6, § 4:) 

"Moreover, the master must, during the voyage, take ail possible eare of 
the cargo. If it require to be aired or ventilated, as fruit and some other 
things do, he must take thp usual and proper methods for this purpoae." 

It is urged that there is'no express contract to carry safely, and 
that there is no breach of any clause of the charter-party, but almost 
every contract establishes duties which are not specifically mentioned, 
and the neglect of which gives an action. There was not in this case, 
it is truô, the obligation of a common carrier to carry safely, but 
surely there was the obligation resting on those in charge of the nav- 
igation of the ship to use ordinary care and diligence in the care of 
the fruit. . It was a well-known duty to open the hatches for ventila- 
tion, and how can it be contended that it was not equally a duty, and 
within the nsual and necessary scope of their employment, to close 
the hatches when necessity arose. If the hatches had been negli- 
gently left open when the violence of the sea required them to be 
.îlosed, that duty could not be said to be beyond the usual duties of 
those charged with the navigation of the ship; and in the présent 
tiase, having been instructed that à ceirtain and easily observable de- 
gree of ooldwould destroy the value of the bananas, and having un- 
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taken to give the necessary attention to guard against this danger by 
a timely closing of the hatches, how can it be said that this was not 
as much within the duty of protecting the cargo as to close the hatches 
to keep out the sea. 

In The Reguliis,lS Fed. Bep. 380, under a charter-party in which 
it was provided that the ship should be "in every way fitted for 
the voyage, and that the hatches were to be taken off, whenever prac- 
ticable, as usual for the ventilation of green fruit," it was held a breach 
of the charter for the owner to load the vessel with other cargo so 
deeply that in rough weather the hatches had to be kept on more 
than was fit or usual with such cargoes. If, then, it be the law, as I 
think clearly it is, that the owners were liable for the neglects of the 
oflBcers and crew in any duty appertaining to the navigation of the 
ship, and the proper care of a fruit cargo is such a duty, I see no 
eacape from the conclusion that in the présent case the ship is liable. 

A deoree will be entered for the amount of the damage to the ba- 
nanas, less the freight claimed in the cross-libel. 



Thê Sterling. 
[District Court, D. Gonneeticut. June 5,1884.) 

1. Balvagb — Relief op Grousdbd Vbssel at Ownbb's Request, without 

COKTBACT AS TO COMPEHSATION POB SEKVICES. 

The service of one in the steara-towing and wrecking business who is sought 
by tlie owner of a grounded sohooner, and at his requesl relieves the vessel 
ffom its distress after thiee days' coatinuous efEort, are salvage services, the 
TV'ork being succeasfui, and no contract as to compensation haviug beea made 
previously to the undertaking it. 

2. SaMB— LiEK HOT WaIVED THBOUGH BaLVOR'S iHDUIiGlBNOE. 

Abandonment or waiver of a salvage lien is not to be inferred from the faot 
of tlie owner being allowed the possession of the vessel. The mère forbear- 
ance of the libelant to distress the claimant, when nobody has been injured 
by the delay, is not to be considered as a waiver of the lien. 

Libel in Rem for Salvage. 

David F. Hollister, for libelant. 

Morris W. Seymour, for claimant. 

Shipman, J. This is a libel in rem for salvage. On the night of 
May 10, 1883, or early in the morning of May 11, 1883, the schooner 
Sterling, of the value of |1,200, went ashore on a sandy, pebbly 
beach near Point no Point, in Long Island sound, and about two miles 
frbm Bridgeport light-house, and lay parallel with the beach. The 
owner applied first to the agent of the libelant, who is the owner of 
steam-towing and wrecking tugs in Bridgeport harbor, and, being by 
the agent direeted to the captain of one of the tugs owned by the 
libelant, asked him to go downi and pull the schooner oâ, and how 
much he would charge. The captain said that he guessed be would 
go, but that he did not know what he would charge. No bargain was 
made. On the same day the agent of the libelant went with one of 
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hîs steam-tngs and trîed unsueeessfnllj to pull the schooner off, and 
made two inore unsuccessful attempts on the same and on the follow- 
ing day. On the third occasion he took also another tug owned by 
the libelant, and both tugs made the attempt. At this time a hawser 
of one of the tugs was broken, and her rail was broken, and she was 
théreby damaged from eight to ten dollars. On the third day one of 
the tugs went alone, and this fourth attempt was successful, and the 
schooner was towed within the harbor of Bridgeport. The agent of 
the libelant went with the tugs on each occasion for the purpose of 
doing the work. The attempts could only be made at high tide, and 
the work was, in effect, a continuous undertaking. The schooner 
was not in immédiate péril when the help was furnished, but she was 
fast agrouna, and help was indispensable and was greatly wanted by 
the owner, who was anxious to get her off before a high south wind 
shûuld driv*^ her further on the beach. On the last day he was afraid 
that the tug yas not coming, and sent for her, and also displayed in 
the schoonf 's rigging a signal for a tow-boat. The claimant promptly 
asked the 1' elant for his bill, and that it be made as low as could 
be, because he had had bad luck that soason. A billof $50 for tow- 
ing the schooner off the beach was rendered, was approved, and pay- 
ment was promised. It was, and was considered by the owner to be, 
a reasonable bill for the service. Payment has been frequently de- 
manded of the claimant, but he had no money, and could not pay. 
The libelant offered to let the claimant work out the bill, but he was 
unable to do the work that was wanted. He did, however, make 
some repairs for the libelant, which were worth $2.25, and which 
both parties intended should be applied upon the salvage. 

The services were salvage services. The schooner was in distress 
and must hâve help; the assistance of the libelant's boats was asked 
by the owner of the schooner, but the services were not rendered upon 
an agreement for payment for the use of the tug in any event. There 
is nothing in the case to show that the services of the libelant's tugs 
were to be paid for in case of non-success. The success of the serv- 
ice and the distress of the vessel are the ground of the libel. 

There has been neither abandonment nor waiver of the lien. It 
was not lost by permitting the owner to be in possession of the 
schooner, {The H. D. Bacon, Newb. 274; Cutler v. Rae, 7 How. 729,) 
nor by the subséquent conduct of the salvor. Payment has been fre- 
quently demanded, and has been promised when the schooner should 
be sold. The mère forbearance of the libelant to distress the claim- 
ant, when nobody has been injured by the delay, is not to be consid- 
ered as a waiver of the lien. The owner of the schooner appears 
alone as claimant, and no bona Jide purchaser seems to hâve been in- 
jured by the delay in bringing the libel. Under the circumstances of 
the promise and the delay of payment, interest should be allowed 
from May 16., 1883, to May SI, 18S4, from which |2.25 and interest 
should be deducted. 

Let there be a decree in favor of the libelant for $50.80, and costs. 
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Small V. Northern Pao. E. Go. 

{Circuit Court, D. Minnesota. June, 1884.) 

1. Real Estate — Statutb ofFrauds— Pauol Contract— Pakt Performance. 

The statute of Minnesota providing that contracta as to real estate niust be 
in writing continues : "NotUingin this chapter contained shall be construed 
to abridge the power of courts of equity to compel the spécifie performance of 
agreements in cases of part performance of such agreements." Whenevera 
paroi contract for the sale of real property is shown to be within this excep- 
tion, a court of equity will-not liesitate to ënforce and decree spécifie perform- 
ance by a conveyance from the vendor. 

2. Samb— Spbcific Peufokmanoe. 

Wbenever it appears that a vendee, who is seeking the enforcement of the 
a,gieement, lias been permitted by the vendor to treat the agreeinent as bind- 
ing, and to do positive acts, amounting to part performance, based upon the as- 
sumption that the agreement is binding, spécifie relief wiU be granted and the 
vendor compelled to perform bis part. 
8. Samb — Sbparate Paucels of Land. 

When, under an arrangement between two parties, by which one is to convey 
land to the other, the payments for the land are nol to be applied upon the 
contractsgenerally, but alwaysto spécifie sections or pareels, then, wlicn a pay- 
ment is made, it is payment in full only to the estent of the land upon which 
the application is made. And where the lands within the paroi contract are 
of many distinct pareels and cach tract separate from ail the remainder, and 
the purchase priée is not a gross sum for the whole quantity of land, and 
ail the tracts upon which valuable improveraents were made, and ail of whicb 
possession has been taken, is conveyed to the vendee, equity will not decree a 
spécifie performance. 

In Equity. 

J. M. Shaio, ror complainant. 

W. P. Clough, for défendant. 

Nelson, J. This action was heard before the circuit judge and 
myself. It was removed from Hennepin county to this court, and the 
hearing is upon the testimony taken in the case. 

This is an action brought by the plaintiff to compel spécifie per- 
formance of a paroi contract for the sale of real property by the de- 
fendant. There were but two witnesses on the part of the plaintiff. 
The défendant introduced no testimony, but relied upon the settled 
equity doctrine to defeat the right of action on the part of the com- 
plainant. The f acts of the case are thèse : 

That in May, 1880, the plaintiff and the commissioner of the land depart- 
ment of the Northern Pacific Raiiroad Company entered into a contract by 
paroi for the sale of about 50,000 acres of land; at least, for ail the land owned 
by the raiiroad company in four government townships in the territory of 
Dakota, that were granted to the raiiroad company in its land grant by the 
gênerai government. A large portion of this land was surveyed into sections 
and quarter sections, or government subdivisions. The price agreed upon 
for this land was $2.50 per acre for ail of the land in three of the townships, 
and $2.75 for all.of the land in the other township. The purchase priée stipu- 
lated under the contract was that payments should be made in the preferred 
stock of the company at par, from time to time, as fast as the plaintiff could 
procure and tender it to the company; and tlie same should be payment for 
such portions of the land as the amountof said preferred stock would pay for 
v.20,no.l2— 48 
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at the time of delivery of the stock. The défendant agreed to convey to plain- 
tiff such portions of lands so paid for by said stock, provided the stock should' 
be delivered within a reasonable tiroe. It was also stipulated that the plain- 
tiff should go upon this land and siirvey it, and make lield-notes of such por- 
tions of the land as were not subdivided. It was further stipulated that this 
plaintifl should locate, at a point as near the center of that large tract of land 
as possible, a town, and that he should erect upon this town-site a hôtel of 
sufBcient capacity to accomodate 50 guests; also that he should erect a build- 
ing for a grocery store, and one for a post-offlce, and procure a post-offlce to 
be establisiied by the proper authorities. He was also to establish a stage- 
route from this place to some other point, which is immaterial. There is also 
a provision that there should be a hundred acres broken du ring the year 1881 
on each of flve sections of land, with a view of cultivation. Finally it was 
further stipulated that he should dévote ail his time to advertising this prop- 
erty, and the locality generally, and should dévote his time to the sale of this 
land in parcels to actual settlers. ïhis is the substance of the paroi con- 
tract. 

ïhe plaintiff procured from time to time preferred stock and tendered it to 
the Company, and as fast as it was tendered he received deeds for the land, 
until some time in 1881, when ail the land had been deeded and paid for, ex- 
cept the land which eight or nine thousand dollars of preferred stock would 
pay for. He then made atender of preferred stock to the amount of between 
eight or nine thousand dollars, but the land commissioner of the company 
refused to comply any further with the contract, claiming that it could not be 
enforced, and declined to do anything further in the matter. The plaintiff's 
évidence shows that he performed ail that he allèges in his complaint, and ail 
that he was required to perform. The land commissioner of the Northern 
Pacific Railroad Company, having refused to receive the eight thousand and 
odd dollars of stock tendered, and refusing to convey the land, the plaintiff 
brings this action to enforce the spécifie performance of thé paroi contract for 
the sale of the remaining portion of the land. 

The case was very fully and exhaustively argued by plaintiff's coun- 
sel, who bas gone over ail of the authorities bearing upon the question 
of the spécifie performance of paroi contracta for the sale of real estate, 
both in England and in this country. He relies to a large estent on 
the exception in our statute of frauda with référence to paroi con- 
tracts for the sale of real estate, and claims that the provision of the 
statute which he cites tends, to a certain extent, to enlarge the doc- 
trine with référence to such contraets. 

The land which the plaintiff contracted to buy is not in a contin- 
uous solid tract, but is embraced within the odd-numbered sections 
of the townships described, and forms a portion of the land granted 
by the United States government to the Northern Pacific Eailroad 
Company. The contract being by paroi is invalid under the statute 
of frauds of the state of Minnesota, unless there has been part per- 
formance pf the contract by the vendee, which would make it an ex- 
ception to the statute, and bring it within the rule in equity govern- 
ing such cases. The statute of Minnesota, after enacting the provision 
that contraets of this kind must be in writing, provides thàt "nothing 
in this chapter contained shall be constrned to abridge the powers of 
courts of equity to compel the spécifie performance of agreements in 
cases of part performance of'such agreements." Whenever a paroi 
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contract for the sale of real property is shown to be within this ex- 
ception, a court of equity will not hesitate to enforce and deoree spé- 
cifie performance for a conveyance from the vendor; and why? The 
reason given by eminent jarists and text writers is that equity will 
interpose to prevent a fraud being practiced by one party upon an- 
other, and when the enforcement of the statute, which enacts that 
said contract must be in writing, would permit a vendor to obtain 
wrongfuUy something from the vendee, or wrongfully to withhold from 
him something already obtained without considération, and in viola- 
tion of good conscience, a court of equity will interpose and prevent 
the perpétration of such wrong, and the commission of a fraud. This 
is the rule which guides courts of equity, and the statute of Minne- 
sota only enunciates that doctrine. Whenever it appears that a vendee 
wbo is seeking the enforcement of the agreement bas been permitted 
by the vendor to treat the agreement as binding, and to do positive 
acts amounting to part performance, based upon the assumption 
that the agreement is binding, spécifie relief will be granted, and the 
vendor compelled to perform on bis part. It would be manifest in- 
justice to permit a vendor to eseape from bis engagement when the 
vendee has been put in a position which makes it against conscience 
in the vendor to say, "The contract is not in writing and signed by 
me, and the statute is a bar to your relief." 

Whenever courts bave been called upon to enforce paroi agree- 
ments for the sale of real estate, on the ground of part performance, 
they hâve invariably declined to do so, unless the case is clearly 
within the principles of equity jurisprudence, as above defined. And 
it is only when the vendee has entered into possession of the prop- 
erty, and made valuable improvements thereon, upon the faith of the 
contract, that a court will usually enforce and decree spécifie perform- 
ance of the contract. The struggle of the courts is to prevent wrong 
and injustice, and they will not, under such circumstances, permit 
the vendor to withdraw from the contract. But if the purchase priée 
has been paid without taking possession, this is not generally deemed 
such a part performance of the paroi contract as entitles the pur- 
chaser to spécifie performance. This principle or rule in equity has 
never been extended, and the statute of frauds held not to apply. 

In this case, the lands embraced within the paroi contract are of 
many distinct parcels. They are made up of the odd-numbered sec- 
tions in four townships, designated by the government land laws. 
Each section is a tract separate from ail the remainder of the land. 
The price was apportioned to the land by the acre in each township, 
and distributed between the varions tracts. The price was not a 
gross Bum for the whole quantity of land. The plaintiff has had ail 
the land that he paid for, and deeds bave been given him for ail the 
tracts, as fast as he furnished the requisite quantity of preferred 
stock. TJnder the arrangement with the représentative of the défend- 
ant Company, payments were not applied upon the contract gêner- 
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ally, but always to spécifie sections or parcels; and when the pre- 
ferred stock was presented, and a payment made, it was payment in 
full only to the extent of the land upon which the application waa 
made. AU the lands upon which valuable improvements were made, 
and ail of which possession has been taken by the plaintiff, bave been 
conVeyed by the défendant. Upon none of the tracta for which the 
plaintiff made his tender, and now seeks spécifie conveyance, has he 
made any improvements ; neither has he taken possession of them. 

It is urged that as the plaintifif bas taken possession of, and made 
valuable improvements on, and made payments for, and received con- 
veyances of, some of the tracts covered by the paroi contract and 
agreement, that thèse acts constitute part performance, so as to take 
the case out of the statute of frauds. If the contract price had been 
a gross sum for the whole quantity, then, to prevent fraud, the foUow- 
ing doctrine, adopted in some instances by courts of equity, might 
apply : that the possession of one of several tracta forming the sub- 
ject-matter of a paroi contract for the sale of lands will be regarded 
as sufficient part performance to take such contract of sale out of the 
statute of frauds, as to the other tracts of which possession has not 
been taken. In this case no necessity exists for applying such a rule; 
the exception to the statute doesnot require it, and we are not willing 
to enlarge the equity doctrine. No loss is inflicted upon the plain- 
tiff, for he haa received deeds for ail the lands paid for. 

Bill dismissed. 



Edwaeds, Trustée, v. Davknpoet and others. 

(OireuU Court, S. D. lowa. May, 1883.) 

MOKTOAGE— UOVENANTS OP WAnBANTr— AFTKB-ACQ0IRBD TiTLE — MaEEIED 
WOMAN. 

Amortgage containing covenants of gênerai warranty will, as bettveen the 
jnortgagor and mortgagee, pasa an after-acquired title ; but this rule does not 
apply to covenants in the deed of a mairied woman, for they amount to noth- 
ing more than a release of dower, and do not estop her to claim an after-ac- 
quired interest. 
Deed— MENTAL CapAcity. 

To constitute such uhsoundness of mind as should avoîd a deed at law, the 
person executing such deed must be incapable of underslauding and acting in 
the ordinàry aflairs of life, 

SUBBOGATIOÏ*— AdVANCES TO PaY LiEN. 

A party who advances money to another thaï is used to discharge à valid 
pre-existing lien on real estate, if not a mère volunteer, is entitled by subroga- 
tion to ail the remédies which the original lienholder possessed as against the 
property. 
Contract bt Insanb Pabty — ^Noticbj 

A contract made by an insane person is not merely voidable, but absolutely 
void; and a contract of surety by such a party will not bind him or his estate', 
even if the other party to the contract is ignorant of his incapacity and acts in 
good faitli* 
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8. Bame— Validitt op Contract of Insanb Pabtt. 

The décisions of a state suprême court as to the responsibility of a luuatlc, 
or person non compos mentis, upon his contracta do not establish a rule reiating 
to land titles within sucli state whicli the fédéral courts should follow, not- 
withstanding a coatrary décision by the United Btates suprême court. 

6. Décisions of State Courts— How Far Binding on Fédéral Courts. 

Where any principle of law establishing a rule of real property has been set- 
tled in the state courts, that rule will be applied by the fédéral courts jvithin 
the same state ; and it malies no diiïerence whether such rule of property grows 
eut of the constitution or statutes of the state, or out of the principles of the 
common law adapted and applied to such titles. 

7. Same — Whbn a Rule of Propbrtt. 

The décisions of the higUest court of a state may be said to constîtute a rule 
of property when they relate to and settle some principle of local law directly 
applicableto titles. 

In Equity. 

George L. Davenport and wife and George A. Davenport, their 
son, executed a mortgage to aecure the payment of certain bonds on 
real estate in the city of Davenport, the debt to be apportioned upon 
the différent pièces niortgaged. Jonathan Edwards, to whom the 
mortgage had been executed as trustée for the Equitable Trust Com- 
pany of New London, Connecticut, from whom the money was bor- 
rowed, sought to foreclose the mortgage, and défendants claimed 
that the mortgage was Yoid as to the property of George A. Daven- 
port because he was. non compos mentis _at the time of the exécution 
of the bonds and mortgage. Pending the suit, George A. Davenport 
died, and a bill of revivor was filed setting up that George L. Daven- 
port and Sarah G. Davenport, the other défendants, were his heirs, 
and elaiming that as they joined in the mortgage their after-acquired 
title by inheritance from him inured to the benefit of the mortgagees, 
and that they were estopped from setting up his want of mental 
capacity. 

Brannon é Jayne and J. Carskaddan, for complainants. 

George E. Hvbbell, Bills é Block, and Martin, Murphy é Lynch, 
for respondents. 

McCbaby, J. Upon the death of George A. Davenport, the title to 
his real estate included in the mortgage passed to his father and 
mother, George L. Davenport and Sarah G. Davenport, to each an 
undivided one-half ; and as they both joined in the mortgage and in 
the convenants of gênerai warranty therein, we are to détermine, in 
the first place, how far either or both are estopped to set up the in- 
capacity of George A. to make the contract sued on. 

ïhe title acquired by the respondent George L. Davenport through 
the death of his son, George A. Davenport, undoubtedly inures to 
the benefit of the mortgagee by virtue of the covenants embracpd in 
the mortgage. 

A mortgage containing convenants of gênerai warranty will, as be- 
tween the mortgagor and mortgagee, pass an after-acquired title. 
Rice v. Kelso, 7 N. W. Eep. 3; S. G. 10 N. W. Eep. 335; Jones, 
Mortg. §§ 561, 682, 825, and numerous cases cited. But art common 



758 FKDEBAIi BEPOBTEB. 

law thîs rule does not apply to covenaiita contained in the deed of a 
rbarfied ■woman. They amount to nothing more than a release of 
dower, and do not estop her to claim an after-acquired interest. 
Bishop, Mar. Wom, § 603; Childs v. McChesney, 20 lowa, 431. And 
the same rule prevails under the statute of lowa, whioh provides 
(Code, § 1937) asfollows: 

"In cases where either the husoana or wife join in a conveyance of real 
property owned by the other, the hiisband or wife so joining shall not be 
bound by the convenants of such conveyance, unless it is expressly so stated 
on the face thereof . " 

There is upon the face of the mortgage no express statement that 
the wife shall be bound by the covenants contained therein. O'Neil 
V. Vanderhurg, 25 lowa, 104; Thompson v. Merrill, 10 N.W. Eep. 796. 

It foilows tliat, independently of any question as to the mental 
capacity of George A, Davenport, the complainants are entitled to 
decree as against ail the property embraeed in the mortgage and 
which belonged to George L. Davenport at the time that the mort- 
gage was given, and as to the undivided one-half of that portion 
which belonged to George A. Davenport, 

As to the remaining undivided half of said last-mentioned prop- 
erty, the right of complainant dépends upon the détermination of the 
question of the mental capapity of said George 'A, Davenport at the 
time that the bonds and mortgage were executed. 

It is necessary in the first place to détermine what is the test by 
which the question of the capacity to contract is to be decided. 
Some of the earlier cases, and a few comparatively récent onea, hold 
that, in order to set aside a contract upon this ground, it must ap- 
pear that there was a total deprivation of reason. Ex parte Barns- 
ley, 3 Atk, 168 ; Stewart's Ex'r v. Lispenard, 26 Wend. 265. Tlie more 
modem rule is that it is only necessary to show that the party exe- 
cuting the contract was of such weak and feeble mind as to be in- 
capable of comprehending its nature. The rule is sometimes stated 
in another form, thus : 

"To constitute such unsourdness of min-^ as should avoid a deed at law, 
the person executing such deed must be incapable of understanding and act- 
ing in the ordinary affaira of life." 

This statement of the rule is given in thè opinion of the house of 
lords, in Bail v. Manning, 1 Dowl. & C. 254, and is quoted with ap- 
parent approval by the suprême court of the United States in Dexter 
V. Hall, 15 Wall. 9. In the former of thèse cases the court below re- 
fused to charge that the unsoundness of mind must amount to 
idiocy; and this ruling was sustained first by the court of king's 
bench in Ireland, afterwards by the exchequer chamber, and finally 
by the house of lords. 

The rule is thus stated in Dennett v. Dennett, 44 N. H. 531 : 

"The question, then, in ail cases where incapacity to contract from defeet 
of mind is alleged, is not whether the person's mind is impaired, nor if he is 
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aflectea Dy any form of insanity, but whether the powera of his tnind hâve 
been so far aflected by his diseàse as to render him incapable of transacting 
business like that iu question. " 

And again: 

"Every person is to be deeuled of unsound mind who bas lost his memory 
and understanding by old âge, siclcness, or other accident, so as to render him 
incapable of transacting his business and of managing his property. 

" When it appears that a grantor had not strength of mind and reason to 
understand the nature and conséquences of his act in making a deed, it may 
be avoided on the ground of insanity." Re Barker, 2 Johns. Ch. 232. 

In Converse v. Converse, 21 Vt. 168, it is said that a person ia of 
unsound mind if "the mind is inert, the memory is unable to recall 
and the mind to retain in one view ail the facts upon whieh the 
iudgment is to be formed for so long a time as may be required for 
their due considération." 

I am constrained to hold that within the raie established by thèse 
authorities, George A. Davenport was not at the time of signing the 
bonds and mortgage in question of sound mind, or capable of making 
a valid contract. That he was not totaliy bereft of reason may be 
admitted; but that he was incapable of understanding the nature 
and conséquences of his act in executing thèse instruments is, I 
think, equally clear. The powers of his mind had been so far af- 
fected by disease as to render him incapable of transacting business 
like that in question. 

Without attempting a review of the évidence, an abstract of which 
covers nearly 900 printed pages, it must suSice to say that it shows 
that he was attacked by a violent disease when about 7 years of âge, 
which produced convulsions and a state of unconsciousness, lasting 
several weeks, and which caused a suspension of mental development 
from that time, and obliterated from his memory ail that he had 
learned at school prior thereto. The family physician who attended 
him testifies that this sickness left him in a state "comparatively 
idiotie." A few years later he was attacked with epileptic convul- 
sions, which continued to afflict him and to constantly impair and 
further weaken his intellect until the day of his death, which oc- 
curred in 1881, while an inmate of the insane hospital at Mt. Pleas- 
ant, lowa. At the time of the exécution of the instruments in ques- 
tion he had suffered with this malady for about 20 yea,r8. The effect 
of epileptic convulsions is always to impair the intellect, and when 
it is remembered that, after the illness sufïered in childhood, George 
A. Davenport never possessed at his best anything more than the in- 
tellect of a child of 7 years, it is apparent that this long proeess of 
impairment must hâve left him in a state of such imbecility as to 
render him utterly incapable of understanding the nature and con- 
séquences of his act in executing the bonds and mortgage sued upon. 

It is in such cases, of course, impossible to fix the exact point 
where the disposing mind disappears, and incapacity to contract be- 
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gins; but hère ail the facts and eircumstances, and the deeîded 
weight of the direct testimony, show that in the case of George A. 
Davenport this point had been reached and passed prior to the date 
of the instruments sued on. His conduct for years prior to the exé- 
cution of said instruments— in fact, during ail the period after his 
illness in childhood — was that of a mère child, or of a thoroughly 
imbécile man. He was never permitted to manage or care for his 
estate. AU his business transactions of any importance were con- 
ducted by his father. He was often violent, sometimes dangerously 
so. Some 70 reputable witnessea who knew him well, testify to such 
habituai eondact and deportment on his part as would seem to dem- 
onstrate the want of capacity to contract; and nearly, if not quite, 
ail of them déclare that he was incapable of comprehending the 
nature and character of the contract embodied in the mortgage and 
notes sued upon in this case. 

It follows that the défense interposed by the respondent Sarah G. 
Davenport, as to the undivided half of the south half of said block 
59, must be sustained, except in so far as the money borrowed from 
the trust company was uséd to remove valid liens from said prop- 
erty. To the extent of any such liens actually paid oiï out of said 
money, the trust company is entitled to relief. The doctrine of sub- 
rogation may well be applied to such a case. If the money ad- 
vanced by the trust company was used to discharge a valid pre-exist- 
ing lien, to that extent the respondent has been benefited. The 
trust company was not a mero volunteer; and having diseharged a 
valid lien, it is entitled by subrogation to ail the remédies which the 
original holder of such lien possessed as against the property. Coi- 
trell's Appeal, 23 Pa. St. 295; Mosier's Apjjeal, 56 Pa. St. 80. 

It is alleged that the money advanced by the trust company was 
used to discharge (1) certain mortgages to Richardson, Mrs. Hilton, 
and John Littig; and (2) certain delinquent taxes. As to thèse 
mortgages, I find from the évidence that they were executed to secure 
the payment of debts of George L. Davenport, and that George A. 
received no benefit from them; and as they cannot be upheld as con- 
tracts binding upon him on account of his want of mental capacity, 
I cannot hold that they constituted valid liens. As to the taxes it is 
otherwise. They constituted a valid lien, which was removed with 
funds obtained from complainants. They were paid on the twenty- 
eighth day of June, 1875, and the sum paid was $695.10. For one- 
half of this sum, with 6 per cent, per annum interest from the date 
of payment, complainant is entitled to decree against the said undi- 
vided half of the south half of block 59, the property of respondent 
Sarah G. Davenport. 

Counsel for complainant hâve exhaustively argued the question 
whether it is necessary for the respondents to prove that the trust 
company had notice of the incapacity of George A. Davenport, and 
they cite numerous authorities to support thé affirmative of thi? 
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question. Most of them are cases in wbich the estate of the lunatic 
bas received the benetît of the contract whicb is assailed; aiiid it ia 
doubtful whether any well-considered case haa gone so far as to bold 
tbat a contract of suretysbip entered into by a person of unsound 
mind will bind him or his estate, even when the other party to the 
contract is ignorant of his incapacity and aets in good faith. How- 
ever this may be, I must bold that the rule in a case like the présent 
is settled, so far as this court is coneerned, by the case of Dexter v. 
Hall, supra, wbich décides that such a contract is absolutely void and 
not merely voidable. In that case the facts were that Hall, while an 
inmate of a lunatic asylum in Philadelphia, bad executed a power of 
attorney to one Harris, authorizing hira to sell and convey certain 
real estate belonging to Hall, in San Francisco, California. By vir- 
tue of this power. Hall sold the real estate to persons under wbom 
Dexter claimed title. After Hall's death his widow and beirs brought 
ejectment for the property, on the ground that the power of attorney 
to Harris was void for want of mental capacity of Hall to exécute it. 
There was testimony for plaintiff tending to show that Hall was in- 
sane at the date of the power of attorney, and on the part of the de- 
fendant tending to show tbat he was sane. It appears from the 
statement of the case that "the défendant in rebuttal offered to prove 
that he bad purchased the promises in good faith, for a fuU consid- 
ération, and without notice of the alleged insanity of Hall; bat the 
court rejected the testimony." The court instructed the jury as fol- 
lows : 

"If at the time that Hall executed the power in question he was insane, 
and his insanity was gênerai, the instrument was a nullity, and no title could 
be transferred under it. 

"In that case the plaintiffs are entitled to a verdict. 

"It matters not, if such were the case, what considération raay hâve been 
paid to the attorney, or with what good faith the parties may hâve purchased. 

"The instrument, in such a case, is no more to be regarded as the act of 
Hall than if he was dead at the time of its exécution." 

The jury found for plaintiffs, and the judgment is af&rmed by the 
suprême court in an elaborate opinion by Mr. Justice Strong, in 
wbich the authorities are reviewed, and the conclusion reached that 
the ruling and instructions were correct. "The fundamental idea of 
a contract," says the court, "is that it requires the assent of two 
minds. But a lunatic, or person non compos mentis, bas nothing whicb 
the law recognizes as a mind; and it would seem, therefore, upon 
principle, that he cannot make a contract whicb may bave any effi- 
cacy as such." 

It is suggested by counsel that a différent rule prevails in equity, 
but I know of nothing in authority or reason upon which to base 
Ruch a distinction. Tbe rule as to the responsibility of a luiiatic or 
person non compos mentis, upon bis contracts, is tbe same in equity 
as in law ; and if this court is bound to follow the ruling in Dexter v. 
Hall, it is conclusive of the question now under considération. It is 
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ineisted, however, that a différent doctrine has been established in 
this state by several décisions of its suprême court, and that thèse 
décisions constitute a rule of property hère, wliich this court should 
adhère to. It is true that the suprême court of this state has held 
that "equity will not interfère to set aside a conveyance, on the 
ground of the insanity of the grantor, to one who shall hâve pur- 
chased in good faith, and for value, in ignorance of the mental condi- 
tion of the grantor." Ashcraft v. De Armand, 4:4: lowa, 229. And also 
that "persons of unaound mind will be bound by their executed con- 
tracts, where such contracts are fair and reasonable, and were entered 
into by the other parties without knowledge of the mental unsoundness, 
in the or.dinary course of business, and where the parties tJannot be 
placed in statu qiio." Abbott V. Greal, 56 lowa, 175 ; S. G. 9 N. W. Eep. 
115. And see, to the same effeot, Behrens v. McKenzie, 23 lowa, 333. 
Thèse cases undoubtedly hold a différent doctrine from that laid down 
in Dextery. Hall ; and the question is whether they establish a rule re- 
lating to land titles within the state of lowa whieh this court should 
follow, notwithstanding a contrary décision by the suprême court of 
the United States. It is true that where any principle of law, es- 
tablishing a rule of real property, ' has been settled in the state 
courts, that rule will be applied by the fédéral courts within the same 
state; and it makes no différence whether such rule of property 
grows out of the constitution or statutes of the state, or eut of the 
principles of the common law adopted and applied to such titles. 
Jackson v. Chew, 12 Wheat. 153. It may be doubted whether the 
question hère presented is not a question of equity law, and if it is, 
this court is not bound by the décision of the state court. Nevens v. 
Scott, 13 How. 268; V. S. v. Howland, 4 Wheat. 115 ; Boy le y. Zach- 
&rie, 6 Pet. 658. But, waiving the considération of that question, I 
am of the opinion that the décisions of the suprême court of lowa 
above cited do not establish a, rule concerning land titles. They re- 
late, not to land titles especially, but to a question of gênerai juris- 
prudence, to-wit, the effeet to be given to the contract of a lunatic, 
or person non compos mentis. It is true that the doctrine announced 
in thèse cases may, when applied to eonveyances, affect titles to land 
in this state; but it is only necessary in the présent case to détermine 
the validity of the bonds executed by George A. Davenport. If thèse 
are held invalid as to him, the mortgage, which is a mère incident, 
falls with them. Can it be said that a rule respecting the validity, 
force, and effeet of a contract entered into by a person of unsound 
mind is a rule of property? It is a rule whioh may indirectly, in a 
certain class of cases, affect title to property; but the same may be 
said of any ruling of the state courts respecting contracts. If the 
sum claimed as due upon a contract is sought to be fastened as a 
lien upon real estate, either by mortgage or attachment, a décision of 
the question of its validity will undoubtedly affect the title to such 
property. But ithas never been claimed that for this reason the do- 
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cisions of state courts upon the validity of any clasa of contracts 
can be regarded as a rule of property. If the complainant had sued 
at law upon the bonds, it would not hâve been claimed that the state 
décisions in question were binding on tbis court. 

It is difficult to see upon what principle we can apply one rule to 
the bonds when suit is brought upon them at law, and another when 
suit is brought upon them in equity. The décisions of the highest 
court of a state may be said to constitute a rule of property when 
they relate to and settle some principle of local law directly applica- 
ble to titles. A rule of property is one thing ; a rule respeoting the 
validity of a class of contracts which may or may not affect titles to 
property, is another and a différent thing. 

It bas been held that the fédéral courts are not bound by the dé- 
cisions of the state courts determining whether an instrument is a 
promissory note, (Bradley v. LUI, 4 Biss. 473,) and I suppose it would 
make no différence if such an instrument were secured by mortgage. 
The fédéral courts would still maintain the right to décide for them- 
selves ail questions as to its validity, and its force and effect, except 
such as are determined by local statute. 

Again, let us suppose that the state courts establish a rule respect- 
ing the right of purchaseirs and assignées of negotiable paper, which 
is contrary to a rule upon the same subject established by the su- 
prême court of the United States. It is well settled as a gênerai 
proposition that this being a rule of gênerai commercial law, the 
fédéral courts décide upon it for themselves. Would the rule be 
otherwise in a case where such an instrument happens to be secured 
by a mortgage ? 

The case of Thomas v. Hatch, 3 Sumn. 170, is instructive upon the 
question, what is to be understood by the phrase "rule of property?" 
The case turned largely upon the construction of a deed. The su- 
prême court of the state (Maine) had in another case construed the 
same instrument ; but Mr. Justice Btory ref used to adopt that con- 
struction, saying : 

"If this were a question of purely local law, we should not hesitate to fol- 
low the décision of that learned coure, for wliich we entertain the greatest 
respect. But the interprétation of a deed of this sort is in no just sensé a 
part of the local law. It must be interpreted everywhere in the same man- 
ner; that is to say, according tothe force of the language used by the grantor, 
and the apparent intentions of the parties deducible therefrom." 

My conclusion upon this branch of the case is that the question 
whether a oontract entered into by a lunatic or person of unsound 
mind is absolutely void, or only voidable, in case the other party can 
be charged with notice of the want of mental capacity, is a question 
of gênerai jurisprudence, to be determined by gênerai principles of 
law applicable alike to ail the states ; and that, therefore, this court is 
bound to follow the décision of the suprême court of the United 
States in deciding it. It foUows, from thèse considérations, that 
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there must be decree for complainant against George L. Davenport 
for the whole amount of tbe bonds sued on, with interest and costs; 
and as against ail of the respondents for the foreclosure of the mort- 
gage sued on, as against ail the property except the undivided half of 
the south half of block 59, in the city of Davenport, lowa; and as 
against respondent Sarah G. Davenport, to be enforced as a lien upon 
said last-mentioned property, a decree for one-half of the sum paid 
to remove the tax lien upon said half block, and 6 per cent, interest 
thereon from the time of paymont. 



Parks V. Watson and others. 

lOircuU Court, D. Nebraska. July 12, 1884.) 

1. Tax Title — Opinion of State Supkeme Coukï— Authority in Fedbkal 

CouitT. 

The opinion of the suprême court of Nebraska is a construction by the high- 
est tribunal of the state of the effect of its statutes upon its tax proceedings, 
and as such should be followed by a fédéral court sitting in Nebraska. 

2. Samb—Bquity— State Libn — Ownœu — Party Pating. 

In actions in equity the courts will inqulre, not simply into légal, but alsointo 
équitable rights. In such actions each party must be required to do equity. 
The State has a lien upon land until ail taxes are paid. When paid by otlier 
than the owner of the land, the state must be considered as transferriug its lien 
to such party, and the only way that equity should relieve the owner from the 
burden of such lien is by payment. 

3. Samb— ItiGHTs DP THE State— Transfer to Party Pating Tax. 

If one, without stopping to question the validity of the proceedings, cornes 
forward and pays the tax, he ought to be entitled, not merely to the beneflt 
of the proceedings then already had, but also the full beneflt of ail the stale's 
rights. 

Exceptions to Master's Eeport. 

G. M. Lambertson, for complainant. 

W. T. Wodehouse, for défendants. 

Brewbr, J. This is an action to quiet title. Complainant shows 
a regular chain of title from the government. Défendants claim un- 
der four tax deeds. On Pebruary 15, 1884, the case came on for 
hearing upon the bill, answer, and replication and the testimony 
taken on behalf of the respective parties, when an interlocutory de- 
cree was entered finding for the complainant, quieting his title, de- 
creeing the tax deeds null and void, and referring the case to a master 
to report the amount of légal taxes paid by défendants and their 
grantors. The report of the master was filed March 8, 1884. Ex- 
ceptions were filed by both parties, and the case cornes on now for the 
hearing of such exceptions, and final decree. 

1. It is insisted that the statute of limitations had run in favor of 
the tax deeds, and therefore that the title of défendants should be 
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held perfect and the bill dismissed. . It is conceded that, according to 
khe opinion expressed by the suprême court of the state of Nebraska 
in a case lately decided, to-wit, Taylor v. Courtney, reported in 16 
N. W. Eep. 843, the statute of limitations would not protect the 
deeds; but it is claimed by counsel for défendants that such décision 
is erroneous, and not binding on this court. I cannot agrée with 
counsel in this. The décision is a construction by the highest tribu- 
nal of the state of the effect of its statutes upon its tax proceedings, 
and as such I think should be foUowed by this court. The interloc- 
utory decree in this respect was right, and must be adhered to. 

2. The master in his conclusions seems to hâve been of the opin- 
ion that the défendants were entitled to be reimbursed only such 
taxes paid by them as were supported by proceedings technioally 
perfect, resting, perhaps, upon the language of the référence to him 
to report "the amount of légal taxes. " In this I think he is mistaken. 
This is an équitable action, and in it each party must be required to 
do equity. The court will inquire, not simply as to the légal, but 
also as to the équitable, rights. Every owner of property owes the 
duty of contributing in taxes his just proportion of the expenses of 
maintaining the government. The complainant in this case neglectod 
that duty, and the défendants discharged it for him. The state has 
a lien on the land for ail taxes until they are paid. Comp. St. Neb. 
p. 426, § 138. When paid by other than the owner of the land, the 
state must be considered as transferring its lien to such party ; and 
the only way in which equity should relieve the owner from the bur- 
den of such lien is by payment. It will not do to say that if, in con- 
séquence of the defects in the proceedings, the lien was in no condi- 
tion to be enforced by the state, the purchaser at the tax sale took 
nothing; because it is within the undoubted power of the state, if 
tax proceedings are defeetive, to renew them again and again, and 
until they resuit in the payment of the tax. If one, without stopping 
to question the regularity of the proceedings, cornes forward and pays 
the tax, he ought to be entitled, not merely to the beuefit of the pro- 
ceedings then already had, but also to thefull benefit of ail the state's 
rights. The inquiry, therefore, is not whether the taxes are légal in 
the sensé that the proceedings are ail regular and correct, and such 
that a full title to the land could be obtained by carrying them on 
to completion, but whether they are légal in the sensé that they 
are just and équitable impositions upon the land. In other words, 
was the land subject to taxation? was the tax authorized by law and 
imposed by the proper tribunal ? were the proceedings so far in sub- 
stantial compliance with the statute that the court can see that, 
equitably, the lot-owner should hâve paid the taxes, — that they were 
simply his just contribution to the support of the government ? If 
so, before tlae court will relieve him from the cloud of a tax deed, it 
should require payment by him of such taxes and interest. 

Por thèse reasons the exceptions of the défendants will be sustained 
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to thé report of the inaster, so f ^r aa it disallows them any taxes on 
the ground of mère irregularity in the tax proceeding; in ail other 
respects it will be conflrmed. The account will then stand thus : 
Amount of taxes paid and interest to February 25, 1884, - $1,182 03 
Lésa $12 of the tax of 1876, and interest thereon to Febru- 
ary 25, 1884, $7, - 19 00 

81,163 03 
Due complainant for rent and interest, ... 326 09 



Balance, $836 94 

The decree will therefore be entered quieting complainant's title, 
upon the payment of this balance, with interest at 7 per cent, from 
February 25, 1884, within 60 days ; and, in default of such payment, 
the défendants will be entitled to an order of sale therefor. The costs 
of this case will be divided equally between the parties. 



FiTTON and Wife v. Fibe Insueance Ass'n and others. 
(Circuit Court, D. Vermont. Jxily 10, 1884.) 

l. EQurrr — Incompletk Contkact — Considération — Inbueancb. 

An agreement to pay the premlum at the rate specifled is a sufflcîent consid- 
ération to make the agreement a binding contraot. Qenerally, whatever is 
agreed to be done is considered in equity as done. The agreement to insura 
may be considered in equity as insuraace. 

3. Samb — Remédies. 

When a contract is made ont in any mode to be a preliminary contract of In- 
surance instead of a completed contract of insuranoe, the remédies upon it are 
the same, and may be enforced in the same way. The right to proceed in 
equity in such case cannot be denied. 

3. Same— Insubaucb Agent— Delitekt op Poi.ict. 

If the agents of five insurance companiea make an agreement with a party to 
insure her premises in four of their companies, naming them, such party has 
not, after destruction of her premises by flre, and before any policies are deliv- 
ered to her, a daim against the flfth company for the loss, even though each 
of the five companies had written out policies for her. 

4. Samb — Parties Défendant. 

If the agents of five insurance companies make an agreement with a party 
to insure her premises in four of those companies, naming them, such party 
has, after destruction of her premises by flre, a claim against the four compa- 
niea named for the loss, even though there hâve as yet no policies been deliv- 
ered tu her, and such companies are proper parties in a suit to recorer the loss. 

In Equity. 

Martin H. Goddard, for oratora. 
Aldace F. Walker, for Fire Insurance Association. 
W. S. B. Hopkins, for other défendants. 

Whbeler, J. From the allégations in the bill, which, on thèse 
demurrers, are to be taken as true, it appears that the duly-author- 
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îzed agents of ail the défendants agreed to bind, from August 20, 
1883, $12,000 of insurance against loss by fire in the latter four 
of the défendant companies, at 3 per cent., on the property of the 
oratrix, and sent her a writing to that effect, without specifying any- 
thing about distribution of the risk among thèse companies. After 
a loss of the property the agents wrote policies in each of the défend- 
ant companies, dividing the amount into fiive equal parts among them, 
but, after learning of the loss, refused to deliver any of them, and ail 
the défendants refuse to pay the loss. 

On thèse facts the oratrix has not any claim, either at law or in 
equity, against the first défendant. The agents never entered into 
any preliminary contract to insure the oratrix in behalf of that Com- 
pany. If no companies had been named in the agreement with the 
oratrix, she probably might bave held those which the agents in- 
ténded to act for in that transaction, and the writing of the policies 
afterwards -would be évidence of the intention. But hère the com- 
panies bound are expressly named ; and the contract of the oratrix 
was expressly with them, without leaving any room for implying any 
contract between her and other companies out of any intention or 
understanding of the agents, not known to or relied upon by her. 
And that company did not insure her, for the policy was not deliv- 
ered to her, nor known of by her, until after the loss. She was not 
bound to receive it, and neither the agents or the company stood un- 
der any obligation to deliver it. Without delivery it was the act of 
but one party to it, which amounted to no contract at ail as between 
the two, even if, with delivery, it would hâve been good after a loss 
not known at the time, without any contract providing for it previous 
to the loss. The contract with the other companies was an agree- 
ment to insure, not a contract of insurance. 

The agreement to pay the premium at the rate specified was a suf- 
ficient considération to make the agreement a binding contract. Gen- 
erally, whatever is agreed to be done is, in equity, considered as done. 
The agreement to insure may in equity be treated as insurance. At 
law there could only be an action for the breach of the contract to 
effect the insurance. This might not be so full and complète a rem- 
edy as that which can be afïorded in equity. The right to proceed in 
equity is well settled in such cases, in the courts of the United States, 
notwithstanding the statute establishing the boundaries of equity ju- 
risdiction which has been in force from the beginning. Eev. St. § 
723; Tayloe v. Merchants' Lis Go. 9 How. 390; Commercial Ins. Co. 
V. Union Ins. Co. 19 How. 331. The jurisdiction dépends upon the 
nature of the contract, and not, as has been argued, upon the diffi- 
culty or nature of the proof. 

In this case the évidence is, apparently, in writing, and easy of 
production, while in some cases it has been in corref pondence and 
oral communications, not so readily at hand for the purpose. But 
when the contract is made out, in any mode, to be a preliminary con- 
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tract for insurance, înstead of a completed contract of insurance, the 
remédies upon it are the same, and may be enforced in the same way. 
Tiie right to proceed in equity in this case cannot be denied, without 
disregarding thèse décisions of the highest court. 

The contract is an entire one with the authorized agents of ail the 
companies. The meaning of it may turn out to be that each should 
insure for one-fourth; or that, as to the oratrix, ail were bound in 
solido to the efiecting of the insurance; or some other construction 
may prevail; but, whatever may be the ultimate resuit, ail thèse de- 
fendants are liable upon it to the oratrix, and hâve a common inter- 
est in regard to it as betweenthemselves, and ail appear to be proper 
parties to this suit to enforce, 

The demurrer is sustained, and the bill adjudged insufficient as to 
the Fire Insurance Association ; and the demurrers are overruled as 
to the other défendants, with leave to answer over by the sixteenth 
day of August. 



Dow and others, Trustées, v. Memphis & L. E. E. Co., as reorgan- 

ized.' 

{Circuit Court, E. D. Arkansas. April Term, 1884.) 

1. MOKTQAGOK AND MOBTGAGBE — DepaULT ^ POSSESSION APTER — RbNTB AND 

PbOPITS — RiGHT TO — ACCOUNTING POR. 

When a mortgagee allows a mortgagor to remain in possession of the mort- 
gaged property after default, the latter takes the rents and profits to his own 
use, and the former cannot require him to acoount therefor, nor recover them 
from him. 

2. Same— Railkoad Company — Mortgagk Description — Costeuction op. 

When a rallroad company mortgages its "income, earnings," etc., the words 
helng prospective in their opération, the use of the word " moneys " in connec- 
tion with them does not enlarge the rights of the mortgagee, so as to convey to 
him such moneys as are simply past income and earnings. 

3. Same— Equitable Action to Fobbolose Mobtgagb— Appointment dp Rb- 

CBIVKK — Rights of Mortgagoe. 

Wliere certain provisions in the order of a court appointing a receiver of 
mortgaged property flow from the more discrétion of the chancellor, they 
cannot be made tliebasis of invading the absolute right of the mortgagor. 

4. Same — Pbbpebbnce op Cebditobs — Right op Corpohation — Eppbct of Ob- 

dbb op codet on. 

The right of a corporation to prefer its creditors cannot be defeated by the 
order of a court, in an équitable action to foreolose a mortgage, by taliing into 
its possession property not covered by the mortgage, which ought to hâve been 
left in the hands of the company. 

5. Same— Pkacticb and Procédure — Motion to Stbike Oirr. 

A motion to strilîe out from the order of a court, in an équitable action to f ore- 
cïose a mortgage given by a railroad company, so much as requires the corpo- 
ration to deliver to a receiver moneys on hand, being unexpended earnings of 
the mortgaged property not included in the mortgage, wiil be granted. 

On Def endant's Motion to Modify the Order appointing the Eeceiver. 

iSee 8. C. aîite, 260. 
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V. M, é G. B. Rose, for plaintiffs. 

B. G. Brown, for défendant. 

Bebweb, J. The defendant's mortgage, in terms, conveyed "ail the 
income, rents, issues, tolls, profits, receipts, moneys, rights, benefits, 
and advantages had, received, or derived by the said railroad Com- 
pany from its railroad or other property, or in any other way what- 
soever." There was also in the mortgage a stipulation for the réten- 
tion of possession by the mortgagor until default in the payment of 
interest. On April 15th a receiver was appointed, and the défend- 
ant was required by the order of this court to deliver to him ail its 
property, including therein the moneys then on hand. At that time 
it had in its possession $32,216.20. Thereafter, the défendant moved 
to strike from the order so mue h as required it to deliver to the re- 
ceiver thèse moneys. It is admitted that thèse moneys were derived 
solely from the opération of the road and the use of the mortgaged 
property. 

This, theref ore, is the question presented : Could the mortgagor, 
having in his possession unexpended earnings of the mortgaged prop- 
erty, be compelled to turn those earnings over for the benefit of the 
mortgagee? The gênerai proposition is, of course, beyond dispute, 
that when a mortgagee allows a mortgagor to remain in possession 
after default, the latter takes the rents and profits to his own use, 
and the former cannot require him to account therefor, nor recover 
them from him. It were mère affectation of learning to go into any 
extended investigation of this question. The doctrine is fully stated 
in Jones, Mortg., as follows: 

"So long as the mortgagor is allowed to remain in possession lie is entitled 
ro receive and apply to his ovfn use the income and profits of the mortgaged 
estate. He is not liable for tho rent. His contract is to pay interest, and net 
rent. Although the mortgagee may hâve the right to take possession upon a 
breach of the condition, if he does not exercise the right he cannot claim the 
profits. Upon a bill in equity to obtain foreclosure and sale, he may, in proper 
cases, apply for the appointment of a receiver, to take for his benefit the earn- 
ings of the property. If he neglect to do this, the final decree, if silent vipon 
this subject, does not affect the mortgagor's possession or right to the earn- 
ings in the mean time. The sale under the decree, except where statutea 
provide otherwise, whoUy divests him of title, and consequently of right to 
possession. 

"ïhese principles are the same whatever be the subject of the mortgage. 
Although Ihe mortgage be given by a railroad company, and by its terms in- 
eludes not only its property and franchises, but also ' the tolls, rents, and prof- 
its to be had, gained, or levied therefrom ,' but it is implied from the mort- 
gage that the company is to hold possession and receive the earnings of the 
road until the mortgagee takes it, or the proper judicial authority should in- 
terpose, the possession, so long as it is continuons, gives the right to receive 
the income of the road, and to apply it to the gênerai purposes and debts of the 
company. So long as the company is allowed to receive the income of the 
road it is within its discrétion to décide what shall be done with it. The 
mortgage does not affect the application of it. If the mortgagees want it they 
musl take possession of the road ; or, pending a bill to foreclose the mortgage, 
apply for the appointment of a receiver. Upon the appointment of a receiver 
v.20,no.l2— 49 
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he cannot maintain a suit to recover earnîngs of the road In the hands of an 
agent which accrued before the receiver's appointment. 

"In like manner, if the mortgage be of leasehold premises, and the mort- 
gagor hold over after breach of the condition, the law does not imply an obli- 
gation on his part to pay rent previous to an entry by the mortgagee." Sec- 
tion 670. 

"The mortgagor, while in possession, is entitled to the rents. Se long us 
the mortgagor is allowed to reniain in possession without an actual entry by 
the mortgagee, although there has been a breach of the condition of the mort- 
gage, he is entitled to reçoive the rents and prolits to' his own use, and is 
not liable to account for them to the mortgagee. If the premises are under 
lease, the right of the mortgagor in possession to the rents is the same, 
whether the lease was made before or after the mortgage. He may lawtully 
reçoive the rents until the mortgagee interfères, and he receivea them to his 
own absolute use, and not to the use of the mortgagee." Section 771. 

See, also, the following authoritiea cited by counsel for the défend- 
ant: 2 Washb. Eeal Prop. 156; Higgins y. Building Co. 2 Atk. 107; 
Mead y. Orrery, 3 Atk. 244; Golman v. St. Albans, 3 Vas. Jr. 25; 
Hughes v. Edwards, 9 Wheat. 500; Wilder v. Houghton, 1 Pick. 87; 
Bank v. Reed,S Pick. 461; Mayo v. Fletcher, 14 Pick. 525; Field v. 
Swan, 10 Metc. 112; Chase v. Falmer, 25 Me. 341; Long v. Wade, 
70 Me. 858. 

This being the gênerai doctrine, I do not think the use of the -word 
"moneys" enlarges the rights of the mortgagee, and if a mortgage of 
the income and earnings does not convey past ineome and earnings, 
a mortgage of moneys will not convey such moneys as are simply in- 
come and earnings. Such words as thèse, — income, earnings, moneys 
— are prospective and not rétrospective in their opération. 

The case of Noyés v. Rich, 52 Me. 115, is in point. In that case 
the plaintiff had been appointed receiver of a railroad. The défend- 
ant had been superintendeut, and had moneys in hia possession which 
had accrued from running the road. The mortgage conveyed, among 
other things, the income. The plaintifE sought to recover this money. 
The court says : 

" The right of the plaintifE cannot extend beyond the property mortgaged ; 
and the right of the receiver must necessarily hâve the same limitation. 
* * * It will hardly be contended that, while mortgagors remain in pos- 
session, they can be compelled to pay the rents and profits of the property to 
the mortgagees. And yet that is just what is attempted in the case at bar. 
No one had ever rightfully taken possession under the mortgage until it was 
done by the receiver, in March, 1860. The money in the defendant's hand? 
accrued from the earnings of the road prior to that time. The mortgage did 
not attach to it. Therefore, it was not embraced in the subject-matter of the 
suit in equity, and the receiver was not entitled to it." See, also, Railroad 
Co. V. Cowdrey, 11 Wall. 482. 

In Gilman v. The Telegraph Co. 91 U. S. 615, the contest was be- 
tween a gênerai créditer of a railroad company and the mortgagee, 
as to moneys in possession derived from the opération of the road, 
and the rights of the creditor were held paramount. The court, by 
SWAYNE, J., thus states the law: 
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"A mortgagor of real estate is not liable for rent while in possession. 2 
Kent, Comm. 172. He contracts to pay interest and not rent. In Chinnery 
V. Blaokman, 3 Doug. 391, the mortgagor of a ship sued for freight earned 
the mortgage was given, but unpaid. Lord Mansfield said: • Until the after 
mortgagee takes possession the mortgagor is owner to ail the world, and is 
€ntitled to ail the profit made.' It is clearly implied in thèse mortgages that 
the railroad company should hold possession and receive the earnings until 
the mortgagees should take possession, or the proper judicial authority should 
interpose. Possession draws after it the right to receive and apply the in- 
come. Without this the road could not be operated, and no profit could be 
made. Mère possession would hâve been useless to ail concerned. The right 
to apply enough of the income to operate the road will not be questioned. 
The amount to be so applied was within the discrétion of the company. The 
same discrétion extended to the surplus. It was for the company to décide 
what should be done with it. In this condition of things the whole fund be- 
longed to the company, and was subject to its control. It was theref ore liable 
to the ereditors of the company as if the mortgages did not exist. ïhey in 
nowise affected it." 

In Bridge Co. v. Heidelhach, 94 U. S. 800, there was a similar 
controversy with the same resuit, and in that case the court says : 

"The mortgage could ha've no rétrospective efEect as to previous income 
and earnings. The bill of the trustées does not affect the rights of the par- 
ties. It is an attempt to extend the mortgage to wliat it cannot be made to 
reach. Such a proceeding does not croate any new right. It can only en- 
force those which exist already. The bill of the trustées is as in effectuai as 
if the fund were any other property, real, personal, or mixed, acqaired by the 
mortgagee aliunde, and never within the scope of the mortgage." See, also, 
Kountze v. Omaha Hôtel Co. 107 U. S. 378; S. C. 2 Sup. Ct. Kep. 911. 

It is true, in the cases from 91 and 94 U. S., supra, the contest 
was between a créditer of the mortgagor and the mortgagee ; but if 
the income — the moneys — passed by the mortgage, then, of course, the 
rights of the mortgagee must hâve been adjudged paramount, for in 
both cases the lien of the mortgage was prior to that of the judgment; 
80, when the court held that the judgment had préférence, it clearly 
affirmed that the mortgage did not cover the moneys. 

In the case from 52 Me., supra, no rights of a creditor had inter- 
vened, and the question was solely between the mortgagee and the 
mortgagor. 

Suppose, in this case, the mortgagor were an individaal, instead of 
a corporation, and that he had in his pocket, at the time of the ap- 
pointment of the receiver, moneys which he had received from the 
opération of the road ; would it not seem a strange order to oompel 
him to pay over such moneys to the receiver. Could such an order 
be entered without, in efifect, making him responsible for profits, in- 
come, moneys received; and if he is liable for any of them, is that 
liability limited to the amount which he has failed to expend ? If 
he is liable at ail, why is he not liable for ail the profits, income, and 
moneys received? It would seem that no just discrimination can 
be made, and that the addition of the word "moneys" in the mort- 
gage does not mean anything beyond the words "income and profits, 
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toUs and rents," and must, like them, be adjudged to hâve simply a 
prospective opération. It is true that there is a large equity in fa- 
vor of torning over this money to the reeeiver, because the court, by 
other provisions of its order, required the reeeiver to pay certain past 
indebtedness of the Company; but such provisions flow from the mare 
discrétion of the chancellor, and cannot be made the basis of invad- 
ing the absolute right of the mortgagor. If the rents, the profits, the 
income, received by the mortgagor prior to the taking possession were 
bis absolutely, and he not liable to account for what he bas received, 
— and that such is the law seems to be settled by the authorities, — I 
cannot think the rights of the parties are at ail changed by the addi- 
tion of the Word "moneys." Of course that term would hâve opéra- 
tion distinct from the word "income, " if there should chance to be in 
the possession of the mortgagor moneys received from the saie of roll- 
ing stock, lands, or other tangible property. 

My conclusion, therefore, is that, notwithstanding the term "mon- 
eys" is used in this mortgage, moneys which are in the possession of 
the mortgagor, and received solely from the prior opération of the 
road, belong absolutely to him, and cannot be appropriated by the 
mortgagee. 

Again, it is insisted that, inasmuch as the application for a reeeiver 
was made some days before the appointment, and on application of 
the défendant, the hearing of the application was postponed and the 
status quo preserved by the following order : 

"It is now ordered that both parties hâve leave until the seventh day of 
April next to file printed briefs on the motion for tlie appointment of a re- 
eeiver herein; and it is further ordered that tlie défendant, until further or- 
der hereia, hold the property mentioned in the bill herein subjeet to the order 
of the court; and the défendant lias leave to plead, ansvver, or demur to the 
bill or complaint -herein on the seventh day of April." 

And as it further appears that on the day this order was made the 
défendant had on hand $42,123.68, and had between that time and 
the appointment of the reeeiver paid out |é6,458.16, it is apparent 
that the money on hand was, in fact, money earned during the pend- 
ency of this motion, and while the directors of the défendant were, 
in effect, receivers of this court. I do not think this claim can be 
sustained, because the moneys paid out were paid out for operating 
expenses, and could more properly be charged to the earnings of the 
road during that time than to those funds accumulated at the time 
the first order was made. In fact, the mortgagee is benefited by 
the action of the company, for, at the time the application was first 
made, it had $46,000 on hand which it could hâve used as it saw fit, 
and which, to the amount of $14,000, it bas expended in the pay- 
ment of those debts, which. by the final order appointing the re- 
eeiver, were chargeable on the future earnings of the road, and to 
to that extent postponed the mortgagees. 

Still, again, it is insisted that certain judgment creditors bave in' 
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tervened, and the court is asked to turn this money over to the inter- 
venors instead of back to the company. I think not. Doubtless in 
the hands of the company it can be reached by creditors, but I think 
the right of the corporation to profer its creditors should not be 
defeated by the action of the court in taking in the first instance 
moneys into its possession which ought properly to hâve been left 
■with the company. In this équitable suit to foreclose a mortgage, it 
is not the province of the court to détermine what creditors the com- 
pany should pay with suoh moneys or property as do not fall within 
the terms of the mortgage, and which should bave been left within 
the absolute dominion of the debtor, subjeet to its own appropriation, 
or to seizure by creditors in the ordinary processes of the law. 

I think, therefore, the motion of the défendant should be sustained, 
and the moneys ordered returned to tlie company défendant; aud it 
is so ordered. 



Terry and others v. Président and Direotors of the Bank of 
Cape Fear and others. 

{Circuit Court, W. J). North Carolina. May Term, 1884. 

1. EXECUTOBS AND ADMINISTRATORS—EQUITr—TliUSTEB— RELATION TO ChEDIT- 

OiiS. 

In courts of equity, exeoutors and administrators are considered ia almost 
every respect as trustées, and the proper représentatives of ail persons iutarested 
iu the Personal estate. ïlie duty is iiaposed upou them ot protecting such es- 
tate from ail improper demands, and persons interested cannot properly bc 
made parties in a suit againat suoh exeoutors or administrators for an aocount 
of the Personal estate, although such person may be greatly Interested m cou- 
testing the demanda whioli liave occasion ed the suit. 

2. Samb— REFERENCE— Waivek—Faimjre TO Answer— Lesal Inference. 

The privilège of a référence allowed by law to an exécuter or admiuistrator 
may be waived by him If, upon the occasion preseuting itself , such executor 
oradminiatratordoes not appearand answer, and avail himseUof the privilège 
of a référence as to the condition of the as?ets in his hands after due service of 
process, the court may présume that his silence and inaction are équivalent to 
a waiver of a référence, and an admission of assets sufflcient to satisfy the as- 
certained claims of the plaintilîs. 

In Equity. Motion in the cause. 

James E. Boyd, for motion. 

J. H. Dillard and W. S. Bail, contra. 

DicK, J. This is a motion made on behalf of a creditor of the es- 
tate of Talbot Selby, deceased, — now in the hands of his exeoutors, — 
for an order of référence to ascertain whether there are assets in the 
hands of said executors suiScient to pay ail the debts against said 
estate; and that exécution in said cause be stayed until such fact is 
ascertained, and that the creditors of the estate be allowed to be 
heard before the master, and before the court, as to the application 
of assets to the satisfaction of the decree in this case. 
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Some of the facts and the gênerai nature of the proceedings iû 
this suit hâve been stated in an opinion delivered at tiiis term, in 
determining a motion made by Thomas W. Strange, administrator, 
and I deem it unnecessary to restate them, as such opinion is on file 
and easily accessible. See post, 777. 

The said Selby was duly constituted a défendant in this suit, and 
he made appearance and joined in the answer filed. At April term, 
1877, a preliminary decree was made declaring the rights of the 
plaintiffs and the respective obligations of the défendants, and a 
référence was made to ascertain the necessary facts which would en- 
able the court to adjust and détermine the rights and liabilities of 
parties in a final decree. At April term, 1878, a report was made, 
exceptions were filed on both sides, and were set down for argument. 
During the pondency of thèse exceptions Selby died, and a bill of 
revivor was filed in September, 1881, and proper process was issued 
and served on hia executors, W. S. Primrose and J, W. Crowder, and, 
as they filed no answer showing cause to the contrary, the suit stood 
revived as of course. Eq. Rule 56. At Oetober term, 1882, after 
the revival of the suit as to the executors of Selby, the pending ex- 
ceptions to the report of the master were disposed of, and a decree 
was made confirming said report, and adjudging that the plaintiffs do 
recover, respeetively, from the défendants, including the executors of 
Selby, the sums severally assessed and reported against them, and 
exécution was ordered as to ail the défendants except the executors 
of Selby. The money was soon paid into court, and constitutes a 
large part of the fund for distribution among the creditors. 

After due notice to the executors of Selby, a motion was made at 
April term, 1884, that exécution issue against them for the sum stated 
in the decree. At that term James E. Boyd, as eounsel of one of the 
creditors of the estate of Selby, made the motion set forth in tlie first 
part of this opinion. The motion of plaintiffs for an exécution was 
eontinued until the adjourned term of this court, with leave for a 
written answer to be filed in the mean time, suggesting a want of 
assets to pay ail the debts of the testator, or making any other dé- 
fense to the pending motion for exécution. As no answer bas been 
filed, and no one appears to oppose the motion at this adjourned 
term, the court regards the failure of said executors to file an answer, 
suggesting a want of assets and asking for a référence to take an ac- 
count, to be a waiver of the privilège allowed them by law, and équiv- 
alent to an admission of assets to meet the demand of the plaintiffs 
against the estate of their testator. 

The plaintiffs had no other remedy for the relief which they seek 
except in a court of equity. Pollard v. Bailey, 20 Wall. 520. This 
court acquired jurisdiction to afford équitable relief against the de- 
fendant Selby by due service of process and bis appearance during 
his life, and before his death had proceeded to a preliminary decree 
declaring his liability to the équitable claims of the plaintiffs. Such 
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iurisdiction thus acquired was only temporarily abated by the death 
of Selby, and this court was not prevented from administering full 
relief in the matter by the jurisdiction subsequently acquired by the 
state probate court over the estate of the testator. Ellis v. Davis, 
109 U. S. 485; 8. C. 3 Sup. Ct. Kep. 327. 

When a non-resident créditer commences an action at law against 
an exécuter or administrator to recover a debt due from the estate of 
a deceased person, he may oarry on such action to judgment for the 
purpose of ascertaining his debta; but the judgment must be coUected 
in conformity with the local law of the domicile. He is on the same 
footing with a résident créditer. Yonley v. Larender, 21 Wall. 276. 

This suit is in a court of equity, and is for strictly équitable relief, 
and was commenced before any of the rights of the executors were 
acquired. The bill of raviver was not a new suit against the execu- 
tors, but it merely put in motion the preceedings which had been 
suspended by the death of the testator, and the executors were thus 
made parties to the original bill, and the suit was placed in the situ- 
ation in which it stood at the time of the death of the testator. It 
bas been settled by numerous décisions that the equity jurisdiction 
and remédies eenferred by the constitution and statutes of the United 
States, cannot be limited or restrained by state législation, se long 
as the équitable rights themselves remain. Payie v. Hook, 7 Wall. 
425. As a gênerai rule, courts of equity will not assume jurisdiction 
to adjust and enforce the rights of parties when they bave a plain 
and adéquate remedy at law; but when they righfully acquire juris- 
diction they afïord complète relief, as to the subject-matter and the 
parties over which they hâve obtained control, to the full extent of 
their power, and such power cannot be arrested or restrieted by pro- 
ceedings in another court. Peek v. Jenness, 7 How. 624. 

The motion made by the créditer of Selby's estate for leave to in- 
tervene, and ask a référence te ascertain the debts and liabilities of 
such estate, and the condition of the assets, cannot be allowed. In 
courts of equity, executors and administrators are considered, in al- 
most every respect, as trustées, and the proper représentatives of ail 
persons interested in the personal estate. The duty is imposed upon 
them of protecting such estate from ail improper demands, and per- 
sons interested cannot properly be made parties in a suit against such 
executors or administrators for an aocount of the personal estate, al- 
though such persons may be greatly interested in contestiug the de- 
mands which hâve occasioned tbe suit. The court would afford a 
remedy to such persons if it should be shown by satisfactory évidence 
that there was collusion between the executors and the parties claim- 
ing the demand, or that the executors are insolvent, and unable to 
meet the responsibility incurred by willful misconduct. 2 Will. Es'rs, 
1722. 

I will now briefly state the reasons why a personal decree was 
made against the executors of Selby. When the bill of revivor was 
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filed, and process was served on them to show cause why the suits 
should not be revived, tliey could hâve appeared and filed an answer 
as to the condition of the assets in their hands, and thus hâve pro- 
tected themselves from any personal loss. If they had made an ap- 
pearance and filed an answer, and had not admitted assets, the court 
,would hâve directed a référence to ascertain the extent of the assets. 
As they made no appearance, the plaintiffs could hâve compelled an 
answer making discovery as to the assets, by process of contempt, 
but they preferred to ask for a decree against them for the amount 
claimed. 

In common-law actions commenced against an exeeutor upon a 
contract of his testator, when a devastavit is not alleged and proved, 
a judgment de bonis propriis is erroneous. Smith v. Chapman, 93 
U. S. 41. In such actions the rule is uniform that an exeeutor or 
administrator shall be made liable only to the amount of the assets 
shown to be in his hands when he pleads the usual protecting pleas. 
If he fails to thus plead, or he admits assets, or is fixed with assets 
upon a trial, or he pleads a plea false within his own knowledge, 
which would, if true, be a bar to the action, and it is proved against 
him, judgment shall be in the alternative, de bonis testatoris si, et si 
non de bonis propriis. Where suits in equity are commenced against 
executors or administrators upon contracts of the deceased, the same 
rule should be observed, and decrees should be against them in their 
représentative capaeity. 

In the case of Mitchell v. Robards, 2 Dev. Eq. 478, the suprême 
court of this state established a rule which I hâve observed in the 
case before me. The case referred to was a suit in equity which had 
been revived against the exeeutor by scire fadas, and not by bill, and 
Uhief Justice EuFFiN,.for the court, used the following language: 

"The soi. fa. does not suggest assets in the hands of the exeeutor, nor call 
for an answer; nor could it. Upon the hearing, a decree was made that 
Washington (tlie testator) was indebted to the plaintiiïs in a certain sum, and 
that they might hâve exécution therefor against the assets in the hands of 
the exeeutor. Such decrees hâve crept into use of late, unadvisedly, owing to 
the manner of revivinghy scire facias, which does not admit of an answer 
by the exeeutor acknowledging assets, or stating an account. But they are 
.i,gainst principle, and will not in future be passed. The primary jurisdiction 
ot the court is in personam, and, although our statiites allow exécutions in 
equity, the nature of the decree is not altered, but only that process is sub- 
stituted, at the élection of the party, for that of contempt. The decree is 
against tho défendant personally, regarding him as a trustée by reason of the 
fund in his hands applicable to the plaintifE's satisfaction. And no decree 
ought ever to be given for raising the money unless the assets be admitted 
by the défendant, or found upon a référence." 

In subséquent cases the same court clearly intimate that the privi- 
lège of a référence allowed by law may be waived by the exeeutor. Du- 
mas V. Powell, 2 Dev. & B. Eq. 122; Moody v. Siiton, 2 Ired. Eq. 382. 

As the executors in the case before us did not appear and file an 
answer, and avail themselves of the privilège of a référence as to the 
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condition of the assets in their Iiands, after due service of procesa I 
think the court was right in presuming that their inaction and silence 
in the matter was équivalent to a waiver of a référence, and an ad- 
mission of assets sufficient to satisfy the ascertained claims of the 
plaintifs. In order that no injustice or injury might be done to the 
executors, when this motion was made, after due notice, at April 
term, the motion was continued by the court to this adjourned term, 
with leave for the executors to file answer as to the assets in their 
hands, or show any other cause why the motion for exécution shouid 
not issue. After such long indulgence, and fréquent opportunities 
afiforded, the executors can hâve no cause of complaint as to the 
granting of the motion of the plaintiffs. 

Let an order for exécution be drawn by plaintiffs' counsel. 



Terey and others v. Président and Directors of the Bank of 
Cape Pear and others. 

Pireuît Oourt, W. D. North UaroUna. June Term, 1884.) 

1. CbEDITORS— InSOLVBNT BaSK— CoNTHIBUTION— CliEDITOB Stookholdeiîs 

In proceedings in tlie nature of a creditor's bill, to force certain accessible 
stocJcholders to contribute in order to satisfy creditors of an insolvent bank, in 
the court's decree was considered the amount of the whole indebtedneas, the 
number of sharesof stoclt, and the liability of ail the stockholders, In etîect re- 
ducing the pro rata amouut of liability of each défendant. The stockholder 
creditors, although quasi parties in that their interests were represented by the 
défendants in resisting the demands of the plaintiffs, were not actual parties, 
and so cannot be inoluded in the decree and made to contribute their part. But 
if, thereafter, they corne as creditors to daim a part of the fund, the plain 
principles of equity and justice would deny their right. 

2. Same— Paeties befobb Mastbr. 

In order to become a party to an action by simply proving a claim before the 
master, the person's rights must bave e-xisted at the commencement of tlie suit 
and been represented by the original plaintifî. He cannot be considered as 
thus represented, if, at the time of the flling the bill, he was a debtor, and his 
rights iuconsistent with and adverse to the rights of the plaintifE. 
i. Same— He who Sebks Equity must Do Equity. 

If one seeks équitable relief against another he muât perform or offer to per- 
form an équitable duty in relation to the subject-matter in controversy. 
t. Bame — ^NOTK. 

stockholder creditors who hâve contributed, admitted to the beneflt of the 
fund, and the bar of limitations removed as to them. 

In Equity, 

Thos. W. Strnnge, for motion, 

J. H. Dillard and W. S. Bail, montra. 

DicK, J, At the April term of this court a motion in this cause 
was made by Thomas W, Strange, administrator of Eobert Strange, 
ieceased, and of Thomas H. Wright, deceased, to be allowed to par- 
iicipate in the distribution of a fund in the hands of the court, for 
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the benefit of creditors, to the extent of bank-bills proved by him be- 
fore the master as belonging to the estâtes of his intestates, who 
were reported as stockholders in the Bank of Cape Fear at the time 
of the filing of the bill. 

In order that my opinion in this matter may be more readily in- 
telligible, I deem it necessary to make a brief statement of some of 
the naaterial facts and previous proceedings in this cause. 

The Bank of Cape Fear was duly constituted and organized as a 
corporation under the laws of this state. In the course of business 
it became insolvent, and was duly declared a bankrupt, and the de- 
fendant N. H. D, Wilson was appointed assignée. It was soon as- 
certained, by the proceedings in the court of bankruptey, that the 
assets of the corporation would pay only a very small part of its in- 
debtedness. The plaintiff, in behalf of himself as a billholder, and 
ail other creditors in like situation, brought this suit against the 
stockholders to subject them to their individual liability, under a pro- 
vision in the charter of said bank. As the stockholders were liable 
to a common obligation, and were so numerous that a suit could not 
be brought and conducted against ail of them without great inconven- 
ience, expense, and vexatious delay, the bill was filed against about 
25 of them, that number being deemed sufficient to represent the 
common interests of ail against the demands of the plaintiiï and other 
creditors. Process was duly served upon ail the défendants named 
in the bill, and they entered an appearance and filed a joint answer. 
In due course of the court the cause was set for hearing, and was 
heard at the April term, 1877, when apreliminary decree was made, 
declaring and adjudging the right of the plaintiffs and other creditors 
to recover their debts, and that each stockholder was liable to pay 
such debts in the proportion of twice the amount of his stock. He 
must pay a sum which shall hâve the same proportion to the whole 
indebtedness of the corporation that twice his stock bears to the whole 
number of shares of stock. A référence was made to John N. Sta- 
ples, as a commissioner, and he was directed, af ter giving due notice, 
to ascertain and report the names of the creditors and the amounts 
of their respective debts, the whole number of the shares of stock, and 
the names of the stockholders, and the number of shares owned by 
each of them at the time of the filing of the bill, and make a pro rata 
estimate of the indebtedness, and assess each défendant with the 
amount of his proportionate liability, as indicated in the decree. 

At the April term, 1878, the commissioner made his report, when 
exceptions were filed on both sides and were set down for argument. 
Sometime during the course of thèse proceedings an order was 
granted, on motion of the plaintiffs' counsel, that a notice beissued to 
the stockholders mentioned in the commissioner'a report, who were 
not already actual parties, to show cause why they should not be 
made parties défendant, and be bound by the orders and decrees made 
in the court. The counsel of plaintiff, after seeing and considering 
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the décision of the suprême court in the case of Oodfrey v. Terry, 97 
U. S. 171, concluded to abandon the proceeding, as such stockhold- 
ers could avail themselves of the statute of limitations as a défense. 
Many of thèse stockholders had proved, and af terwards proved, claims 
as billholdera before the master. 

At the October term, 1882, the court, after hearing argument as to 
the exceptions filed, coniirmed the report of the master, and made an 
appropriate decree for enforcing the rights of the plaintiff and other 
creditors. In obédience to this decree nearly ail of the défendants 
paid the amount of their assessed indebtedness into court, and the 
sum thus realized was placed in the hands of E. H. Battle and 
Thomas EufiSn to make full distribution when some outstanding diffi- 
culties were adjusted. An order was made that a 3 per cent, divi- 
dend be paid to ail the creditors before the court, except the stock- 
holders who are not parties défendant and hâve not contributed their 
proportionate shares to the fund; and the question as to their rights to 
share in the distribution as creditors was reserved for future déter- 
mination. 

The motion made at the April term, 1884, by Thomas W. Strange, 
administrator of Eobert Strange, and of Thomas H. Wright, who 
were stockholders and not parties défendant, presented the question 
which had been reserved in the first order of distribution. After 
hearing argument, the motion was continued to this adjourned term 
for décision, with the request that the counsel furnish briefs for the 
considération of the court. 

I will first consider the rights of billholders, who are also stock- 
holders, to share in the distribution of a fund coUected from their eo- 
stockholders, — conceding that such billholders, by simply proving 
their claims before the master, are properly constituted as parties 
plaintiff under a bill filed by a créditer who had no connection with 
the corporation. As a gênerai rule, a court of equity will not enter- 
tain a bill which requires it to ascertain and adjust conflicting claims 
between plaintiffs, for their rights must be consistent when the bill is 
filed. But in a creditor's bill, where the rights of the plaintiffs are 
consistent and similar as against défendants, and a common fund 
bas been realized under a decree, and such fund is insufScient to 
pay ail the debts, each créditer is allowed to dispute the elaim of 
any other, and such disputed olaim must be proved de novo before 
the master, for in such case the disputing créditer bas a direct in- 
terest in the question of debt or no debt, inasmuch as its allowance 
will diminish the fund pro tanto. A disputing créditer may show 
that a claim previously proved is barred by the statute of limitations, 
even though the elaiming créditer had filed the bill and obtained the 
decree for the administration of the fund. Ad. Eq. 258; Words- 
worth V. Davis, 75 N. C. 159. In administering such a common 
fund a court of equitj will also ascertain and adjust questions of pri- 
crity of one creditor over another. In the case before us the gênerai 
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creditors, at the time of filing the bill, were entitled to siieh relieî 
against ail the stockholders of the insolvent bank, to the extent of 
their liability under the charter, and if ail had been made défendants 
by Personal service of process, they might hâve been made liable by 
decree. 

We will now consider the question whether the stockholder cred- 
itors hâve equal equities with the gênerai creditors who filed the bill 
to enforce the individual liability of the stockholders under the pro- 
vision of the charter of the insolvent corporation. The bill was filed 
against the défendants as the représentatives of a numerous class, 
who were under a common but several liability, and equally interested 
in resisting the demands of the plaintiffs. In entertaining the bill 
the court departed from the gênerai rule of courts of equity requiring 
the présence, as parties, of ail persons materiaily interested in the 
subject-matter involved, as a suiRcient number to meet the ends of 
justice were before the court to r^present the rights of ail who were 
liable, to the demands of the plaintiffs. In framing the decree the 
court considered the amount of the whole indebtedness of the insolv- 
ent corporation, the number of the shares of stock, and the liability 
of ail the stockholders, and decreed only a pro rata contribution by 
the défendants towards the payment of the entire indebtedness, in 
the proportion that the stock held by the défendants bore to the whole 
number of shares of stock. In adopting this ratio of proportionate 
liability the court indicated the rights of the gênerai creditors and 
the several liabilities of ail the stockholders. This rule operated 
against the gênerai créditera, and in favor of the défendants, to the 
extent of the shares of the stockholders who were not actunily before 
the court, as it reduced the pro rata amount of liability of eaeh de- 
fendant. The stockholder creditors, although their common interests 
were represented by the défendants in resisting the demands of the 
plaintiffs, — and for that purpose they were quasi parties, — eould 
not be included in the decree, and be compelled to pay their propor- 
tionate amount to the fund for the benefit of creditors, as they were 
not actual parties. Now, when they come to claim a part of such 
fund, which is whoUy insufiioient to pay ail the debts of the gênerai 
creditors, it seems to me that the plainést principles of equity and 
common justice require the court to disallow their claims. At the 
commencement ot this suit they were liable to the gênerai cred- 
itors to contribute to the fund for the payment of the outstanding 
bills of the insolvent bank, and that liability bas not been discharged 
by payment, but the remedy of the creditors bas been barred by the 
statute of limitations. "He who seeks equity must himself do equity," 
is a well-established maxim. The stockholders who are creditors 
must contribute their proportionate indebtedness to the common fund 
before they can equitably claim to participate, on equal terms, with 
the other creditors in the distribution of money obtained from their 
less îortunate co-stockholders. It is only when parties bave equaj 
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rights that a court of equity acts upon its favorite maxim, "Eqnality 
is equity. The object of courts of equity in devising the libéral and 
inexpensive rules of procédure in creditors' bills was to administer 
justice, and they will not suffer such rules, founded in their own 
sensé of propriety and convenience, to become the means of working 
injustice to parties who bave sought équitable relief. Story, Eq. 
PI. 96. 

We will now proceed to consider the question -whether the stock- 
holders who are biilholders can properly be regarded as parties plain- 
tiff, under the decree, by simply proving their claims before the mas- 
ter. It is a well-settled gênerai rule in equity that ail persons who 
hâve a material interest in the subject of the litigation should be 
joined as parties, either as plaintiff or défendant, so that the court 
may fully adjust and détermine the matters in controversy. This 
rule has been modified where the interested parties are too numerous 
for ail to be personally before the court without great expense and 
inconvenience. In such cases a court of equity will proceed to act 
when sufficient parties, either plaintiiï or défendant, are before it to 
fairly represent ail the interests involved. In the case of a creditor's 
bill some of the creditors may prosecute a suit in behalf of themselves, 
and ail others standing in the sume situation and having acommon in- 
terest in ail the abjects of the bill, who may afterwards elect to come 
in and claim as parties, and bear their proportion of the expenses of 
the litigation. The légal and équitable rights and liabilities, as to the 
subject-matter of the suit, must be common to ail before a part can 
represent the whole. Smith v. Swormstedt, 16 How. 288. The in- 
terests of the plaintiffs must be identical, similar, and in no way 
inconsistent. They must occupy the same relation to the controversy, 
and be alike interested in the relief sought. If such is not the case, 
but the suit be one that will bring into controversy their mutual 
rights, they must ail be personally before the court, and be made 
parties under the rules and orders of the court, so that their adverse 
interests may be ascertained and adjusted. Ad. Eq. 321. In a cred- 
itor's bill ail creditors who are entitled to be represented by the plain- 
tiffs are, for some purposes, deemed. quasi parties, and hâve an in^ 
choate interest in the suit, which prevents the opération of the statute 
of limitations from the time of the filing of the bill, but they hâve 
no control of the suit until a decree is obtained, and in the United 
States courts any decree made shall be without préjudice to the rights 
and claims of the absent parties. Equity Rule 48. After the decree^ 
the creditors who are entitled to prove their , claims, and actually 
prove them before the master, hâve a direct interest and equal con- 
trol in further proceedings. If the fund for distribution is sufficient 
to pay ail claims, one creditor has no interest to dispute the debt of 
another; but if the fund is insufficient to meet ail demands, one cred- 
itor can contest the claims of others in the same manner as if it were 
an adversary suit. 1 Story, Eq. Jur. § 548. Such contests between 
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créditors are primarily conducted before the master, and hîs findings 
are deemed prima facie correct. "Only such matters of law and of 
faot as are brought before the court by exceptions are to be consid- 
ered, and the burden of sustaiaing the exception is on the objecting 
party." Medsker v. Bonebrake, 108 U. S. 66; S. G. 2 Sup. Ct. Eep. 
351. 

In the case before us the report of the master shows who were 
stockholders, which of them claim as créditors, and what was their 
proportionate liability with their co-stockholders who are défendants. 
As no exception is made to thèse findings, and the parties hâve had 
their day before the master, we may take the report as correct, for 
the purpose of determining the equities of the claimants. In order 
to afford to ail créditors, properly represented by the plaintiffs in a 
creditor's bill, an opportunity of asserting their rights and partiei- 
pating in the benefits of a decree, the master is directed to give due 
notice, and to ascertain and report the claims of ail persons inter- 
ested; and reasonable time is allowed for ail such claims to be pre- 
sented and passed upon in the due course of the court before a dis- 
tribution is ordered. So anxious are courts of equity to do fuU justice 
to ail parties interested, that they will often reserve a portion of the 
common fund to satisfy the claims of persons who appear from the 
proceedingB to be entitled to share, but who, by absence from the lim- 
ita of the jurisdiction of the court, or for other good cause, bave not 
had a convenient opportunity of presenting their claims. Story, Eq. 
PI. 101. 

Having briefly stated the nature of a creditor's bill, we will proceed 
farther to consider the position of the stockholder créditors before the 
court, and their right to share in the common fund. I am of opinion 
that the stockholders who hâve proved their claims before the master 
are not entitled to be regarded as parties under the decree. To be- 
come parties by simply proving their claims before the master, their 
rights must bave existed at the commencement of this suit, and hâve 
been represented by the original plaintiff. They cannot be considered 
as thus represented, as at the time of the filing of the bill they were 
debtors, and their rights were inconsistent with and adverse to the 
rights of the plaintiff. In every bill in equity parties having conflict- 
ing interestsin the subject of litigation cannot rightfully be joined 
as plaintiffs in a suit. 

We will consider the claims of thèse stockholder créditors from an- 
other point of view. In a creditor's bill, every créditer who claims 
to be represented by the plaintiff must bave such an équitable right 
as would bave entitled him to hâve commenced such suit at such 
time. A creditor who acquires an interest after the filing of the bill 
cannot, by right of représentation, go before the master and prove bis 
claim ; but the court, upon spécial leave asked, may allow such cred- 
itor an opportunity of presenting and supporting bis claim, and will 
adjust the equities that may ba against him. Thé stockholders of 
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tîie bank entered into a common undertaking, with a view to a com- 
mon benefit, and thereby incarred common liabilities in proportion to 
their several interests, and one cannot properlyobtain from another 
an advantage, as each must fulfiU bis obligations before a benefit can 
be had. If one seeks équitable relief against anotber, he must per- 
form, or offer to perform, an équitable duty in relation to the subject- 
matter in controversy. In tJiis suit, in which they insist that they 
are entitled to be eonsidered as parties, relief was demanded, not 
against their co-plaintiffs, but against the défendants, their co-stock- 
holders, with whom they were under common and proportionate ob- 
ligations to pay the outstanding bills of the insolvent bank. In a 
court of equity they cannot insist that the statute of limitations shall 
bar the remedy of their creditors, and claim that it shall not operate 
against their demanda. In adjusting équitable rights, courts of equity 
"will never allow the statute of limitations to hâve a manifestly in- 
équitable and unjust opération. As thèse stockholders were not rep- 
reseuted by the plaintilî, I am of opinion that their rights as credit- 
ors did not hâve relation to the commencement of this suit, and the 
statute of limitations was not prevented from operating as to their 
claims presented to the master, and proved since the decree. As I 
am désirons of administering complète and equal justice to ail bill- 
holders, I will not regard the statute of limitations as a bar, but will 
allow ail stockholders to share, in the distribution of the fund, where 
the amount of their proportionate liability bas been paid, and where' 
they hold bills they may claim as other creditors, after deducting the 
assessments made against them in the master's report. 

The foregoing opinion as to the rights and liabilities of the stock- 
holders who are creditors, disposes of the motion before ua, 

I hâve eonsidered with care the able and elaborate brieî of Thomas 
W. Strange in support of bis motion, and now décide that he cannot 
share in the fund in the hands of the court as administrator of Col. 
Eobert Strange, as the proportionate liability of the intestate's estate 
bas not been contributed to such fund. 

The claim in behalf of the estate of Thomas H. Wright, deceased, 
who was a stockholder, is allowed. The bills were not in the posses- 
■sion of the intestate at the time of bis death, but were subsequently 
received, in discharge of a honafide debt, by the administrator from 
the exeeutor of W. A. Wright, deceased, who was a stockholder and 
défendant, and paid the amount of proportionate liability as ascer- 
tained by the master. 

Let an order be drawn as above indioated. 
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SiBLEY and others v. Simonton, Ex'x. 
Oireuit Oourt, W. D. North Oarolina. June Term, 1884. 

1. Estâtes op Decedbnts— Ckbditors — Dbvisbb. 

It is well settled that the claims of creditors of a deceased person must be 
Batisfled before a deviseecan dérive any benefit from thebountyof the devisor. 

2. Samk— Cbeditor'b Bili.. 

A devisee can, by a creditor's bill, be charged with the rents and profits of the 
property takea under the will of a décèdent 

In Equity. 

Jones de Johnston, for plaintiffs. 

Thos. S. Tucker, for défendant. 

DicK, J. This is a creditor's bill iîled against the défendant, as 
executrix and sole devisee under the will of E. F. Simonton, for the 
purpose of administering the assets of the eatate of the testator. Un- 
der previons orders, decrees, and proceedings, the proceeds arising 
from the sale of the personal property and the lands hâve been inad- 
équate to satisfy the claims of the plaintifïs. A motion is now made, 
after due notice, to charge the défendant, as devisee, with the rents 
and profits which she admits she has received since the death of her 
testator. The plaiutiffs are entitled to the relief they seek, as it is 
well settled that the claims of creditors of a deceased person must be 
satisfied before a devisee can dérive any benefit from the bounty of 
the devisor. 2 Story, Eq. 1216; Ad. Eq. 268. In the case of 
Washington v. Sasser, 6 Ired. Eq. 336, the state suprême court has 
decided that when the personal estate of a deceased dêbtor has been 
exhausted, and the lands hâve also been sold, creditors whose debts 
remain unsatisfied bave a right in equity to hâve satisfaction decreed 
out of the rents and profits derived from the lands by the heirs; at 
least, of so much as remain in their hands unexpended by them for 
their maintenance. This décision is sustained by cited authorities 
in England and this country, and has been affirmed in Moore v. 
Shields, 68 N. G. 327, and other subséquent cases. 

I am of opinion that the défendant is entitled to retain out of such 
rents and profits the costs which she has paid for proceedings in ob- 
taining her dower, and for the sums expended for repairs, taxes, and 
other expenses mentioned in her answer in the motion before the 
court. 

An order may be drawn in conformity with this opinion. 
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In re Feantzen, Bankrupt. 
(Circuit Court, N. D. Illimis. May 3, 1884.) 

BAiTKEnPTCT— Fbaudulent Peei-ehence— Keturn of Tedbt Fonds. 

The motives of a bankrupt, as well as ail the peculiar circumstances coti- 
nected with the transaction, miist be taken into considération in order to dé- 
termine TThether he tliereby gave a fraudulent préférence to one créditer over 
others ; and if he believed, and such was the fact, that money received by him 
from such créditer was in the nature of trust iunds, so that it would not croate 
the ordinary relation of debtor and créditer between the parties, but a claim 
upon which there was a peculiar and spécial obligation on his part in the na- 
ture of a trust to settle, a settlement thereof eannot be considered a fraudulent 
préférence within the meaning of the bankrupt law. 

Pétition on Eeview from the District Court. 

Miller, Lewig é Bergen, for petitioners. 

Deummond, J. On the application of the bankrupt for a discharge, 
objections were made by one of his creditors who had proved his 
debt, and thereupon the case was referred to the register in bank- 
ruptcy, with a stipulation that his iinding should be entered up by 
the district court as its order in the case. On an examination by the 
register, he found that the objections were not sustained; and au oi- 
der to that effect being made by the district court, and that the bank- 
rupt was entitled to his discharge, the creditor iiled a pétition for re- 
view in this court. 

There were various objections made in the district court, but they 
had been reduced simply to this : that he gave a fraudulent préfér- 
ence, contrary to the provisions of the bankrupt act, to one Julius 
Ahlefeldt, for the purpose of preventing his property from coming to 
the hands of his assignée, and being distributed according to law for 
the payment of his debts. This is the only allégation which this 
court can consider. 

There is no doubt that the bankrupt, for some time before he filed 
his pétition in bankruptcy, was in fact insolvent, but, having made 
a sale of some property sometime previous to the filing of his péti- 
tion, the évidence shows that, in ail probability, if the vendee had 
complied with the contract which he made with the bankrupt, the 
latter might not hâve been insolvent; in fact, the contract was never 
complied with. The circumstances connected with the alleged fraud- 
ulent préférence seem to be, in substance, as follows : 

Some considérable time before the bankrupt failed, Julius Ahlefeldt gave 
him a draft for collection, amounting to $66.18. It seems that the bankrupt, 
and a partner with whom he was doing business sometime before, had been 
in the habit of receiving money as bankers, and that they issued pass-books 
to their depositors, among whom, at the time, Ahlefeldt was one. This busi- 
ness had ail been closed up long before the failure; but, at the time this draft 
was given to the bankrupt, the amount was entered in an old pass-book which 
Ahlefeldt had. Some of the money was paid to Ahlefeldt at the time, and 
some afterwards. A day or two before the filing of this pétition in bank- 
ruptcy, and affcer his failure, he gave Ahlefelt orders on two of his debtors 
v.20,no.l2— 50 
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for the balance of what was due to him on this draft that had thns been left 
for collection. He saya that he had indulged a hope ail along, up to a time 
immmediately preceding the filing of his pétition in banliruptcy, tliat the 
party to whom he had sold the property already mentioned would be able to 
meet the obligations of his contract; and when he aseertained that this could 
not be doue, he at once flled a pétition in banlîruptcy. But it must be as- 
sumed, I think, that, at the time he gave thèse orders to Ahlefeldt, he knew, 
or had every reason to believe, that he was insolvent. He had told Ahlefeldt 
that he had failed. 

The question is whether this was a fraudulent préférence within 
the meaning of the bankrupt law. The claims proven up against the 
estate were over $8,000. I think it must be assumed that, in order 
to so constitute it, there must hâve been an intention on the part of 
the bankrupt to give Ahlefeldt an illégal préférence, or an unfair ad- 
vantage over his other creditors. In other words, there must hâve 
been a wrongful intent on the part of the bankrupt. If, for example, 
he believed, and such -was the fact, that this was money received by 
him in the nature of trust funds, so that it would not create the or- 
dinary relation of debtor and creditor between them, but a claim upon 
which there was a peculiar and spécial obligation on his part, in the 
nature of a trust, to return the money which had thus been received 
on this draft, then it would not be, I apprehend, within the meaning 
of the bankrupt law, a fraudulent préférence. The motives of the 
bankrupt, as well as ail the peculiar circumstances connected with 
the transaction, must be taken into considération in order to déter- 
mine whether he was giving a fraudulent préférence. Now, the bank- 
rupt states expressly that he regarded this in the nature of a trust 
fund. While it may be admitted that a banker on receiving deposits 
becomes a debtor, in the ordinary sensé of the word, of the depositor, 
still, this was a spécial and isolated case, where he was intrusted by 
Ahlefeldt with a draft, and thus became, in one sensé, his agent for 
the collection of this money, and when he collected it, he seems to 
hâve so regarded himself, and to hâve believed that it was his duty, 
at ail events, acting for Ahlefeldt, to return the money to him which 
he had collected on this draft, and therefore it was he felt it incum- 
bent on him to give him thèse orders on persons who were his debt- 
ors. The money was paid on thèse orders, and so Ahlefeldt received 
what the bankrupt had collected for him. 

The only portion of the évidence which seems to militate against 
this view of the facts is what is stated by Ahlefeldt, who, after saying 
he could not give the wordsFrantzen used, distinctly, because it was 
near five years since the statement was made, adds : "He said to me 
that I had better keep quiet about this business, because that might 
lead him and myself into trouble, and he wanted to do the best for me 
he could." Now, clearly, if the bankrupt meant at that time, by doing 
what he did, he was giving to Ahlefeldt an unjust and illégal advan- 
tage over his other creditors, then it might be said it would show a 
fraudulent intent ; but this, I think, may be construed differently, ad- 
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mitting tbat the ■witness is not mistaken in the words used by the 
bankrupt. He may hâve thoughfc and believed that it was ail right 
and just, and something which he ought to do, and which was not giv- 
ing an unf air advantage to Ahlef eldt ; yet that it might be miscon- 
strued by other creditors of his -who might possibly hear of it, and 
therefore, on that account, he wanted nothing said about it. It must 
necessarily appear, I think, under the circumstances of thia case, that 
the language used is susceptible only of the construction that he in- 
tended to do something that he believed to be wrong, and contrary to 
the principles of justice and equity. It may be admitted that the case 
is not free from difficulty, and while it is insisted that the amount 
involved ooght not to make any différence, still it is impossible for 
the court to disregard the fact that the only creditor who files the pé- 
tition reviewed in this case is one whose elaim amounts to $57.70, 
and that the only amount which was paid to Ahlefeldt, immediately 
preceding the filing of the pétition in bankruptcy and after he Lad 
failed, was $34.20. 

On the whole, I feel inelined, I admit with some hésitation, to affirm 
the ruling of the district court. 



Dbndel V. SuTTON, Assignée of Craig, Bankrupt. 

{Oircuit Court, S. D. IlUnoia. 1884.) 

BANKRUPTCT— MOBTGAGB — HOMESTEAD—FoEECLOBOBE— DEFENDANT. 

If a mortgage is executed by one who afterwards becomes bankrupt, and in 
Ms schedule states the premises to be his homestead, the mortgagor must be 
made a party défendant in the foreclosure proceedings, and cannot be made to 
appear by his assignée unless the mortgage of the homeslead was acknowledged 
according to the statute of Illinois providing for tlie acknowledgment of mort- 
gages of homestead. 

Appeal from District Court. 

Drummond J. The leading fabts in this case are that the bank- 
rupt mortgaged to Dendel a lot of land in Jacksonville, which was 
his homestead; that the acknowledgment did not contain a relin- 
quishment of the homestead right, as was required by the statute. 
After having made this mortgage, he filed a voluntary pétition in 
bankruptcy and was declared a bankrupt. In his schedule he said 
that hé had a homestead right in thia lot of land in Jacksonville. 
The bankrupt case went on in the usual manner, and an assignée 
was appointed. Dendel, the mortgagee, afterwards filed a bill in the 
district court to foreclose the mortgage, and made Sutton, the assignée, 
and the wife of Craig, who was also a party to the mortgage, parties 
to the bill, but did not make the bankrupt a party, unless he became 
such through his assignée. A default was rendered in the case 
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against the défendants, and a sale made of the property, and Dendel 
beeame a purchaser. There was nothing said in the bill or in the 
decree about the right of homestead of Craig in the property. The 
time for the rédemption from the sale having expired, a deed was 
made to Dendel, the purchuser under the sale, and then he applied 
to the district court for a writ of assistance to dispossess Craig from 
the property, which the court refused to allow, and from the order 
refusing the writ Dendel has appealed to this court. 

I think the décision of the district court was right. Under the 
conceded faets of the case, the bankrupt.had a homestead in the prop- 
erty. The mortgage not being acknowledged in conformity with the 
statute, the foreclosure proceedings and sale did not divest him of 
this right. That was an independent proceeding not connected with 
the proceedings in bankruptcy. The bankrupt law did not destroy 
the homestead right. The fact that neither the bankrupt nor the as- 
signée interposed to the proceedings of foreclosure the homestead 
right, did not deprive the bankrupt of the right. If the bankrupt as 
to that interest was independent, as he clearly was, of the assignée 
in bankruptcy, then he should hâve been made a party in order to 
affect his interest; and it can hardly be assuraed that it was the duty 
of the assignée to bring before the court the right of the bankrupt in 
property with which he, the assignée, had no connection. It seems 
elear that the act of congress reserviug the interest of the bankrupt 
in the property means, when it refers to 1871, the amount or value 
of that interest. So that I think the decree of the district court was 
correct, and it will be afErmed. 



Hall and others ». Steen and others. 

[Oireuit Court, 8. D. New York. July 10, 1884.) 

Patent Mirrohs—Mbastjrb OF Damages. 

The defendanta, retail dealers in fanoy articles, had supplied themselves, up 
to a certain time, with a style of mirror of which the complainahta had à mo- 
nopoly in the United States, hy purchasing the mirrors of complainants ; they 
tlien began to import a like sort. from Europe aud sell them at a figure below 
complainants' priée. They sold them at a loss. Held that, in estimating com- 
plainants' damages, the measure should be the profits they wbuld hâve m'ade on 
the trade which défendants diverted. The sales made by défendants are not 
the criterion of complainants' loss, because it cannot be îegitimately inferred, 
under the particular circumstances, that the complainants would hâve sold as 
raaoy mirrors as the défendants sold. 

In Bquity. 

Edmund Wetmore, for eomplamants. 
Delos McGurdy, for défendants. 

Wallace, J. The proofs in this acoounting do not show that the 
complainants lost the sale of their patented mirrors to the extent that 
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BÎmilar mirrors were sold by the défendants. Both parties were mer- 
chants in the city of New York. The complainants sold the mirrors 
mainly to retailers in that city. The défendants were retailers of 
gênerai fancy goods. Up to the time when the défendants began to 
import mirrors and compete in the retail trade with complainants' 
customers, they had bought exclusively of the complainants, and their 
purchases were from $1,000 to |1,200 annually. They imported 
similar mirrors at a cost much below the price the complainants had 
charged for them, and sold them at greatly reduced priées to their 
customers, and sold three times as many as they had formerly sold 
during the same period of time. They made no profits on thèse 
sales, but sold at a loss. The proofs show that complainants would 
hâve had a monopoly of the sale of the mirrors in the United States 
during the period covered by the aecounting if they had not been 
interfered with by the défendants ; and that the défendants, by their 
conduct in importing similar mirrors and selling them at retail at 
a reduced price in the same market, prevented sales which com- 
plainants would otherwise hâve made to other retailers. The dam- 
ages to which complainants are entitled is the loss which they sus- 
tained by the diversion of trade which they would hâve enjoyed if the 
défendants had not supplanted them in the market, and their consé- 
quent loss of profit on such trade. The master bas awarded them 
damages on the theory that they lost the sale of ail the mirrors im- 
ported and sold by the défendants dnring the period in question. The 
proofs do not justify this conclusion. 

The question is not what speculatively the complainants may bave 
lost, but what they actually did lose. If the défendants had not sold the 
patented mirrors to their customers, it does not follow that the com- 
plainants would bave sold them to the same customers or to retail 
merchants. Seymour v. McCorniick, 16 How. 480. If it had been 
shown that the ordinary sales of the complainants for the same market 
fell off during the period of the défendants' sales in an amount equal 
to, or even approximating reasonably to, the amount of the defendant's 
sales, the master's findings could be approved. Hostetter v. Vowinkle, 
1 Dill. 329. But the proofs do not furnish satisfactory data from 
which to estimate the extent of the diversion of the complainants' 
trade in the mirrors, although enough appears to indicate that their 
sales fell oiï to the extent of the usual purchases of the défendants. 
The compétition of the défendants had ceased so recently at the time 
of the aecounting that the effect upon complainants' sales afterwards 
could not be satisfactorily established. For aught that appears, the 
défendants created a market by their own enterprise, and by selling 
the mirrors at a reduced price, that otherwise would not bave existed. 

It cannot be legitimately inferred that the défendants would hâve 
sold the same number of mirrors if they had maintained the higher 
price ; on th« contrary, it is fair to présume that the usual law of trade 
operated, and that the réduction in price attracted purchasers and in- 
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creased the number of sales. Espeoially is thîs so in view of the fact 
that the défendants sold two or three times as many mirrors annually 
after they reduced the priée as they had sold before. 

The remarks of Johnson, J., in Btirek v. Imhaueser, 14 Blatchf. 21, 
are applicable : 

"It was net made to appear that the plaintiff could hâve sold his watchea 
to the persons who purchased from the défendants. * * * It cannot ba 
known that those who bought the infringing article would hâve bought the 
plaintiff's watches under any circumstances. The différence in structure aa 
well as the différence in price enters into that question, and no means ara 
afforded for determining it." 

It may be reasonably assumed, in view of the steady demand in the 
market for thèse mirrors at the original price, and in view of the exi- 
gencies of the défendants' trade as dealers in gênerai articles of this 
description, that the défendants would hâve continued to deal in them 
as they had been acoustomed to, and the amount of their annual pur- 
chases of thô complainants in the past might stand as a f air criterion 
of their probable purchases in the future if they had not supplied 
themselves from other sources. Upon this basis, as the complain- 
ants' sales fell oflf to the extent substantially of the former purchases 
of the défendants, they are entitled to damages for the loss of profits 
which would hâve accrued to them upon sales which they would hâve 
made to the défendants. The sum allowed by the master is far in 
excess of such profits. 

As a sufficient time bas now elapsed to ascertain to what extent 
the ceasing of the défendants' compétition increased the subséquent 
sales of the complainants, an élément in the computation which was 
wanting at the time of the accounting may now be supplied. The 
case will be sent baok to the master, with leave to the parties to re- 
open the proofs. 

ïhe exceptions are sustained. 



Shaw V. SouLE and others. 
{Uireuit Court, Z>. Vermont. July 10, 1884.) 

l. Patent Law— Assiskmbnt— Alleged Feaud. 

An inventer wishing to assign and receive royalties upon a patent for im- 
provements in window-curtain flxtures, for which he had appUed, mentioned 
as an inducement a weighted stick to be a feature in the patent, without say- 
îng that a third party had a patent covering the same. The assignment being 
made, and the patent obtained, without covering the stick, however, except in 
combination, after the assignée has manufactured under the patent and paid 
royalties, and after the other man's patent of the stick has been adjudçed in- 
valid through the efforts of the assigner, the assignée cannot escape liability 
for arrears on the plea of fraud. 

■2. Same— GUARANTY. 

Noguaranty of title is binding against the setting up of invalid claims. 
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Eeferee's Eeport. 

Jas. D. Denison, for plaîntiff. 

Guy G. Nohle, for défendant. 

Wheeleb, J. According to the referee's report, the plaîntiff repre- 
sented to the défendants that his invention of improvements in eur- 
tain fixtures, for which he had applied for a patent, covered a weighted 
stick, to induce them to take an assignment of tiie patent, manufac- 
ture under it, and pay him a royalty; and did not inform them that 
one Knapp had a patent purporting to cover the stick, whioh he knew, 
and which, if disclosed, would prevent the arrangement.. The plain- 
tifif's patent, when obtained, did not cover the weighted stick itself, 
but only the combination of it with other parts, and Knapp's patent 
appears to be, and bas been adjudged to be, invalid as to that part. 
Knapp V. Shaw, 15 Fbd. Eep. 115. The défendants took an assign- 
ment of the patent, covenanted to manufacture under it and pay a 
royalty to the plaintiff, did manufacture, and have been defended by 
the plaintiff against Knapp's patent, and have paid the royalties stip- 
ulatèd for, except an arrear for which this suit is brought. 

The question now is whether the misrepresentation and conceal- 
ment as to the weighted stick constitute a défense to this suit for this 
arrear. It is quite clear that the défendants could not, after manu- 
facture and sale under the patent, rescind the contracta and treat it, 
and bave it treated, as void, on any ground of fraud in ita making. 
They had proceeded upon it so far as to affirm it ; and it is not ar- 
gued but that they had. The question is therefore narrowed down to 
whether they are entitled to damages arising out of the making of the 
contract which should be applied by way of recoupment to meet the 
sum due. The case does not show but that the défendants have en- 
joyod as much, nor but that the patent was worth as much, as if it 
had covered the weighted stick by itself. They have suffered noth- 
ing, so far as appears, except through Knapp's patent purporting to 
cover it, and Knapp's claim that his patent was valid to cover it. 
Had the plaintiiï's patent covered it, Knapp's claim might not have 
been prevented; and whether it would or not, under his représenta- 
tion and the assignment of the patent he would have been bound to 
défend it only against lawtul claims. 

No guaranty of title is binding against the setting up of unfounded 
claims. Undenvood v. Birchard, 47 Vt. 307. There is nothing, there- 
fore, to show that the défendants have any claim for damages grow- 
ing out of the transaction which could be applied if ascertained ; and, 
further, no amount of damages is found, nor basis for ascertaining 
them is stated. The plaintiff is therefore entitled to judgment, 

Judgment on report for plaintiff; damages, $732.90. 
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JûADD, as Trustée, etc., ». Mills and others. 
{Oireuit Court, 8. D. New York. July 6, 1884.) 

1. PKBPBTniTIES— RbALTT— PEESONAIiTY. 

The laws of New York prohibit the suspension of the power of aliénation ot 
both real and personal property by any limitation or condition whatever for a 
longer period tliaii during tlie continuation and until the termination of net 
more than two lives in being. 

2. Samk — "Power of Aliénation'' — " Ukqualifid Ownebship." 

The statufes of New York use the term "power of aliénation" in référence 
to real estate, and " unqualitied ownership " in référence to personal property, 
in proliibiting perpetuities, but the meaniug of the terras is synonornous. 

3. Same — Personal Pboperty. 

The probibition upon suspending the absolute ownership of peraonal prop- 
erty for a louger period than during two lives in being is direoted to the accu- 
mulation of interest and incorno upon trusts in expectancy, and does not apply 
where ail the oext-ui que, trust are in being and may lawiully join with the trustée 
in an aliénation of the property. 

4. Bamb— Patent— Trustek— Résume of ITacts 

If two parties, one having exclusive patent-rights In certain territory, the 
other similar rights in certain other territory, and the two joiutly as to atill 
other territory, join in an instrument giving a third party the sole powers (1) 
to convey rights, etc., in states and territories, with certain exceptions : (2) to 
do likewise as to the exoepted- atates and territories ; (3) to coUect money and 
royalties: and (4J to bring certain suits at request of eilher party, — ail undej' 
certain restrictions and in trust for the benefit of the owners, the trust to con- 
tinue for the unexpired term of the letters patent,— the légal effect of such an 
instrument is to make the assignée an agent tooarry out the joint instructions of 
the makers, so that it may be out of the power of either of the two to injure or 
be injured by the other or his représentatives after his death ; and the statutes 
prohibiting perpetuities hâve no application, as no person has any interest in 
the trust, présent or in expectancy, except the persons who creaie it for their 
own benetit. 

In Equity. 

Rodman é Adams, for complainant. 

Bartlett, Wilson é Hayden, for défendants. 

Wallace, J. At the hearing of thia cause the question was reserved 
for further considération whether the complainant acquired title to 
the letters patent granted to Cléments & Fowler under the trust as- 
signment to him executed by the owners of the patents. 

It is insisted for the défendants that the trust estate created by the 
assignment is void because the absolute ownership of the patent is 
suspended for a longer period than two lives in being, and as the 
main intent and object of the assignment is thus to suspend illegally 
the power of aliénation, the assignment is inoperative. If no efficacy 
can be given to the assignment without sanctioning a prohibited trust, 
the complainant's title is null. 

As the trust was created and its objecta are to be carried out in 
this state, the défendants' position that the validity of the transfer is 
to be tested by the ruiea of the local law is correct. The laws of this 
state prohibit the suspension of the power of aliénation of both real 
and Personal property by any limitation or condition whatever for a 
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longer perîod than during the continuance and until the termination 
of not more than two lives in being. The statutes use the term 
"power of aliénation" in référence to real estate, and "unqualifled 
ownership" in référence to peraonal property, in prohibiting perpetu- 
ities, but the meaning of the terras is synonymoua. Gott v. Cook, 7 
Paige, 542; Everitt v. Everitt, 29 N. Y. 71. 

The trust assignment by which the letters patent were transferred 
to the complainant is an indenture, by the terms of which Fowler & 
Burrows, as parties of the ârst part, sell and assign to the complain- 
ant, as party of the second part, ail their interests in the patent, to 
be held and owned by him, not for his own benefit, but as trustée upon 
certain enumerated trusts. Thèse trusts may be summarized as fol- 
lows : (1) To sell rights and grant lioenses in and under the patent 
for any state or territory, (excepting certain specified states,) upon any 
honafide application made to him therefor, at a price equal to |1.50 
for each 1,000 inhabitants of the state or territory, according to the 
last officiai census of the United States; (2) to sell rights and grant 
lioenses for ail the escepted states upon the joint request of the par- 
ties of the first part, and upon such terms as they signify; (3) to eol- 
lect ail moneys and royalties accruing from sales and licenses, and 
at stated times divide the same, after paying disbursements and com- 
missions, into two equal parts, and pay over one part to Fowler, or 
his exeeutors, administrators, or assigns, and the other part to Bur- 
rows, or his exeeutors, administrators, or assigns; (4) upon the re- 
quest of either of the first parties, but not otherwise, to institute, 
carry on, and défend suits and proceedings to protect the patent and 
the interests vested in him, or to enforce or annul any license or sale. 
By further conditions of the instrument the parties provide for the 
sélection of a suecessor in the trust to the complainant in case of his 
résignation or death ; the first parties covenant to save the second 
party and his successors harmless from ail loss and liability by reason 
of the exécution of the trust; and the second party covenants to faith- 
fuUy discharge the duties of the trust. The instrument also provides 
for the continuance of the trust during the unespired term of the let- 
ters patent; and each of the parties of the tirst part covenants that 
before he sells the rights and interest which he bas in the trust created 
by the instrument, he will ofifer the same to the other, his exeeutors 
or administrators, upon the terms upon which he proposes to sell. 

From the récitals in the instrument it appears that Fowler owned 
the exclusive interest in the patent for certain territory, and Burrows 
owned the exclusive interest for certain other territory, while as to 
still other territory they were joint owners; and, upon reading the 
whole instrument, it is quite apparent that it was designed to restrict 
the power of either to deal with his exclusive interests to the préju- 
dice of the other, and to affect a community of interest in the whole 
property. With this view a third person was seleeted as trustée and 
invested with the title of each, for the joint use and benefit of both. 
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Eaoh put it beyond his power to sell rights or grant lîcensea in hia 
own territory, but authorized the trustée to do so on speciiied ternis, 
while in the territory which they owned jointly the trustée was au- 
thorized to sell rights and grant licenses only upon their joint request. 
The légal effect of the instrument was to make complainant their 
agent, his powers being coupled with an interest to oarry out their 
joint instructions. Some of thèse instructions were given in advance, 
80 that neither one of the parties could revoke them, and as to thèse 
he had full power to act. Others were reserved, and as to thèse he 
was only to act upon their joint request. The instrument is undoubt- 
edly effectuai to prevent either of the parties of the first part from 
transferring any interest in the 'légal title to the patent during the 
unexpired term of the patent to third persons, and in the event of the 
death of either party to prevent his légal représentatives from doing 
soj and to this extentit opérâtes to suspend the power of aliénation 
for a period longer than the two lives of the parties who created the 
trust. 

Such a restriction upon the right of the joint owners to deal with 
their property is not objectionable, and the statutes prohibiting per- 
petuities hâve no application to the case. Thèse statutes, which add 
some qualifications to the rule at common law, relate only to future 
estâtes. The prohibition upon suspending the absolute ownership of 
Personal property for a longer period than during two lives in being 
is directed to the accumulation of interest and income upon trusts 
in expectancy. The power of aliénation canonlybe suspended when 
there are no persons in being by whom an absolute title to the prop- 
erty can be transferred. It is suspended when it cannot be exercised. 
It may be suspended by the création of future contingent estâtes, 
which are not to vest within the presoribed period, or by the création 
of a trust for beneficiaries who cannot join with the trustée in a con- 
veyance which will not be in contravention of the trust. But unless a 
future estate, contingent or in trust, is created, the power of aliéna- 
tion is not suspended, because an unqualified title can be transferred 
at any time when the parties in being ehoose to join in a conveyanee 
of their several légal or équitable interests. No such estate was cre- 
ated hère by the trust agreement, because no person had any interest 
in the trust, présent or expectant, except the persons who created it 
for their own benefit. It is compétent for them at any time to join 
with the trustée and make a valid transfer of the whole property in the 
patent. Moreover, the trustée is merely their agent to carry out their 
joint-instructions, and upon tendering him any commissions to which 
he may be entitled, Fowler & Burrows can at any time revoke his 
powers, so far as they hâve not been executed, and insist upon a trans- 
fer of the légal title to the patent. 

A decree is ordered for complainant. 
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HtJSSBT Manuf'g Co. ». Deerin» and others. 

(Circuit Court, W. D. Pennsylvania. June 23, 1884.) 

1. FoREiGN Corporation— Pennstlvania Statitte— Service of Process. 

Under the statutes of Pennsylvania a foreign corporation which transact3 
business in that atate through its authorized agents is amenable to suit there, 
and service of process upon said agents is good service upon it. 

2. Patents for Inventions — Public Acquibscenoe — Injunction. 

When an invention is botli new and usefui, the want of public acquiescence 
cannot avail infringing parties to defeat a motion for a preliminary injunction. 

3. Same—Infringembnt— Patents Nos. 233,035 Airo 298,249. 

Letters patent Nos. 233,035 and 298,249, granted October 5, 1880, and May 
6, 1884, to Bphraim Smith, construed, sustained, and held to be infringed. 

In Equity. Sur motion for a preliminary injunction. 

George Èarding and Francis T. Chambers, for complainants. 

West é Bond, for défendants. 

AcHESON, J. Although the défendant William Deering & Co. ia a 
corporation of the state of Illinois, it yet appears that it has estab- 
lished a business agency at AUegheny city, in the state of Pennsyl- 
vania, for the sale of its manufactures. The written contract between 
the corporation and White & Wallace, the résident défendants, ex- 
pressly créâtes the latter the "agents" of the former. By the terms 
of their employment White & Wallace are not mère factors, but agents 
to represent and act for the corporation. It is quite plain that uhder 
the statutes of Pennsylvania, as authoritatively expounded, the corpo- 
ration transacts business within this state and is amenable to suit 
hère, and that service of process upon its said agents is a good service 
upon it. Act of April 8, 1851, § 6, Pamph. Laws, 354; Act of March 
21, 1849, § 3, Pamph. Laws, 216; Hagerman v. Empire Slate Co. 97 
Pa. St. 534; Ex parte Schollenberger, 96 U. S. 369. 

The bi|l charges the défendants with the infringement of two letters 
patent for improvements in mowing-machines, issued to Ephraim 
Smith, respectively numbered 233,035 and 298,249, and dated Oc- 
tober 5, 1880, and May 6, 1884, of which patents the plaintiffs are 
the assignées. The invention embraced in the second and third 
claims of the patent of 1880 consists in a lever mounted on the hinge- 
bar, arranged in combination with a finger-bar, the lifting-chain hav- 
ing a yielding support, and mechanism for adjusting the chain and 
eecuring it in any desired position, whereby the weight of the finger- 
bar is partly sustained, and its outer end counterbalanced when the 
machine is in opération; and the combination of the lifting-chain, a 
Bpring-sheave, lever, and finger-bar operating together, whereby the 
action of the spring-sheave is constant upon the finger-bar through 
the said lever. The invention covered by the Smith patent of 1884 
(which is capable of conjoint use with the invention of 1880) is de- 
Bigned to promote the successful use of finger-bars and cutter-bars of 
extraordinary length, by making the finger-bar with a slight down- 
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ward curvature in the middle sufficient to make the finger-bar straight 
when it is sustained afc its inner end ready for opération; thus obvi- 
ating a difEculty which arose from the springing and curving upward 
of the fijjiger-bar in the middle by its unsupported weight, and that of 
the cutter-bar moiinted thereon, so that the cutter-bar would bend 
downward at the outer end, and not work freely in its guards or ways. 

New, it is certainly true, as appears from the numerous patents 
which the défendants produce, that many devices hâve been contrived 
to overcome the serions imperfection existing in mowing-machines, by 
reason of the cutter-bar and attached mechanism resting on the ground 
at the one side of the machine, thus causing side draught, and increas- 
ing the draught upon the team by the friction of the cutter-bar upon 
the ground. But the évidence adduced — a most important part of 
which is found in the défendants' own circular, extoiling the excel- 
lencies of the Deering Giant mower, the machine complained of as 
infringing — satisfies me that no practical mechanism to overcome 
thèse evils, especially where the cutter-bar proposed to be used is six 
or seven feet long, was devised until Smith's invention of 1880. A 
patient study of the prior patents bas brought me to the conclusion 
that neither of his inventions was anticipated by any of them. And 
while he was by no means a pioneer in this field of invention, he is 
fairly entitled to claim the merit of successfuUy overcoming a long- 
felt difïïculty by operative devices seeuring the desired results. 

It only remains, then, to détermine whether the défendants' machine 
embodies Smith's invention. Undoubtedly, some différences of mech- 
anism between the Deering Giant mower and the plaintifif's machine 
are observable. The Giant mower does not hâve a spring-sheave, but 
in lieu thereof, and as a mechanical équivalent, it has a long, straight 
spring secured to the frame of the machine. Again, in the Smith 
machine there is but a single chain, which is connected at one end to 
the lifting lever, and at the othec to the lever mounted on the hinge- 
bar, whereas, in the Giant mower, the défendants employ two inde- 
pendent chains. One of them is the lifting chain, which is attached 
directly to the hinge-bar, and has no yielding support nor mechanism 
for adjusting and seeuring it in any desired position. The other of 
thèse chains, however, is connected at one end with the lever mounted 
on the hinge-bar, and at the other end to the straight spring, and it 
possesses both a yielding support and provision for adjusting and se- 
euring it in the desired position. The différences in the devices above 
alluded to, in my judgment, are formai merely, and my conclusion is 
that, substantially and for ail practical purposes, the Giant mower 
embodies Smith invention, as shown and elaimed in the second and 
third claims of his patent of 1880. 

That the finger-bar in the défendants' machine has the downward 
middle curvature described in Smith's patent of 1884, and embi-aced in 
the first three claims thereof, is not seriously controverted. As we 
bave already seen, this invention is both new and useful. Therefore^ 
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the wanl of public aequiescence cannot avail infrînging parties ; and, 
indeed, in such a case as this, it is a ma.tter of no moment whatever. 
A preliminary injunction, as moved for, must issue; and it is so 
ordered. 



The Delawaee. 
{Circuit Court, S. D. New York. July 1, 1884.) 

1. ADMraALTT — BOAT IN TOW — COLLISION — TdG— NEGLIGENCE — PrESUMPTION. 

A boat in tow being powerless to hclp berself and wholly under the control 
of the tug, if it is brought inlo a collision, the occurrence présents an infer- 
ence of négligence on the part of the tug. 

2. Samb — Facts op thb Case. 

The facts in the case of a powerful tug wlth a tow of 29 canal-boats, endeav- 
oring to meet the tide, and meantime passing between an island and a steam- 
boat at anchor, while doing which one of the beats in the tow is thrown by the 
tide against the anchored vessel and sunk, raise a presuraption of négligence 
on the part df the tug which it must repel, when libeled. 

3. Samb — Tno — Duty — Périls of the Tide. 

A tug with a tow of boats in charge is in duty bound to antioipate the time 
and place which are perilous from the ordinary action of the tide. 

In Admiralty. 

Beehe, Wilcox d Hohbs, for libelant. 

Benedict Taft d Benedict, for claimant. 

Wallace, J. The libelant's canal-boat, while being towed by the 
Delaware on the afternoon of July 13, 1877, was brought into col- 
lision with the steamer Garûlina, then lying at anchor off Governor's 
island, in the bay of New York. The Delaware was a large and 
powerful tug. Her tow was composed of 29 eanal-boats in six tiers, 
five in each tier except the last, which had four. The libelant's boat 
was the port boat of the fourth tier. The tug and tow reached the 
bay after the ebb-tide from the East river had been running about 
an hour and a half, and in order to avoid the force of the tide as 
much as was practicable, the tug made for Governor's island and 
proceeded northerly along the west shore within a prudent distance 
of from 200 to 300 feet, with her tow straightened out behind her, 
covering a distance of about 1,200 feet. As she reached the north 
shore of the island she encountered the tide which was running strong 
to the westward, and put her wheel to port for the purpose of heading 
to the tide. The Carolina was lying at anchor at a point about 700 
feet west of the line of the tow, and between the north-westerly end 
of the island and Ellis island. As soon as the forward tiers of the 
tow felt the force of the tide, the whole tow began to swing rapidly to 
the westward and towards the Carolina. The Delaware put her wheel 
hard port and endeavored to swing her tow clear of the Carolina, but 
ineffectually ; and the libelant's boat struck the Carolina and soon 
after sunk. 
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Upon.thîs state of facts it is incumbent upon the Delàware to re- 
pel the presumption that she was négligent. As the libelant's boat 
wàs whoUy under control of the tug and powerless to help herself, 
and was brought into collision with a vessel at anchor, the occurrence 
suggests an inference of négligence on the part of the tug which it 
devolves on her to repel. The immédiate cause of the collision was 
the ordinary action of the tide at a place and in the manner which it 
was the duty of the tug to anticipate. 

No fault is attributed to any of the boats of the tow. If the Car- 
olina was anchored too near Governor's island to permit the tug to 
take her tow safely between the island and the steamer, in view of the 
tide which was to be encountered, the tug was in fault : either because 
those in charge neglected to observe the steamer in due season, or, 
if they observed her, because they attempted to proceed when they 
should hâve known the danger to the tow. Obviously, the only reason- 
able excuse which oould be made for the tug is the one which is made 
that is, that the Carolina came up astern of the tow, passed by 
and without warning dropped anchor suddenly in such near proxim 
ity to the tow as to render a collision not only imminent, but so inev 
itable that, altbough the tug performed her whole duty in the emer 
gency, the collision could not be avoided. This theory is fortified by 
the testimony of a large number of witnesses on the part of the claim- 
ant, and is refuted by positive testimony on the part of the libelant, 
to the effeet that the Carolina had cast her anchor half an hour be- 
fore the tug came abreast Castle William. 

It will not be useful to recapitulate or attempt to analyze the state- 
ments of the witnesses ; it must suffice to say that the impression de- 
rived from a careful reading of the proofs is eogent that the Carolina 
had been anchored where she lay for some time before those in charge 
of the tug noticed her présence ; that their attention was in part occu- 
pied by their préparations to encounter the tide; that when they first 
noticed her they did not realize that she was in dangerous proximity 
to the tow; and it was not until the boats began to feel the strong 
drift of the tide, and began to swing rapidly in the direction of the 
steamer, that they realized the danger of the situation. Then it may 
hâve been too late to avoid the collision. 

Upon any view of the facts it eannot be held that the tug was not 
guilty of négligence which contributed to the collision. 

The decree of the district court is affirmed, with interest and costs 
of appeal. 
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Clayton and others v. Pour Hundred and Ten Tons of Coal. 

(District Court, S. D. Nm York. June 17, 1884.) 

Dbmuhbacb— Consignée to Find Bbuth— Dotï op Vessbl. 

Wliere a consignée is bound to provide a berth fortlie shiporpaydemurrage 
for the delay, thé vessel is net bound to eoter upon a struggle with other ves- 
sels for the possession of the bertli, or upon a race to obtain it. The consignée 
must find a berth accessible to the ship without difficulty or struggle, and in 
default thereof must pay for the delay. 

In Admiralty. 

Owen <& Gray, for libelants. 

William M. Hoes, for claimant. 

Brown, J. The libelant claims demurrage for the détention of his 
vessel during 1 1 working days, f rom the time of his arrivai on the 
twenty-eighth of December to the time of completing his discharge 
on the fourteenth of January. The bill of lading provided for the 
delivery of the coal at the rate of 100 tons a day, commencing 24: 
hours after notice of arrivai, excluding Sundays and holidays, and 
for demurrage at the rate of eight cents a day per ton for détention 
beyond such time. When the libelant's vessel arrived at the claim- 
ant's dock at Haverstraw, on the twenty-eighth of December, he gave 
notice to the consignée. There was a sunken wreck immediately in 
front of his wharf, which appeared to be in the way, but which, on 
measurément, was found to leave sufficient room for the libelant's 
boat to get in. The place was occupied, however, by another boat ; 
and when that boat was ready to move away, the place was claimed 
for pontoons of the wrecking company to move the wreck. The pon- 
toons were nearer than the libelant's boat, and the latter could not 
hâve obtained her place without a struggle for the possession. No 
such duty was obligatory upon the boat. It was the consignee's duty 
to provide a place for the discharge of the cargo peaceably, and with- 
out either a race or a struggle for a berth. The libelant ofïered to 
go to other places near by to discharge, but the respondent refused 
to receive the coal elsewhere. Tbe pontoons having first got along- 
side his dock, the libelant's boat was not able to obtain a berth there 
until the fifth of January; one of the intervening days was Sunday, 
leaving six days' détention since the boat's arrivai, exclusive of the 
first day. 

The libelant also contends that there was delay on the part of the 
consignée in receiving the coal after the discharge was commenced. 
The évidence on this point is very conflicting. This was the first coal 
the libelant had undertaken to discharge. Changes were twice made 
in the means of discharging, which, I think, the weight of évidence 
shows was not as free from embarrassment as it should bave been. 
On the whole, I cannot find that the three days' delay after the dis- 
charge was commenced was occasioned through any fault of the re- 
spondent. He is liable, however, for tbe six days' détention before 
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the discharge was commenced, which, at the rate provided by the 
bill of lading, amounts to |196.80, making, with interest to date, 
$237.51, ^'oi which the iibelant is entitled to a decree, with costâ. 



The Bbistol. 
{Cireuit OouH, 8. D. Nea York, July 1, 1884.) 

1. Admiualtt — Collision — Libbl — Innocent Pukchasers. 

A vessel wliicli bas coUided with anotlier, and not been subjected to a libel 
therefor within two years, after which it passed into the hands of innocent 
purchasers, who, before the purchase, took every means to ascertain the exist- 
ence of any liens, cannot be libeled on account of that collision, as against the 
new owners, four years after the damage was done. 

2, Bamb— Lien — Lack op Diligence in Enfokcinq— Innocent Third Parties. 

Admiraltj' dénies the privilège of enforcing a lien which has been suffered 
to lie dormant, without excuse, until the rights of innocent tiurd parties would 
be prejudiced if it should be recognized. 

In Admiralty. 

Beebe, Wilcox é Hobbs, for libelants. 

Pritchard, Smith é Dougherty, for claimanta. 

Wallace, J. The court below properly dismissed the libel în tbia 
case beoause of the lâches of the Iibelant in not asserting its claim 
seasonably. The collision took place July 5, 1872. The Bristol at 
that time was owned by the Narragansett Steam-pbip Company. 
June 9, 1874, that company sold the steamer to the Old Colony Steam- 
ship Company, the présent owner. During this period of nearly two 
years that intervened between the time of the collision and the sale 
of the steamer, the Bristol could bave been libeled at any time. The 
Old Colony Steam-ship Company was not only an innocent purchaser 
for a valuable considération, but its ofBcers took unusual précautions 
to ascertain whether there were any claims asserted against the 
steamer by examining the records of ail the admiralty courts which 
might acquire jurisdiction in rem, and for several months after it 
took possession and exercised notoriously the rights of an owner, it 
retained control of a fund as security in its hands against any latent 
liens upon the vessel. The Iibelant did not assert any claim so as to 
reach the knowledge of the purchaser until more than four years had 
elapsed after the collision; and in the mean time, the Narragansett 
Steam-ship Company had become practically defunct, and was rep- 
resented by its officers to be irresponsible. 

Admiralty dénies the privilège of enforcing a lien which has been 
suffered to lie dormant without excuse until the rights of innocent 
third persons would be prejudiced if it should be recognized. The 
application of the rule to this case is eminently just, and the opinion 
of the district judge is fuUy approved. 

In this view, it is unnecessary to consider whether the Bristol was 
culpable in the collision. 
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Hahn V. Salmoît and otbera. 

(Circuit Court, D. Oregon. July 18, 1884,j 

1 Attachino Crebitoi!. 

The lien of an attachment is sufflcient to enable a créditer to maintain a suit 
in equity to set aside a iraudulent assigninent of Ihe property attached ; par- 
ticularly under section 148 of tlie Orugou Code of Civil Procédure, wliich makes 
an attaching créditer a bona fide puroliaser for a valuable considération. 

2. Assignée, Poweb of. 

The assignée in a voluntary assignment is ihe mère instrument of the debtor 
for the distribution of his property, and unless the power is conferred upon 
him specially by statute, he cannot maintain any action or suit concerning the 
same, that the âebtor could not, in case no assignment had been made. 

8. Construction of Aot— Titlb and Pkbamblb. 

In the construction of a statute, both tlie title and preamble may be consid- 
ered in doubtf ul cases. 

4. AcT TO Phbvbnt Pkadb and Injustice — Constuuction cf. 

An act to prevent fraud and injustice, as the assignment act of 1878, (Or. 
Sess. Laws, Sti,) should be liberally construed to that end. 

6. Casb in Jodoment. 

The Oregon assignment act of 1878 (Sess. Laws, .36) déclares a gênerai assign- 
ment by an insolvent debtor invalid, unless made for the equal benefit of ail 
Ihe creditors of the debtor; but when so made, it shall bave the ettect to dis- 
solve a prior attachment in an action in which judgment is not tlien taken, 
but does not alîect a prior judgment against the debtor or an exécution thercon. 
S., an insolvent debtor, whose debts equaled $38,000, and assets did not exceed 
$30,000, confessed judgment in favor of his Portland creditors for $6,690, and 
had exécution issued t,,ereon and levied on bis stock of goods, wortb .$27,000, 
and sold thereby $25,000 worth of them to said Portland creditors, with the in- 
tent to prefer them to his San Francisco ones, and with the understanding that 
they would return the same to him as soon as ho was able to seltle with the 
latter on terms sufflciently favorable to himself. The day after this judgment 
was confessed an action was commenced against 8. on the olaims oif the San 
Francisco creditors, amounting to $29,205.40, and an attachment issued therein 
and levied on said stock of goods then in the hands of the sheriH on said e-^e- 
cution. Soon after, and before judj^ment could be had in the latter action, S. 
made a gênerai assignment for the benefit of his creditors, in pursuanoe of 
which the assignée therein claimed the possession of the remainder of tho 
goods— about $2,000 in value— still held under tbe attachment, on the ground 
that the same was dissolved by the assignment, and threatened to take the 
same and dispose of them thereunder; thereupon the attaching créditer filed 
a bill to restrain the assignée, and hâve the assignment set aside as fraudulent, 
to which there was a demurrer. Hdd, (1) that the attaching creditor could 
maintain the suit ; and (2) that the confession of judgment and assignment be- 
ing parts of one common purpose and transaction, by which tbe Portland cred- 
itors were preferred to the San Francisco ones, in the distribution of the in- 
solvent debtor's property, the assignment was fraudulent and void 

Suit to Set Aside a Fraudulent Assignment. 

M. W. Fechheimer, for plaintiff. 

Joseph Simon, for défendants. 

Dbady, J. This suit is brought by the plaintiff, a citizen of Cali- 
fornia, against the défendants A. Salmon and L. Bettman, citizena 
of Oregon, to bave declared void and set aside an assignment made 
by the former to the latter, on March 1, 1884, with intent to hinder 
and delay, cheat and defraud, the plaintiff and others, his San Fran- 
v.20,no.l3— 51 
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cisco oreditors. By section 1 of the act of October 18, 1878, (Sess. 
Laws, 36,) entitled "An act to secure creditors a just division of the 
estâtes of debtors who convey to assignées for the benefit of creditors," 
it is provided that "no assignment of property by an insolvent, or in 
contemplation of insolvency, for the benefit of creditors, shall be 
valid, unless it be made for the benefit of ail his creditors in propor- 
tion to the amount of their respective claims; and su-ch assignment 
shall bave the effect to discharge any and ail attachments on which 
jtidgment shall not bave been taken at the date of such assignment." 
Provision is made in the act for the administration of the debtor's 
estate by the assignée, and the distribution of tbe proceeds ratably 
among bis creditors. And, in the discharge of tbis duty, section 13 
provides tbat he "shall bave as full power and authority to dispose 
of ail estate, real and personal, assigned, as the debtor had at tbe 
time of assignment, and to sue for and recover, in the name of such 
assignée, everything belonging or pertaining to said estate, and gen- 
erally do whatever the debtor might bave done in the premises." Tbe 
act also provides that the assignment must be in writing, and ae- 
knowledged and recorded as a convey ance of real property, and bave 
annexed to it a sworn inventory of the debtor's assets and liabilities; 
but the sarae shall not be declared fraudaient or void for want of 
such inventory. The assent of the creditors to the assignment is to 
be presumed; and the same "shall vest in tbe assignée tbe title to 
any otber property belonging to the debtor at tbe time of making the 
assignment." Section 15 déclares "tbere is urgent need" of a law 
for "the equal distribution of assets among creditors," and tberefore 
the act shall go into effect at once. 

From the bill it appears that on and before Pebruary 14, 1884, the 
lefendant Salmon was indebted to sundry firms and partnerships, 
eomposed of citizens of California, doing business in San Francisco, 
in divers sums amounting in tbe aggregate to $29,205.40, for goods, 
wares, and merchandise sold and delivered to said défendant between 
January 1, 1882, and February 1, 1884, among which firms was Kahn 
Bros. & Co., composed of the plaintiff and E . Kahn, to whom $8,098.20 
of said sum was due, which debts were, on February 14, 1884, duly 
sold and assigned by said several firms and partnerships to tbe plain- 
tiff, who is now the owner of the same; that on said last-mentioned 
day the défendant Salmon was the owner and in the possession of a 
stock of dry and fancy goods in the store numbered 69 and Tl Mor- 
rison street, Portland, of the value of $27,000, and the fixtures therein, 
of the value of $500, and was indebted to Fleischner, Mayer & Co., 
and others, doing business in Portland, in the snm of $6,690.37, and 
was insolvent ; that being so indebted and insolvent, and intending 
and contriving to prevent an "equal" and "just" division of his prop- 
erty among his creditors, and to cbeat and defraud, hinder and delay, 
bis creditors not doing business in Portland, and to perpetrate and 
commit a fraud upon the act aforesaid, the défendant caused and 
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procnred the âebts due saîd Pleischner, Mayer & Co., and othei 
Portland creditors, as aforesaid, to be assigned to Ivan E. Dawson, 
and an action to be brought thereon by said Dawson, wberein he at 
once voluntarily appeared and confessed jadgment for the amount 
claimed, and also caused and prQcured an exécution to issue thereon, 
and the same to be levied on the stock of goods aforesaid, and about 
$25,000 worth thereof to be sold thereon to said Portland creditors 
in satisfaction of said judgment and exécution, — the said sale being 
made in pursuance of an understanding between the said défendant 
Salmon and said Portland creditors, to the etfect that the latter would 
bid in said goods and take them into and retain them in their posses- 
sion, so as to aid said défendant in compelling the plaintiff to com- 
promise his demands for a sum much less than their face, and then 
return them to said défendant and allow him to commence business 
therewith. 

On February 15, 188é, the plaintiff commenced an action in this 
court against the défendant Salmon and one E. Salmon, as partners, 
under the name of "A. Salmon," to recover said sum of $29,205.40, 
and on the same day caused a summons and writ of attaehment to 
issue therein, the former of which was then duly served on the de- 
fendant Salmon, while the latter was duly levied on said stock of 
goods and fixtures, which attaehment is still in fox'ce, and prier in 
time and right to any other lien on said goods or fixtures, except 
the attaehment lien on said goods in the action of Alex. Mayer v 
A. Salmon, to recover $1,300.30, commenced on said February 15th, 
and levied on said goods prior to the attaehment of the plaintiff. On 
March 1, 1884, said défendant Salmon, in furtherance of the unlaw- 
ful and fraudulent scheme aforesaid, executed, and caused to be re- 
corded and delivered to the défendant Bettman, a writing purporting 
to be an assignment under the act aforesaid, for the benefit of his 
creditors, which assignment, for the reasons stated, is alleged to be 
fraudulent, and to hâve been made and accepted in violation thereof. 
It is also alleged in the bill that the défendant Salmon, in furtherance 
of this scheme to hinder and delay, cheat and defraud, his San Fran- 
cisco creditors, filed a false and frivolous answer to the eomplaint in 
the action brought by the plaintiff against him, in which he denied 
the indebtedness alleged therein, although he bas since admitted the 
same in said assignment, and offered to pay it at the rate of 25 cents 
on the dollar; and that about the time said judgment was confessed, 
he assigned and transferred to one Bowman, without any considéra- 
tion therefor, a horse and buggy, and ail his "good and collectible" 
accounts and choses in action. 

A supplemental bill was filed, making said Alex. Mayer a party de- 
fendant to the suit, and alleging that since the filing of the original 
bill the "attaehment lien" in favor of said Mayer upon said goods 
bas been "extinguished," but that he still daims some interest or 
right therein, wherefore he is made a party défendant; that since the 
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commencement of thîs suit the plaintiff bas becomô the assignée 
and owner of the claims and demanda of sundry other creditors of 
the défendant, citizens of California, amounting to the sum of 
$117.52; and that he is now the owner and holder of ail the un- 
Batisfied claims and demands against said défendant Salmon, except 
the sum of $2,255.79, of which amoùnt $1,300.38 is the daim of tha 
défendant Mayer. 

The bill prays for a final decree that the assignment to the de- 
fendant Bettman is fradulent and void as to the plaintiff, and that in 
the mean time said défendant be restrained by injunction from inter- 
fering with or disposing of any of the property attached in the action 
at law. 

The case was argued orally upon an application for a provisional 
injunction, as upon a demurrer to the bill which has since been filed 
by the défendants Salmon and Bettman, with an understanding that 
the briefs subsequently prepared and submitted should be considered 
as equally applicable to the motion and demurrer. And as it is ad- 
mitted that if the demurrer is not sustained the injunction must is- 
sue, the case will be considered in this opinion as standing upon the 
demurrer to the bill. On the argument of the demurrer counsel for 
the défendants made the following points : (1) A creditor cannot 
maintain a suit to control the disposition of his debtor's property un- 
til he has reduced his claim to judgment; and (2) the assignée, under 
the act of 1878, has the sole right to impeach a conveyance made by 
the debtor which is fraudulent and void as to creditors. 

Upon the first point, Pomeroy (3 Eq. Jnr. § 1415) says, "the Amer- 
ican courts hâve given directiy conflioting answers;" and in a note 
to this section he collâtes thèse authorities pro and con as follows : 

The décisions in New Jersey, New Hampshire, Texas, and Califor- 
nia affirm the right of a créditer who has a lien by attachment to 
maintain a suit in equity to set aside a fraudulent judgment or con- 
veyance afïecting the property attached, and those in Maine, Kansas, 
Illinois, and Missouri deny the same; while the décisions in New 
York, as usual in such cases, are on ail sides of the question. See 
Thurbery. Blanch, 50 N. Y. 80; M. & T. Bank of Jersey City v. Da- 
Un, 51 N. Y. 519. 

In case the creditor's claim has passed into judgment, it is ad- 
mitted that equity will give him relief against a fraudulent convey- 
ance or transaction of the debtor which hinders or impairs his right 
to enforce the same by subjecting the property of the latter to sale 
on exécution; but if the relief is sought with référence to property 
not subject to levy and sale on exécution, the creditor must also show 
that an exécution issued and was returned nulla bona. Wiggins v. 
Armstrong, 2 Johns. Ch. 144; Brinckerhoff v. Brown, 4 Johns. Ch. 
671; William v. Broivn, Id. 682; McDermtitt v. Strong, là. 687. 

The rule requiring the claim of the creditor to be established by 
JTidgment is based on the idea that a court of equity having no juris- 
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diction of the simple question whether A. owes B. or not, that fact 
must first be established in a court of law, where such matters are 
properly cognizable, before A. can invoke the aid of a court of equity, 
as the creditor of B. The power of equity to investigate the alleged 
fraudulent impediment to the application of the debtor's property in 
satisfaction of the creditor's claim, and to relieve against it, is ad- 
mitted; but the fact — the indebtedness — upon which rests the plain- 
tifï's right to sue in the character of a creditor, must be first and else- 
where established. The rule is a technical and arbitrary one, and 
has not always been regarded as inflexible, or its maintenance of 
more importance than the ends of justice. In Scott v. McMillen, 1 
Litt. 302, the Kentucky court of appeals disregarded it in favor of a 
creditor whose debtor's absence from the state prevented a judgment 
at law from being obtained against him. And in Russell v. Clark' s 
Ex'rs, 7 Cranch, 89, Mi*. Chief Justice Maeshall said: 

"If a claim is to be satisfled out of a fund which is accessible onîy by tlie 
aid of a court of chancery, application may be made in the first instance to 
that court, which will not require that tlie claim should be first established 
in a court of law." 

But the right of the plaintiff to sue in equity as the creditor of the 
défendant may be established at law, otherwise than by a final judg- 
ment in an action at law brought to recover the amount of his claim. 
It may be thus established in the proceeding for an attachment in 
such an action. Under the law of this state, an attachment can only 
issue upon due proof of the defendant's claim. Code Civil Proc. § 
143. As between the parties to the action the fact of the indebted- 
ness is thereby established, until the attachment is vacated or dis- 
charged. Upon the strength of it, the plaintiff is authorized to seize 
the property of the défendant and hold it to satisfy the judgment it 
is presumed he will obtain in the action. And in the mean time he 
has a spécifie lien on the property, and is "deemed" by the law of this 
state, as against third persons, to be "a purohaser in good faith and 
for a valuable considération' of the same. Id. § 148. Undoubtedly, 
such a purohaser might maintain a suit to relieve the property pur- 
chased from the etïect of a fraudulent conveyance by the grantor. 

The argument against the right of an attaching creditor to be con- 
sidered on the same footing in this respect as a judgment creditor, is 
in a measure applicable to the latter as well as the former. It is, 
that the attachment being only provisional, the fact established in 
the process of obtaining it, and the lien acquired by it, may be an- 
nulled and lost by its discharge. But whenever a judgment is sub- 
ject to review on error or appeal, as are most judgments for which 
this aid is likely to be invoked, there is a possibility, and even more, 
that it may be reversed and annulled. But this circumstance or con- 
tingency does not affect the right of the judgment creditor to main- 
tain a suit in the mean time to aid in its enforcement. In either 
case, and in one as mueh as the other, the fact that the plaintiff is a 
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créditer of the défendant being establîshed in due course of law, it ia 
taken for true, until the évidence thereof is annulled by the discharge 
of the attachment or the reversai of the judgment. 

In support of the demurrer, the défendant cites on this point, High, 
Inj. §§ 26, 27, 94, 150; Martin v. Mickael, 23 Mo. 50; and Shufeldt 
V. Boehm, 96 111. 560. But in my judgment the argument and weight 
of authority support the right of the attaching créditer to maintain 
this suit. It is so held in the following cases : Ta-ppan v. Evans, 11 
N. H. 311; Williams v. Michenor, 11 N. J. Eq. 520; liobert v. Hodges, 
16 N. J. Eq, 299; Ciirry v. Glass, 25 N. J. Eq. 108; Davis v. Dean, 
26 N. J. Eq. 436; Heyneman v. Dannenberg, 6 Cal. 376; Scales v. 
Scott, 13 Cal. 76. 

In Tappan v. Evans, supra, 327, the rule deducible from the au- 
thorities was stated as follows : 

"Where property is subject to exécution, and a créditer seeks to hâve a 
fraudaient conveyance or obstruction to a levy or sale removed, he may flle 
a bill as soon as he has obtained a spécifie lien upon the property, whether the 
lien be obtained by attachment, judgment, or the issuing of an exécution. 
But if the property is not subject to levy or sale, or if the créditer has ob- 
tained no Men, he must show his remedy at law exhausted, by an actual re- 
turn upon his exécution that no goods or estate can be fovmd, (which is pur- 
suing his remedy at law to every available estent,) before he can file a bill to 
reach the équitable property of the debtor." 

And in Robert v. Hodges, supra, 304, the chaneellor, after stating 
the rule to be that before a créditer can interfère with the debtor's 
disposition of his property he must establish his title to or lien upon 
the same, says: 

"Such lien the créditer does acquire under our law by the service of the 
writ of attachment. The law recognizes the claim of the attaching créditer, 
after it has been verified by affldavit, as prescribed by statute, as a subsisting 
debt, for the purpese of creating the lien. Having that lien by the authority 
of the statute, prior to the recovery of judgment, he is entitled to the aid of 
a court of equity to enforce his légal right." 

But in this case the claim of the plaintiff is also established by the 
formai admission of the défendants. It is admitted by the demurrer, 
for the time being, of course, but it is also explicitly acknowledged 
in the assignment, — the deliberate and formai act of the défendant 
Salmon, and the very instrument under which the défendant Bettman 
claims. Upon thèse authorities and this admission as to the defend- 
ant's claim, as well as his right as a purchaser in good faith and for 
a valuable considération, and upon every argument of convenience 
and right applicable to the question, the plaintiff must be considered 
as a creditor of the défendant Salmon, vyith a spécifie lien upon the 
property in question, for the protection of which he is entitled to the 
aid of a court of equity. 

Upon the second point, counsel for the plaintiff dénies the right of 
the assignée to impeach, for fraud, a conveyance or assignment made 
by his assignor to the exclusion of a creditor, or at ail; and also con- 
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tends that there is no such question in this case, because the conten- 
tion hère is solely as to the validity of the assignment itself, the very 
instrument under which the assignée claims. The Oregon statute of 
frauds (Gen. Laws, p. 523, § 51) is snbstantially the same as chapter 
5, 13 Eliz. Among other things, it provides that every assignment 
of "goods * * * made with the intent to hinder, delay, or de- 
fraud creditors or other persons of their lawf ul suits, * * * debts, 
or demands, and every * * * judgment suffered with the like 
intent, as against the persons so hindered, delayed, or defrauded, shall 
be void." But such an assignment is only void as against creditors, 
and is binding on the assigner and his représentatives. As between 
the parties, the title passes and vests in the assignée, subject only to 
the right of the injured créditer to bave it set aside. 4 Bac. Abr. 
"Fraud," c. 412; In re Estes, 6 Sawy, 467; S. G. 3 Fed. Eep. 134. 

The act of 1878 is not coercive. An assignment by a debtor is 
still his voluntary act, and its validity and efïect must be determined 
by the common law, except as the act otherwise provides. It déclares 
that a gênerai assignment in contemplation of insolvency shall not 
be valid unless made for the benefit of ail the assigner 's creditors, 
and that it shall bave the effect to diseharge an attachment in an ac- 
tion against the assigner, if made prior to judgment ther'ein. The 
power of the assignes over and concerning tbe estate of the assigner 
is limited to such acts as the debtor himself might bave done if there 
bad been no assignment. 

In Jacobs v. Ervin, 9 Or. 57, the suprême court of the state held 
that "when a mère lien or incumbrance, fraudulent and void as to 
creditors, but valid as between the parties, bas been created by the 
assigner upon property remaining in his possession, and the title to 
which passes to and vests in the assignée for the benefit of creditors," 
the assignée, as the représentative of such creditors, may resist the 
assertion er enforcement of such fraudulent lien or incumbrance. 
But neither the opinion nor the case goes further than tliis, and in 
the fermer it is plainly implied that this power of the assignée only 
extends to the défense or protection of property of which he bas both 
the possession and title, frem the effect ef a fraudulent lien or in- 
cumbrance. 

In the case of an assignée or représentative ef a debtor, who claims 
title by a paramount act of the law, as an assignée in bankniptcy, or 
when by law such power is expressly conferred upon an assignée cre- 
ated by the voluntary aet of the debtor, then such représentative er 
assignée may, en behalf of the creditors, contest and impeach the 
fraudulent acts ef the debtor in respect to his property, to the same 
extent they could if there had been no assignment. But in this case 
the assignment is the voluntary act of the debtor, and confers ne 
other power upon the assignée than that possessed by the assigner. 
An insolvent debtor, who bas made a fraudulent transfer of his prop- 
erty for the purpose of defrauding his creditors, cannct reclaim it; 
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nor can he confer a right in this respect upon another whieh he does 
not bimself possess. As was said by Chief Justice Gibson in Van. 
dyke v. Christ, 7 Watts & S. 374, in speaking of an assignment at 
common law : 

"The assignée is the debtor's instrument for distribution, and stands in 
relation to tlie property as stood tlie debtor iiimself. It lias been transferred 
to him as It would hâve been transferred to the debtor's right hand, had it 
pleased him to exercise his comraon-law right. As he stands in no privity 
to the creditors, he cannot arrogate to himself any of their attributes and 
rights." 

It foUows that the creditors of Salmon hâve the same right to at- 
tack and impeach any fraudulent disposition of his property as if the 
act of 1878 had not been passed. It does not undertake, in any par- 
ticular, to limit their right in this respect, nor to enlarge that of the 
assignée. On the oontrary, it expreasly states that he shall hâve the 
same power over the property assigned "as the debtor had at the 
time of the assignment," and may do concerning it "whatever the 
debtor might hâve done in the premises/' 

Thèse conclusions are fully supported by the following authorities : 
Haggerty v. Paliner, 6 Johns. Ch. 437; Van Husenv. Kadcliff, 17 N. 
Y. 582; Pillshury v. Kingon, 31 N. J. Eq. 619. 

On the other hand, this assignment could not be impeached by the 
défendant Bettman, as the assignée, under any circumstances. It is 
the title under which he claims, and he is estopped to deny its valid- 
ity. He bas no standing in court or elsewhere in relation to this 
property, except as the créature of this instrument; and were he to 
undertake to contest its validity he would be cutting the ground from 
under his feet, — denying hisown existence. But this suit is brought 
upon the theory that there is no valid assignment or assignée in this 
case, and that the instrument under -whieh the défendant Bettman 
claims to act as such, is fraudulent and void. Of course, if the 
plaintiff cannot maintain a suit to set this instrument aside on this 
ground, no one can for him, and, least of ail, the person named therein 
as assignée. It is really immaterial whether the assignée, in a valid 
assignment under this act, bas the right to maintain a suit to impeach 
a prior fraudulent conveyanee of his assigner or not. For that is not 
this case. But this is a controversy as to whether there is any as- 
signment or assignée of the défendant Salmon or not, and the plain- 
tiff, who is threatened with injury to his légal rights by the daim of 
the défendant Bettman that he is such assignée, is the proper party 
to bring a suit for its détermination. 

Is the assignment valid, is the only other question in the case. On 
February 14, 1884, the défendant Salmon was insolvent. His assets, 
consisting mainly of a stock of goods in Portland, were not worth to 
exceed $30,000, while his indebtedness amounted to $38,000, of 
M'hicb $6,690 was due to Portland creditors, and the remainder to 
those of San Francisco. On that daj' the Portland demands were as- 
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signed to one person, put in suit, Judgment confessed for the amount, 
exécution issued thereon and levied upon the stock of goods. On the 
foUowing day the plaintiff and the défendant Mayer, as assignées of 
the claims of San Francisco creditors, commenced action thereon, 
and caused attachments to issue therein and be levied on said goods. 
Soon after, and before the plaintiff could take judgment in his action, 
$25,000 of said goods were sold upon said exécution to satisfy the 
judgment of the Portland creditors, — they being the purchasers of 
the same, in effect, for the benefit of the défendant Salmon. The lat- 
ter, having now succeeded in putting the bulk of his assets beyond 
the reach of the bulk of his creditors, proeeeds on March Ist to assign 
what little remained for the benefit of his creditors generally, under 
the act of 1878. And if this assignment is valid, it has the effect 
under that act to dissolve the plaintifs attaohment, and thus deprive 
him of the lawful advantage which by his diligence he had obtained. 
At the passage of'this act an insolvent debtor might dispose of his 
property so as to prêter one créditer over another of equal or even 
more merit. To prevent this injustice, this act was doubtless passed. 
This plainly appears from the title and emergency clause of the act 
— the latter being équivalent to a preamble — as well as the body of it. 

According to the English rule, the title of an act, being affixed by 
the clerk after its passage by the parliament, is not regarded as a 
part of it, and therefore cannot be considered in its construction. 
But this rule does not apply in the United States, where the title of 
an act is the language of the législature as well as the preamble or 
body of it. Being, however, in the nature of things, a mère brief epit- 
ome or short description of the act, the title is very liable to be in- 
correct or incomplète, and therefore it can never be used to control 
the opération of any plain provision of the body of the act, Yet it 
may, in doubtful cases, aid in the construction of the act by throwing 
light on the cause and purpose of its passage. Pumpelly v. Oicego, 
45 How. Pr. 257; Cumines v. Jefferson Co. 63 Barb. 293; Ogden v. 
Strong, 2 Paine, G. G. 587; V. S. v. Fisher, 2 Cranch, 358 ; U. S. v. 
Palm,er, 8 Wheat. 631; Hadden v. The Collector, 5 Wall. 110; U.S. 
v. MjArdle, 2 Sawy. 370 ; Smith, Comm. §§ 556-559, And so of 
the preamble. It may be resorted to in cases of doubt to show the 
intention of the législature ; and particularly to ascertain the causes 
which led to the passage of the act, and the mischiefs intended to be 
remedied by it. Jackson v. Gilchrist, 15 Johns. 116; Holbrook y. 
Holbrook, 1 Pick. 250; Smith, Comm. §§ 560-573. 

The body of the act plainly forbids a préférence in case of a gênerai 
assignment by an insolvent debtor, when it déclares that the same 
shall be invalid uniess made for the benefit of ail the creditors in pro- 
portion to the amount of their respective claims. In the title the 
same purpose is manifest, It describes the act as one to secure a 
"just division of the estâtes of debtors" who assign for the benefit 
of creditors. The emergency clause, or section 15, which is in effect 
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a preamble, states that there is no law providing "for the eqnal dis- 
tribution of assets anaong creditors;" and, as "there is urgent need" of 
one, provides that the act shall take effect at once. The prévention 
of préférences by an insolvenfc debtor making an assignaient being 
the purpose of the act, it also very properly undertook to prevent any 
creditor from obtaining a préférence in such cases, against the will 
of the debtor, and to that end provided that such an assignment shall 
hâve the efïeot to dissolve a prior attachment on the same property. 
But the act should hâve gone furfcher in the same direction. In this 
respect it is very lame and incomplète, and if a mère literal compli- 
ance with its terms is held suffieient, it may be used as a convenient 
contrivanoe by an insolvent debtor to distribute his property among 
bis creditors unequally and unjustly. To ail such creditors as he 
wishes to prefer he may make payments or confess judgments, and if 
the unfavored creditor seeks to protect himself in the only way he can, 
by an attachment, in most cases the lien of the judgment will be found 
prior thereto, and hold the real property ; and, if necessary, an ex- 
écution may issue thereon and be levied on the personal property be- 
fore the attaohing creditor can obtain judgment in his action. And 
now, the debtor baving by this mçans put his property practically into 
the control of those whom he wishes to prefer, he may in their interest 
make an assignment, and thereby free the property from the attach- 
ment of the unfavored creditor, even if the same was prior in time to 
the judgment and exécution of the favored one. 

A party cannot obtain judgment in an action, even where there is 
no défense made, under 10 days. In the mean time his debtor may 
confess judgment, with or without action, in favor of any or ail of his 
other creditors, and hâve his property taken on exécution, and then 
make a formai assignment in time to dissolve the attachment in the 
first action and defeat the claim of the plaintiff therein altogether. 
The act should provide that, in case of an assignment for the benefit 
of creditors, ail payments or mortgages made or judgments confessed 
by the debtor, or taken against him for want of an answer, on aceount 
of apre-existing debt or liability, within some reasonable time prior 
thereto, should be null and void. It should also provide for the ap- 
pointment of an assignée by the creditors^ or, failing this, by the 
county court. As it is, the debtor names his assignée, and thereby 
puts his estate into the hands of some serviceable friend, to be ad- 
ministered in his own interest or that of some favored creditor. 

The expérience of the business eommunity with this act bas veri- 
fied, I think, what was predicted by this court concerning its practi- 
cal working in Mayer v. Cahalin, 5 Sawy. 357. "The object of the 
act was to prohibit insolvent debtors from preferring one creditor to 
another. * * ■ * But it must be admitted that in practice it will 
not accomplish such purpose, and that, most probably, it will operate, 
as counsel contend, to secure an unequal, and therefore an unjust, 
distribution of la debtov's property." But, defective as it may be in 
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thèse respects, îts purpose is plain and just ; and I do not think it 
ought to be 80 construed as to uphold an assignaient, which, while it 
may conform to the mère letter of the law, was deliberately made 
with the intention of circumventing it, and does in eiïect aotually 
contravene its spirit and purpose, and grossly defeat the good inten- 
tion of the law-maker. If an insolvent debtor undertakes to make 
an assignment under this law, and in so doing does any act with the 
intent to oircumvent the law or thwart its purpose in that respect, 
he commits a fraud upon the law, and the assignment is void. Har- 
rison y. Sterry, 5 Cranch, 301; The William King, 2 Wheat. 153; 
Lee V. Lee, 8 Pet. 50; Keiffer v. Ehler, 18 Pa. St. 391; Receivers, 
etc., V. Paterson S. Bank, 10 N. J. Eq. 16; Kerr, Fraud, 288. The 
purpose and intent of the act is to prevent préférences in assignments 
by insolvents. Préférences are generally fraudulent and unjust, and 
are now regarded with disfavor, even in states where they hâve not 
been actnally prohibited by statute; and the détermination of the 
courts is to support them no further than a respect for adjudged cases 
requires. Ogden v. Jackson, 1 Johns. 370; Receivers, etc., v. Pater- 
son S. Bank, supra; Nicholson v. Leavitt, 4 Sandf. 279; Broadman 
V. Halliday, 10 Paige, 229; 1 Amer. Lead. Cas. 75. To prevent thèse 
préférences in the case of a gênerai assignment of an insolvent debt- 
or 's property, the act of 1878 déclares invalid any such assignment 
which does not in effect provide for a "just" and "equal" distribution 
of such debtor's property among his creditors. In Jacobs v. Ervin, 
supra, 59, the suprême court, in considering this act, said : "Its whole 
design clearly shows that it was the intention of the framers to pro- 
vide a simple and effectuai mode of making an équitable distribution 
of the insolvent debtor's estate among ail his creditors; and such con- 
struction should be given it, if consistent with established légal prin- 
ciples, as will make it effectuai for that purpose." In short, the act 
is remédiai in its character. It is intended to prevent fraud and in- 
justice, and in ail cases of doubt should be liberally construed to 
that end. Sharp v. New York, 31 Barb. 577; White v. Steam-tug, 
6 Cal. 470. 

The allégation of the bill is that the confession of judgment and 
the assignment, together with the transfer of the book-aecounts and 
the horse and buggy, were parts of one fraudulent scheme to prêter 
the Portland creditors over the San Francisco ones, and such appears 
to bave been the resuit. The confession of judgment, as such, the law 
permitted. But the assignment, considering the judgment and trans- 
fer of the accounts as a part of it, was prohibited by the law, and 
therefore void. The scheme, as a whole, was 'intended to produce, 
and resulted in, an unequal distribution of the debtor's property 
among his creditors. 

Under an act regulating assignments and forbidding préférences 
thereby, the suprême court of Massachusetts, in Perry v. Holden, 22 
Piek. 275, held that a mortgage of his property by a debtor to secure 
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certain creditors, followed by a gênerai assignment for the benefit of 
creditors, — the two instruments being in contemplation at the same 
time and made in furtheranee of one seheme, — constituted one trans- 
action ; and as, taken together, they gave the creditors named in the 
mortgage a préférence, the assignment was void. See, also, on this 
point, Mackie y. Cairns, 6 Cow. 647. 

In conclusion, this assignment, in my judgment, is void, because 
(1) it was not made or intended for the benefit of ail the assignor's 
creditois in proportion to their claims, and does not so operate, but 
the contrary; (2) it is and was intended to be a fraud on the assign- 
ment act; and (3) it was made with intent to hinder, delay, and de- 
fraud the plaintiff of his lawful suit and demand, contrary to the 
statute of frauds. 

The bill does not seek to hâve the confession of judgment set aside, 
but only the assignment. The judgment w^as permitted by the law, 
and, considered by itself, is valid; and so was the plaintiff's attach- 
ment. But this assignment, if allowed to stand, will dissolve the 
attachment, and leave the judgment, whioh was really used to dis- 
- tribute the défendant Salmon's property, to stand. 

There being no valid assignment or assignée in this case, the plain- 
tiff is entitled, on the case made in the bill, to the relief prayed for. 

The demurrer is overruled. 



In re Extradition of Tully. 
(Oircmt Court, S. D. Mw York. Juue 18, 1884.) 

Extradition— FoRGKBT 

Cliecks or drafta drawn by an agent, and signed with the name of the princi- 
pal, and by the agent, "per procuration," are not forgeries, whetlier the agent 
lias or has not auihority to draw them, since in either case they are nothiug 
dilîerenl from what Ihey purport to be. 

Same — Embezzlement— Falsb Accounts. 

False entries made in the usual boolss of account, or memoranda on slips 
directing such entries by others, made by an offlcer or employée of a bank for 
the purpose of concealing his embezzlementg, do not constitute forgery, as df- 
fined and recognized by the courts of England; and where a person is held for 
extradition to England for forgery on such proofs only of acts commitled in 
England, he should be discharged on habeas corpus. 

Same — Lbx Loci Contractus. 

Falsification of written évidence against another is forgery at common law ; 
and where, by the law of the place, a clerk's or paying teller's daily entries in 
the course of his dutj% supplemented by his own oath, in the absence of his 
reoollection on the subject, are admissible in évidence in his own disoharge, in 
respect to moneys received by him, semble, that the falsification of such en- 
tries for the fraudulent purpose of concealing embezzlements should be deemed 
forgery. 

Extradition. Haheas corpus and certiorari. 
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F. F. Marhury, for the British government. 

A. P. Whitehead, for the Preston bank. 

C. S. Luscomh, for the aceused. 

Beown, J. Gerald Thomas TuUy having been held by a United 
States commissioner for extradition to England on a charge of for- 
gery, the aceused has been brought before this court, together with 
the proceedings upon which he was held, upon writs of habeas corpus 
and certiorari. There is no dispute about the faets. The only ques- 
tion presented is whether the offense constitutes the crime of forgery 
under the treaty with Great Britain. The record shows that TuUy 
was the submanager of the Preston Banking Company, (Limited,) a 
banking Company in Preston, England; that the bank had various 
banking ageneies in the vicinity aecustomed to hâve funds on its ac- 
count; that it was the duty of TuUy, as submanager, to regulate the 
balances standing to the bank's crédit with its various agents, and 
when the amount of any particular agent was considered too high 
it was his duty to make some withdrawal of funds and apply them 
for other bank purposes; that the bank had been aecustomed to make 
advauces of money on security to Messrs. Eailton, Sons & Leedham, 
of Manchester; that Tully "had a gênerai authority from the Pres- 
ton Bank to draw checks upon its agents in reducing their balances ; " 
the practice on doing bo was for Tully to fill out a printed mémoran- 
dum, termed a "blue-slip," showing the amount drawn, and from 
whom, and how the proceeds were disposed of. Thèse printed blanks 
were in the foUowing form : 

"Peeston, . 

"Freston BanMng Oo. 

«Débit, . 

"Crédit, ." 

When puch slips were fiUed out Tully signed them with the letter 
P. simply, which stood as his signature and authentication of the 
transaction stated in the mémorandum. The blue-slips were then 
handed to the accountant's department, from which the proper entries 
were made in the books of the bank, and the slips were preserved as 
vouchers. 

The complaint charges, and the proof shows, that Tully, upon three 
occasions, drew checks upon the bank's agents, received the money 
from them, and rendered to the bank blue-slips crediting the drafts 
to the agents, and directing the débit of the amounts to certain cus- 
tomers of the bank. The proof warrants the inference, however, that 
the money was appropriated by Tully to his own use, and not invested 
with the persons against whom it was eharged. Three transactions 
of this kind are mentioned in the complaint, ail similar, one of which 
is as follows : On the twenty-third of October, 1882, Tully drew a 
check upon the Manchester & Salford Bank, (Limited,) for ^1,000, 
payable to selves or bearer signed per pro. the Preston Bank Com- 
pany; G. T. Tully, submanager." The drawee was one of the agents of 
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the Preston Bank. TuUy received the money in person, and on the 
fourth of November following rendered to the acoountant'B bureau of 
the Preston Bank the following blue-slip : 

"Pheston, 4-11-1882. 
"The Preston Banking Company, 

"Débit, investment ac. to Railtons. 
"Crédit, M. & S. Bk. Man. do. 
«£1,000.00. 

In October, 1883, TuUy absconded. On examination of the bocks 
and accounts several leaves of the investment ledger were found 
missing, and Eailtons' account was missing. Evidence from the 
Eailtons shows that no such moneys were received by them. 

The oomplaint charge,s forgery in respect to the drafts, and also 
forgery in respect to the blue-slips, in uttering a "certain written in- 
strument purporting to be an acoountable receipt, acquittance, and 
receipt for money, dated on the fourth day of November, 1882, for the 
Bum of ^1,000, purporting to be invested with Eailton, Sons & Leed- 
ham." 

The commissioner held that the crime of forgery was not made out 
in repesct to the checks or drafts upon which the money was pro- 
cured by Tully ; but he bas held the prisoner for forgery on the ground 
that the blue-slips were acoountable receipts. 

Forgery is defined by Blackstone as "the fraudulent making or al- 
tération of a writing to the préjudice of another man's right. " 4 Bl. 
Comm. 247. I hâve not found any more succinct or accurate défini- 
tion than this. Greenleaf adds : "It may be committed of any writ- 
ing which, if genuine, would operate as the foundation of another 
man's liability, or the évidence of bis right." 3 Greenl. Ev. § 103. 
In one of the latest English cases (The Queen v. Ritson, L. E. 1 Cr. 
Cas. 200) it is defined as including "every instrument which fraudu- 
lently purports to be that which it is not ; " and in that case it was 
held that a false date inserted in a deed by the grantor, prier to the 
time of its exécution, for the fraudulent purpose of overreaching an 
intervening incumbrance, was forgery on the part of the grantor, be- 
eause it was a false deed purporting to be what it was not; namely, 
a deed of the date stated, designed to eut off, by means of a false 
date, an existing right. 

As respects the checks, the évidence shows that TuUy had authority 
to draw them upon the bank's agents in the précise form in which 
thèse were drawn; and tbere is no proof that the circumstances of 
the agent's accounts were not such as warranted the drafts. The act 
was done in bis ordinary course of business ; it was an act which he 
was authorized to do; and there was nothing false or irregular about 
the checks themselves; his acts in drawing thèse checks were there- 
^ore rightly held not to constitute forgery. Even if Tully had had 
no authority to draw thèse checks, they would not, according to the 
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English law, hâve constituted forgery, as was held by the 15 judges in 
Regina v. White, 2 Car. & K. iOi, because the signature by him in his 
own name "per procuration," etc., showed on its face ali that it pur- 
ported to be, and was net a false making. 

As respects the blue-slips, if I were at liberty to consider the ques- 
tion presented as an original one, in connection with the law of évi- 
dence prevailing in this state, I should be inclined to hold that they 
might possibly constitute forgery at common law; on the ground that, 
under the usage of the bank and the course of dealing, thèse blue- 
slips, as between Tully and the bank, when supplemented by his own 
oath, as correct entries made at the time of the transaction and in the 
course of his officiai duty, might, in the absence of his own recollection, 
become évidence in his favor, admissible under our rules of évidence, 
to show an investment by him of the moneys he had received as stated 
in the slips, and hence tending to show an acquittance to him therefor 
as against the bank; that thèse slips were precisely équivalent to en- 
tries in the books of the bank by Tully, and of the same effect as if it 
had been the practice for Tully to make entries in the books of the bank 
instead of rendering the blue-slips for the purpose of sucb entries by 
others. Such entries in the books of the bank, in the course of his daily 
duties, would, in connection with his own oath, I think, aiïord some 
corroborative évidence in themselves, as against the bank, in favor of 
the person making them as parts of the res gestœ. "Whart. Crim. Law, 
§§ 663-668; 1 Greenl. Ev. § 118m; McGoldrick v. Traphagen, 88 N. 
Y.33é; Chaffeev. U.S. 18 Wall. 516, 541; BankofMonroev.Culver, 2 
Hill, 531; Conklin v.Stamler, 2 Hilt. 423, 428; Burkev. Wolfe, 38 N. 
Y. Super. 263; Biles v. Com. 32 Pa. St. 529; 1 Tay. Ev. §§ 697-712. 
When such entries are made falsely and fraudulently in order to con- 
ceal embezzlements, they might well, I think, under our law, be held 
to be forgeries at common law, as papers falsely made to the préju- 
dice of the bank ; because capable of being made use of, in connection 
with his own oath, as évidence against it: and the false manufacture 
of written évidence against another is clearly forgery. Herein, as 
it seems to me, lies the distinction between papers or documents ca- 
pable of such a use, and others which are merely false statements 
and can hâve no such légal effect to anotber's préjudice. A letter 
written by an agent to his principal containing a false and fraudu- 
lent account of a business transaction is not forgery, because it bas 
not, and cannot be made to bave, any légal force or validity in itself 
against any other peraon than the writer. However false its state- 
ments, it is precisely what it purports to be, and nothing else, and 
not capable of any other use. State v. Young, 46 N. H. 266. But 
if the principal should insert in the letter an altération injurious to 
the agent, the altération would be forgery on his part, because false, 
and because the letter would be prima facie évidence against the agent. 
So if a eheck delivered in payment of goods purchased be drawn 
fraudulently against a bank where the drawer bas no funds, and has 
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no reason to expect payment, suoh a check is not forgery, since it 
binds nobody but the drawer, and is precisely such as he made it and 
intended it to be; but if the holder fraudulently increase the amount 
payable after the check bas been signed, that is forgery on bis part, 
because the check is évidence and apparent authority for drawing an 
amount of money whieh the maker never authorized. In ail thèse 
cases the distinction seems to me to turn upon the question whether 
the instrument bas, or can be made to hâve, any légal force or eflfect, 
in itself considered, against any other person than him who makes 
the false statement or altération. If it has, and is designed and cal- 
culated to deceive, it is forgery; otherwise not. This distinction, I 
think, is well shown in the case of Regina v. White, above referred to. 
2 Car. & K. 404. There the accused was held, at nisi prius, guilty 
of forgery for indorsing a check "per procuration Thomas Tomlin- 
Bon, " adding his own name ; upon which he drew the amount of the 
check, stating at the time that he was authorized to sign in that man- 
ner. He had in faet no authority to sign in that manner. On ap- 
peal before the 15 judges, the verdict was set aside as erroneous, 
on the ground, as I understand, that there was nothing in the sig- 
nature that purported to be anything différent than what it was; 
and though the indorsement "per pro.," etc., was false, that signa- 
ture was no évidence whatever against Tomlinson of any authority 
from him, and could not be made such ; but was merely a naked false 
statement in writing. Entries in pass-books, on the other hand, pur- 
port to bind the parties, and are évidence of aocountability for the 
amounts entered, and hence a subject of forgery. Regina v. Moody, 
9 Cox, Cr. Cas' 166, 168. 

In this case, if the blue-slip were nothing more than a mère direc- 
tion to the accountants to crédit the agent and charge Eailton, although 
it contained by implication a représentation of the investment of the 
amount named with the Eailtons, that would not bave eonstituted 
forgery, but merely a false représentation in writing. It could only 
beoome forgery by virtue of some quality as évidence which it might 
possibly acquire in Tully's favor, under the usage and praetiee of the 
bank and the law of the place, tending to acquit him for the money 
which he had drawn from the agent. 

For the purposes of this hearing, however, on a claim of extradi- 
tion by the British government, I am precluded from passing upon 
this as an original question, in connection with the rules of évidence 
prevailing hère, because this transaction was in England, where a 
différent rule of évidence seems to prevail, (3 Bl. Comm. 368; 3 Barn. 
& Aid. 142;) and also because, in a case identical with the présent, 
as it seems to me, in ail essential particulars, the court of appeal in 
England has held this offense not to be forgery. I refer to the case 
of Charles Windsor, 6 Best & S. 522, who, in 1865, was arrested in 
London on the charge of forgery upon the Mercantile Bank of this 
îity, in making false and fraudulent entries in the books of the bank. 
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Winclsor, the paying teller of the bank, had embezzled upwards of 
$200,000, and concealed his crimes by entering upon the bank's booka 
some $200,000 as coin and cash in vault, which was not there. By 
thèse fictitious entries, canied along for a period of two yeara, he con- 
cealed his embezzlements. In the argument before the court of ap- 
peal, on habeas corpus, counsel called the attention of the court to the 
claim that such an entry "is virtually a statement by the bank, and 
would be évidence against them." The point was overruled, aithough 
the rules of évidence prevailing hère were not considered. Opinions 
were delivered by Cockbukn, G. J., and Blackbuen, J., with Shee, J., 
concurring. Cockburit, G. J., says : 

"No doubt this was a false entry, and made for fraudulent purposes; but 
it is clear that tlie offense did not amount to f orgery . We must take the tenu 
'forgery' in the extradition act to mean that wliich by universal acceptation it 
is understood to mean, namely, the making or altering a writing so as to 
make the writing or altération purport to be the act of some other person, 
which it is not." 

Elackbubn, j., says : 

"Forgery is the falsely making or altering a document to the préjudice of 
another, by making it appear as the document of that person; telluig a lie 
does not become forgery because it is reduced to writing." 

The statute of the state of New York, making the offense forgery 
in the third degree, was held, and no doubt rightly, not to extend the 
force of the treaty to offenses not embraced witbin the définition of 
forgery at the time when the treaty was executed. The prisoner was 
accordingly discharged. There bas been no change in the laws or 
statutes of either country, in this respect, so far as I know, since this 
décision. 

It is immaterial wbat my own judgment might be, whether as an 
original question the Case of Windsor or that of TuUy constitutes 
forgery at common law, so long as the point bas been adjudicated to 
the contrary in England, in whose behalf the extradition is hère 
sought. The blue-slips in this case cannot by possibility hâve any 
greater effect than Tully's own entries in the books of the bank, ac- 
oording to the usages of the bank, would bave had. It is only as 
some possible évidence in Tully's favor that such entries, or thèse 
blue-slips as the équivalent of such entries, eould be anything more 
or différent than they purport to be. The attention of the English 
court of appeal being called to this point, they overruled it as insuffi- 
cient. This adjudication must be deemed to be the settled law of 
England until in some way modified or reversed, and I bave not found 
any contrary or inconsistent adjudication. While the définitions of 
firgery there given are in some respects, I think, too limited, the 
Case of Windsor, as an authority, détermines the English law as re- 
gards forgery in this particular. By that adjudication TuUy could 
not be convicted or lawfully cbarged with the offense of forgery in 
respect to the transactions hère complained of ; and it would evidently 
v.20,no.l3— 52 
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be împroper to order his extradition upon a charge which the law of 
that country déclares cannot be maintained as constituting forgery 
under the treaty. 

The prisoner should therefore be diseharged. 



PbTEES V. EOBERTSON. 

{Oireuii Court, 8. 1). New York. July 5, 1884. 

CrsTOMS DuTiES— Boke-Black. 

The' article kaown as bone-black is subject to a duty of 25 per cent. 

At Law. 

William W. McFarland, for Plaintiff. 

Elihu Root, U. S. Dist. Atty., and S. B. Clarke, Aast. U. S. Dist. 
Atty., for défendant. 

Wheelee, J. The importation in question was made in Septem- 
ber, 1881. The article is well known as bone-black. By section 
250é, Eev. St., "black of bone, or ivory-drop black," is made subject to 
a duty of 25 per cent. The duty was assessed at this rate. The 
plaintiff made protest tha,t this article was free under the provision 
of section 2.505, exempting "bones crude and not manufactured, 
burned, calcined, ground, or steamed." "Animal carbon (bone- 
black)" was made free by the aet of March 2, 1861. 12 St. at Large, 
p. 178, § 23. A duty of 25 per cent, was laid upon "bone or ivory- 
drop black" by the aet of June 30, 1864, (13 St. at Large, p. 202, § 
10,) an "Aet to increase duties." Animal carbon and bone-black, 
by name, disappeared from the free-list. Ivory-drop black is a pig- 
ment, and dérives its name of drop from the mode of manufacture. 
Bone-black is not shown, nor known, to be anything like g, pigment. 
There is no such thing as bone-drop black, as there is ivory-drop 
black ; nor is ivory-drop black ever known as bone-black. The ex- 
pression in the aet of 1864 of bone or ivory-drop black could hardly 
mean bone, or in other words, ivory-drop black; The more natural 
meaning under the ciroumstances would seem to be that either bone- 
black or ivory-drop black should be subject to a duty of 25 per cent. 
Still more would the expression of "black of bone, or ivory-drop black, " 
in the Eevised Statutes, seem to hâve that meaning. Black of bone 
could, so far as shown, be nothing but bone-black, The expression 
is the équivalent of "bone-black or ivory-drop black, 25 percentum." 
In this view the assessmeut was correct. • 

The protest raised the question whether this article came under the 
description of bones crude and not manufactured, burned, ground, cal- 
cined, or steamed. It was shown not to be bones ground or steamed. 
The question whether the description of bones crude and not man- 
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ufactured, or bnmed or calcined, would cover it, was submîtled to the 
jury and found for the défendant. That was the question to be tried. 
Davies v. Arthur, 96 U. S. 148, The verdict should stand unless it is 
without évidence to support it, or is agaiast the substantial weight and 
effect of the évidence. 

In Schrieferv. Wood, 5 Blatchf. 215, it is held that bone-black is 
a manufacture of bones. That décision is décisive of this question, 
unless bone-black is speeifically burned or calcined-bone. Bones are 
exposed to beat in close vessels, and charred to make bone-black. The 
process is a distillation, and not a combustion. The bones are heated, 
but are not burned. The product is ground and assorted for use. 
Bones are calcined by being burned or heated accessible to air. There 
■was some conflict on the évidence as to how thèse terms were under- 
stood in commerce. The whole was submitted to the jury to find 
whether this article was included ia the terms "burned or calcined 
bone." The finding was well founded upon évidence, the effect of 
■whicb was for the jury. 

Under the circumstances, the verdict cannot be set aside without an 
arbitrary exercise of the power of the court, The motion must there- 
fore be denied. 



Peentice V, Stearns and ottiers. 

(Circuit Court, D. Minnesota. June 24, 1884.) 

1. Land — Tbeatt with Indians— Convbyance— Titlb. 

. A treaty between the Cnited States and an Indian tribe having been fulfllled 
by a conveyance of land, no question can arise as to the character of the con- 
veyance, — whether a gift, donation, or grant for value. 

2. SaMB— DeSCRIPTIOK— MiSTAKB. 

An appointment by an Indian chief of a party to receive litle to certain land 
intended to be conveyed under treaty, inay be valid ; but, unless the conveyance 
deacribes the land as it really lies, no title to it can passto the appointée, what- 
ever may hâve been the Indian's impression as to what its situation was. 

3. Samb— Ei&HT DP Appointbb to Sell — AccuRACY DP Description. 

The appointée of an Indian chief to receive title to certain land may after- 
wards absorb the interests of bis co-beneflciaries ; but, in a subséquent convey- 
ance by him, he must use language appropriate to his purpose, or no title wiU 
pass. 

At Law, 

Rea, Kitchell é Shaw, C. K. Davis, and J. W. Wxllu, for plaintiff. 

0. P. Stearns, per se; Gordon E. Cale, John M. Gïlman, and W. 
W. Bilson, for défendants, 

Miller, Justice, This is an action of ejectment for land in the 
city of Duluth, The contest arises out of the réservation or stipula- 
tion in the treaty of the thirtieth of September, 1854, between the 
Chippewa Indians and the United States, That stipulation déclares 
that Buffalo, one of the chiefs of the tribe, should be authorized to 
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desîgnate some of hîs relatives who had supported him, ■who should 
receive a section of land. It seems that Buffalo, on the day of the 
making of the treaty, and, of course, before it was ratified by the 
United States, made an attempt, both to appoint persons who should 
receive the land, who should be benefieiaries of the donation, if you 
should call it a donation, or of the réservation, if you should call it 
a réservation, (I do not think it is material which,) and to designate 
the land which he assigned to them, which was as follows : 

"I hereby sélect a tract of land one mile square, the exact boundary ot 
which may be deflned when the surveys are made, lying on the west shore of 
St. Louis bay, Minnesota territory, immediately above and adjoining Minne- 
sota point; and I direct that patents be issued for the same, according to the 
above-recited provisions, to Shaw-bwaw-shung, or Benjamin G. Armstrong, 
my adopted son, ' and then to the nephevv, whose name is giveu, and to his 
two sons,' — one quarter section to each." 

One of the questions that arises is whether that was a valid sélec- 
tion, — a valid exercise of the power of sélection and appointment by 
Buffalo under that treaty. The treaty was afterwards ratified without 
qualification in regard to this particular. We are of opinion that, so 
far as the appointaient of the persons to reçoive this land is con- 
cerned, it was a valid appointment; and the right, so far as it could 
then vest, was vested by that paper in Benjamin Armstrong, and in 
the other benefieiaries who hâve conveyed their interest in said land 
to Beajamin Armstrong, and he has received the patent from the 
United States for the land under that treaty. Buffalo died before any- 
thing was done in the matter. Armstrong undertook to convey to 
Frederick Prentice, the plaiutiff in the action, an undivided one-half 
of the section of land which had been selected by Buffalo. The United 
States afterwards, coming through the land-office and interior depart- 
ment, to exécute this treaty by making a deed of a section of land, 
found a difficulty in locating it under Buffalo's directions. I do not 
kno w whether the difficulty was insuperable ; probably it was. It was 
easy to see that a large discrétion was left in the officers of the United 
States, because both the treaty and Buffalo's directions say, "the 
boundary of which may be defined when the surveys are made." It 
was therefore dépendent upon future surveys, whether that meant 
regular congressional surveys of land for publie purposes, or whether 
it meant a spécial survey of the land of Buffalo's sélection. And the 
same question goes back to the treaty, whether Buffalo was to sélect 
a section after thèse surveys were made, or whether he was to sélect 
the amount of a section, which is a square mile. Thèse are questions 
which are not easy to solve, neither is it necessary to do so. In either 
event we think that the treaty was valid, and we think that the patent 
which the United States, after encountering thèse difficulties, made to 
Armstrong of certain parts of sections regularly surveyed, as found 
in the congressional plats and surveys of the United States, was a 
valid exécution of the treaty. And as the patent issued to Arm^ 
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strong under tliat sélection of the United States, and as appears by 
the correspondence accepted by Armstrong, we are of the opinion 
that the treaty was f ully executed between Armstrong and the United 
States, and was valid as to them. 

Now, that présents the main question in this case; and that ques- 
tion is, whether Armstrong made such a conveyance to Prentice of 
the undivided one-half of any particular pièce of land, or of the in- 
terest which he had acquired by what had taken place, so that Pren- 
tice could recover this spécifie pièce of land in ejeotment. That is 
the main question, and the one upon which we feel ourselves com- 
pelled to décide this case. 

It will be remembered that the deed from Armstrong to Prentice 
was made on the eleventh of September, 1856, two years after the 
treaty was made, — after Buffalo had made Armstrong the appointée of 
what he was to receive from the government, and after he had made 
his attempt at the sélection of the land; which sélection was de- 
Bcribed as "a section one mile square, the exact boundary of which 
may be defined when the surveys are made, lying on the west shore 
of St. Louis bay, Minnesota territory, immediately above and adjoin- 
ing Minnesota point." Now, Armstrong conveys to him "the undi- 
vided half of the foliowing described pièce or parcel of land," which 
language itself is important; he conveys to him the undivided one- 
half of the foliowing described pièce or parcel of land, situated in the 
county of St. Louis and territory of Minnesota, described as foUows : 

"Beginning at a large stone or rock at the head of St. Louis river bay, 
nearly adjoining Minnesota point; commencing at said rock, and running 
east one mile, nortli one mile, west one mile, south one mile, to the place of 
beginning; and being the land set off to the Indian chief, BufEalo, at the In- 
dian treaty of September 30, 1854, and was afterwards disposed of by said 
BufEalo to said Armstrong, and is now recorded in the government docu- 
ments." 

The main question to be decided hère is whether this is an attempt 
to convey the spécifie pièce of land one mile square, definitely located, 
and supposed to hâve corne to Armstrong through means of the treaty 
and the appointment of Buffalo, or -whether the true meaning of it 
was that it was intended to convey such interest as Buffalo had ac 
quired and had transmitted to Armstrong, whatever that interest 
might be, and wherever it might be found, whether it was one square 
mile in solido, or whether it was one square mile taken in différent 
sections and subdivisions. Because if it was the purpose of Arm- 
strong to convey to Prentice this spécifie pièce of land by metes and 
bounds, of which the location was known and understood, or supposed 
to be known and understood, then the plaintiff, suing upon this deed, 
and nothing else, — which does not describe the land in controversy 
between the parties to the suit, — cannot recover, because the deed 
does not describe the particular land, — the spécifie land, or pièce or 
parcel of land,^-now held by défendant. It is not the pièce or parcel 
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of land which this plaintiff is suing for, and which thîs défendant is 
charged with being in possession of. On the other hand, if it was an 
attempt to convey the interest, whatever it was, that had corne to 
Armstrong by reason of the treaty, and by reason of the action of 
Buffalo uuder it, then another considération prevailed, and we can 
inquire whether the plaintiff is in a position to question the title to 
that unascertained pièce of land. The considération, outside of the 
language of the deed, is very strongly in favor of the fîrst view, and 
is repelled by nothing in it, that the parties intended to convey, and 
understood the deed described a pièce of land, so that it could be 
identified. The presumptions are very strong, and the language is 
in favor of this view. The deed describes a mile square, with a given 
starting point, which can be identified, and which has been identified 
in this proof. And then, taking into considération the language, 
"Commencing at said rock, and running east one mile, north one 
mile, west one mile, south one mile, to the place of beginning." This 
is a spécifie description of a described pièce or parcel of land. This 
is a pièce of land that a surveyor can go to to-morrow and lay off 
easily, by showing him the rock which was proved to be at an ascer- 
tained point. He can go there and lay it off easily, (except that it 
runs into the water,) and he can make that sélection of the section 
of land described there, and make a survey of it, and it will not 
touch the land in eontroversy by half a mile, It therefore requires 
thé entire rejection of that first part of the description as so much 
surplusage, and as inconsistent with what the plaintiffs now claim, 
in order that we may find the sufBçiency of that deed. The lan- 
guage following does not fairly négative that; it merely implies 
that this section of land which we hâve above described, — this mile 
square, — it is "the lands set oflf to the Indian chief Buffalo, at the In- 
dian treaty of September 30, 1854, which was afterwards disposed of 
by said Buffalo to said Armstrong, and is now recorded in the govern- 
ment documents." If we read that, as it seems to me it should be 
read, that on that date, Buffalo having first made the treaty, and 
made the sélection of the mile square, according to the description of 
his sélection which we hâve read, — which does not mention the rock, 
nor does it mention the lines east and west, but undertakes to describe 
where it is by saying, "that it is lying on the west shore of St. Louis 
bay, Minnesota territory, immediately above and adjoining Minnesota 
point," — now, if we suppose that when Armstrong undertook to con- 
vey the undivided half of his property to Prentice that no government 
surveys had been made, no attempt made to identify the land, that 
Armstrong as well as Buffalo were satisfied at the time of making 
the désignation that he had designated a mile square of land within 
that treaty limits, which could be easily ascertained and laid off by 
the surveyors when they corne to make the United States surveys, 
and that Armstrong was undertaking to convey that pièce of land so 
selected, and you hâve ail that is necessary to fill every requirement 
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of the descriptive part of this grant. But there is no description of 
the land, except the implication which may arise from tihe language 
in the deed, 'whieh conveys to Prentice whatever may be coming to 
Armstrong by reason of tiiis transaction. This is the meaning of the 
language, and to pat any other construction upon it is to strain a 
point, and to suppose it possible to strike out that first portion of the 
deed which gives a clear description of the land and its location and 
boundaries. 

Without elaborating this view of the subject, we are of the opinion 
that that deed from Armstrong to Prentice conveys no interest in the 
land in controversy hère upon which the action of ejectment can be 
sustained. We further find that this deed to Prentice, which we find 
did not convey the land, is otherwise a good deed. There is an ob- 
jection to the want of two witnesses, but that is cured by a subséquent 
act of the Minnesota législature. And we are of opinion that it was 
sufficiently acknowledged to hâve admitted it to record, and was so 
acknowledged and recorded, so that, with regard to the deed, its only 
defect was its want of description. 

We are of the opinion that, under the statutes of Minnesota, the deed 
made by Mr. Gilman, under which the défendants claim, is merely a 
quitclaim deed. It is équivalent to the conveyance ot such interests 
as Armstrong hadwhen he made it. Secondly, if Armstrong, as we 
find, had conveyed the other undivided one-half by a valid deed for 
the land now in controversy, Mr. Gilman and his grantee would take 
nothing under his conveyance, because Armstrong had nothing to con- 
vey. But since the grantees under Gilman, the défendants, are in 
possession, it is for the plaintiff to show that he himself bas a good 
title. He has not made oùt any title to this particular pièce of land, 
and he is in no condition to inquire into defects in the defendant's 
title. 

We are of opinion, in the first place, as to the law of the case, that 
the treaty, having been fulfiUed by the United States by the convey- 
ance of the land, that no question arises about there being a dona- 
tion, or gift, or grant for value, or anything of that kind. Secondly, 
we are of opinion that Bufïalo's attempt in the désignation and ap- 
pointment, as to the appointment was valid. In point of fact, that the 
United States never granted, and never pointed out, that particular 
pièce of land which it seems he supposed he had selected. In the 
third place, we are of opinion that Armstrong, by this conveyance, 
after he had become entitled to the interest which Buffalo had ap- 
pointed to ail four of them, — that being a quarter section to each, — that 
that convej-ance he made to Prentice might hâve been a valid deed 
assigning the undivided one-half of Armstrong' s interest, under the 
treaty, had he used language appropriate to that purpose, but that he 
did not do so. We also find that the undivided half of this property is 
worth the sum of $10,000. 

Judgment is ordered for the défendants. 
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In re Cross. 
(DUtriet Court, D. Maryland. .Tune 28, 1884.) 

Habbas Cobpub— Kemovai. of Pbisonee— Teial bt Jdbt— Police ConsT op 
THB District of Columbia. 

The petitioner, a citizen of Maryland, having been committed by a coramis- 
sioner of the Maryland district for an ott'enac against the law to prevent the 
sale of lottery tickets in the District of Columbia, an order for his removal to 
be tried in the police court of that district was refused, and the commissioner 
directed to take bail requiring him to answer the charge in the suprême court 
of that district, being a court in which he would be tried by jury. The tact, 
that theaccuaed lias to be brought from another district to.be tried, held almost 
conclusive that the offense chargea cannot be of that class to which the con- 
stitutional guaranty of trial by jury has been held uot to apply. 

Habeas Corpus. 

A. B. Williams and Joseph White, for petitioner. 

A. Stirling, Jr., for the United States. 

Morris, J. This is an application to stay the passing of an order 
of removal, and for a writ of habeas corpus. The petitioner. Cross, 
a citizen of Maryland, having been charged with being a person who 
has kept, set up, promoted, and been concerned in a polioy lottery or 
policy shop within the district of Columbia, contrary to the act of 
April 29, 1878, to prevent the sale of policy or lottery tickets in the 
District of Columbia, was arrested and brought before Commissioner 
Eogers, in this district, and, after an oxamination of witnesses and 
a hearing before him, was, in default of $1,000 bail to answer the 
charge before the police court of the District of Columbia, committed 
to jail by the commissioner. 

The petitioner now asks that no order may be passed for his re- 
moval to the District of Columbia to answer tbe charge in the police 
court, and that he be released. It is urged on his behalf (1) that 
the act of congress authorizing the removal of persons charged with 
crime against the United States provides for their removal for trial 
before such court of the United States as by law has cognizance of 
the offense; and it is contended that the police court of the District 
of Columbia is not a court of the United States, but is a local munic- 
ipal court of that district for the trial of petty offenses. (3) That 
the trial of the petitioner before the police court of that district will 
be in a manner forbidden by the fédéral constitution, because the 
court is held by a judge without a jury, and the offenses are tried 
therein upon information merely, and that although a right of ap- 
peal and retrial is provided in a superior court with a jury, the con- 
stitutional right of the petitioner to a trial by jury is not thereby 
preserved. 

Thèse are substantially the grounds urged by the learned counsel 
for the petitioner. In support of them, he relies upon Dana s Case, 
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7 Ben. 1, and I am asked to pass upon the important constitutional 
question -with regard to the right of the police court of the District of 
Columbia to try any person for the offense charged against this peti- 
tioner. But this gênerai question is one of such importance and del- 
icacy, that, upon an application for a writ of habeas corpus, a single 
judge should be reluctant to pass upon it, and I do not think this 
case présents to me that duty. 

There is a court of the District of Columbia having cognizance of 
this offense, with regard to the jurisdiction and constitutionality of 
which there is no doubt. The suprême court of that district, sitting in 
spécial termfor the trial of crimes, has jurisdiction of ail crimes and 
offenses within that district. It has a grand jury and a petit jury; 
and none of the objections urged against the constitutionality of a 
trial of the petitioner in the police court are applicable to it. 

TJnder section 1014 of the Êevised Statutes, the removal of the pris- 
oner can be ordered, in default of bail, to any court within the dis- 
trict which, by law, has cognizance of the offense. I shall therefore 
direct the commissioner to accept bail from the petitioner for his ap- 
pearance before the suprême court of the District of Columbia, and. 
in default of bail, to commit him to answer in that court. 

I should, perhaps, briefiy indicate my reason for refusing to ordei 
the petitioner's removal, to be tried by the police court. The décla- 
ration of the constitution that the accused shall hâve a speedy trial 
by jury is imperative. The only exceptions are crimes and accusa- 
tions of that olass, which, at the time of the adoption of the constitu- 
tion, were, by the regular course of the law and the established modes 
of procédure, not the subjects of jury trial. State v. Glenn, 54 Md. 
600. Thèse are found to hâve been those offenses against police rég- 
ulations for the protection of society against the vicions, idle, va- 
grant, and disorderly portion of its members. Such offenses of ne- 
cessity must be speedily and summarily disposed of, as well for the 
relief of the ofiender as of the community. The object to be accom- 
plished is the immédiate suppression of the offense, that decency, 
good order, and morality may be maintained. The police court of 
the District of Columbia is primarily a court for this purpose. It is 
held, without a jury, by one judge, learned in the law, but in case of 
his sickness, absence, or disability either of the justices of the su- 
prême court of the district may designate a justice of the peace to 
discharge his duties. 

Looking, then, to the reason for the exceptions to the constitutional 
guaranty of trial by jury, it seems to me an almost conclusive pre- 
sumption that when the alleged offender is not arrested in the com- 
munity where the offense was committed, when he has to be brought 
baek from another jurisdiction to be tried, or when the charge against 
him is that, without ever having been présent, he has from a distance 
been eoncerned in or promoted the offense complained of, then the 
reason fails, and it is apparent that the offense, at least so far as that 
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offender is concerned, cannot be one which cornes within the above- 
mentioned class of petty offenses, for the summary suppression of 
which police régulations are invoked, and to which the constitutionai 
déclaration has been held not to apply. 



Bbush and another v, Côndit and others. 

{Uircuit Court, 8. D. New York. July 12, 1884.) 

Patent— Electric Light — Annular Clamp— Invention Anticipated. 

The invention, in the first, third, tifth, and sixth claims of the patent to 
Charles F. iJrush known as "the clamp patent," and which consisted in the 
described means of moving the carbon rod, liolding it by the angular impinge- 
ment of the clamp, and continuously regulating the distance between the car- 
bons by a continuons and graduai leed Ihrough the annular clamp, was aatic- 
ipated by the invention of Charles H. Hayes. 

In Equity. 

Oeo. H. Cristy, Causten Browne, and E. N. Dickerson, for plain- 
tiffs. 

Edmund Wetmore and Chauncey Smith, for défendants. 

Shipman, J. This is a bill in equity, brought by the owner and 
the exclusive licensee of tsvo ietters patent to Charles P. Brush, — one, 
granted October 23, 1877, for an improvement in illuminating points 
for eleetric lights, and known as the carbon patent; and the other, 
reissued May 20, 1879, having been originally granted May 7, 1878, 
for an impi-ovement in eleetric lamps, and known as the clamp pat- 
ent, — charging the défendants with the infringement of each patent. 
The bill was filed December 3, 1880. The défendants were charged 
with infringing the second claim of the carbon patent, and the eight 
claims of the clamp patent, except the fourth and the eighth. Tes- 
timony was taken and closed, on both sides, in respect to the carbon 
patent, but the plaintifïs, after the cause was set down for hearing, 
gave notice to the défendants that they would movç for leave to dis- 
continue so much of the bill as relates thereto. The decree should 
be for a dismissal, upon the plaintifï's motion, of so much of the bill 
as relates to said patent, with costs. As this does not amount, under 
the practice in the fédéral courts, to a dismissal upon the merits, 
{Badger v.Badger,lGliS.237,)the decree should contain the condi- 
tion that the évidence taken by the défendants in relation to the pat- 
ent may be stipulated into any future suit upon the same patent by 
the plaintifïs against the défendants, or the company which has de- 
fended this suit. 

The préparation of the case relating to the clamp patent was made 
on both sides with great and exhaustive care and learning, and at 
large expense, and as a resuit the issues were much simplified by 
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the disclaîmers which the plaintifFs filed during the process of the 
testimony, and which will be hereafter récited. 

An antomatio electric arc lamp ûrst establishcs an electric arc, and 
then, as the électrodes are consumed, régulâtes the arc by automat- 
ically controUing the distance between the carbons, or rather by en- 
abling the strength of the curreut and the length of the arc to mutu- 
ally control each other. The automatic lamps which contain this 
principle of the mutual control of the length of the arc and the 
strength of the current are divided, says Mr, Pope, one of the défend- 
ants' experts, into two classes : 

"In the flrst class, a positive motion of one or both o£ the électrodes, caus- 
ing them to approach or recède from each other, as the case may be, is de- 
rived from clock-work mechanism, Impelled by a spring, or its équivalent; 
the direction of the motion to be communicated to the électrodes being dejer- 
mined by the greater or less attractive force of an electro-magnetic apparatus 
Included in the electric circuit of which the luminous arc forma a part. In 
the second class, the clock-worlc, or other extraneous power, is dispensed with, 
and the necessary movements are effected solely by the action of the eJeetric 
current itself. The électrodes tend to move towards each other at ail times 
under the influence of a constant force, usually that of gravity, although a 
spring is employed in some cases. This tendency is opposed IJy the electro- 
magnetic action, which tends to resist the moveinent of the électrodes to- 
wards each other, and to separate them. Thèse opposing forces are designed 
to be in equilibrium when the électrodes are at a proper distance from each 
other to produce the maximum development of light with a given electric 
current." 

Is this gênerai state of the art, Mr. Brush was an original inventor 
of mechanism belonging to the second of thèse two classes, and 
thought that his invention was exhibited in two forms, which are de- 
scribed in the original and reissued patents, and are respectively shown 
in the drawings 1 and 6. 

So much of figure 1 as is important in this connection was con- 
structed as follows : 

A hélix of insulated wire, the hélix being in the form of a tube or hollow 
cylinder, rests upon an insulated plate. An iron core and the carbon holder, 
which passes loosely through the core, are within the cavity of the hélix. 
The core is made to inove very freely within this cavity, and is partially sup- 
ported by springs. Just below the core is a ring of métal surrounding the 
carbon holder, and resting upon a floor or support. One edge of the ring is 
over a flnger or lifter which is attached to the core, while the opposite edge 
of the ring is a short distance below the crown of an adjustable set-screw. 

Quoting now from the descriptive part of the spécification of the 
reissued patent, which is substantially identical with the correspond- 
ing portion of the original, and omitting only the letters where they 
can be omitted, — 

"The core, by the force of the axial magnetism thus created, is drawn up 
within the cavity of the hélix, and, by means of the flnger, it lifts one edge 
of the ring, until, by its angular impingement against the rod, it clamps said 
rod, and also lifts it up to a distance limited by the adjustable stop. 

" While the ring retains this angular relation with and impingement against 
the rod, said rod will be firmly retained and prevented from moving througli 
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said ring. The adjustable stop is flxed so that it shall arrest the lifting o£ 
the rod wlien the carbons are sufflciently separated from eacli other. Wliila 
the electric current is not passing, the rod can slide readily through the loose 
ring and the core, and it will be readily seen that in this condition the simple 
force of gravity will cause the carbon, F, to rest down upon the carbon, P', 
thus bringing the varions parts of the device into the position of closed cir- 
cuit. Now, if a current of electricity is passed through the apparatus it will 
instantly operate, as just explained, to lift the rod and thus separate the car- 
bons and produce the electric light. * * * As the carbons burn away, 
thus increasing the length of the voltaic arc, tlie electric current diminishes 
in strength, ovving to the increased résistance. ïhis weakens the magnetism 
of thé hélix, and accordingly the core, rod, and carbon move downward by 
the force of gravity until the conséquent shortening of the voltaic arc in- 
creases the strength of the current and stops this downward movement. 
After a time, however, the clutch-ring will reach its floor or support, and its 
downward movement will be arrested. JS'ow, any further downward move- 
ment of the core, however slight, will at once release the rod, allowing it to 
slide through the ring until it is arrested by the upward movement of the 
core, due to the increased magnetism. 

"In continued opération the normal position of the ring is in contact with 
its lower supports, the office of the core being to regulate tlie sliding of the 
rod through it. If, however, the rod accidejitally slides too far, it will in- 
stantly and automatically be raised again, as at (Irst, and the carbon points 
thus continued in proper relation to each other. * * * 

"[I do not limit myself narrowly to the ring, D, as other devices may be 
employed which would accomplisli the sanie resuit. Any device may be ussd 
which, while a current of electricity is not passing through the hélix, A, wiJI 
permit the rod, B, to move freely up and down, but which, when a current 
of electricity is passed' through the hélix, will, bythe raising of tlie core, C, 
operate both to clamp and to raise the l'od, B, and thereby separ-ate the car- 
bon points, F, F^ and retain them in proper relation to eacli other.]" 

The paragraph which is inclosed in brackets was subsequently 
disclaimed. ïhe patentée then described another form of bis device, 
shown in figure 6 of the drawings, and which was applicable to a 
lamp which movea both carbons. This form, he said, contained his 
invention, and was substantially like figure 1 in construction and 
opération. In figure 6 the core is rigidly eonnected with and directly 
communicates its motion to the carbon rod. The clamp surrounds 
the carbon rod and is lifted as the rod is lifted, while it is tilted or 
held in its angular clamping position by a spring which is not at- 
tached to the core. 

The application for the original patent contained five daims, as 
follows : 

"(1) In an electric lamp, the clamp, D, or its équivalent, by means of which 
the carbon holder, B, is flrmly held, and perraitted to gradually feed the car- 
bon point, as the same is consumed, substantially as specifled. 

"(2) In an electric lamp, the combination of the clamp, D, and adjustablo 
stop, t>', or their équivalents, by means of which the carbon points are pre- 
vented from becoming so far separated as to break the electric current and 
extinguish the light, substantially as specifled. 

"(3) In an electric lamp, the combination of the core or armature, C, and 
the clamp, D, by means of which the carbon points are separated from each 
other as soon as an electrical current is established, and held asunder during 



ERU8H V. CONDIT. S29 

the contînuance of the current, and then permitted to come together as soon 
as the current ceases, substantially as and for the purposes specifled. 

"3 (4) In an electric lamp, the combination of the core or armature, C, 
the clamp, D, and adjustable stop, D', or their équivalents, whereby the pointa 
of the carbons are separated from each other when an electrical current ia 
established, prevented from separating so far as to break the current, and 
gradually fed together as the carbons are consumed, substantially as described. 

"4 (5) In combination with the core, C, one or more sustaining springs, c, 
substantially as and for the purpose shown. 

The first and third claima were rejected by the examiner upon the 
ground that they were anticipated by the Ënglish patent of Slater 
and Watson, of 1852. The application was thereupon amended by 
the erasure of thèse two claims, and by the insertion of the following, 
whicb became the first claim of the original patent, and, as amended, 
the patent was granted. 

"(1) In an electric lamp, the combination with the carbon holderand core 
of a clamp surrounding the carbon holder, said clamp being indépendant of 
the core, but adapted to be raised by a lifter secured thereto, substantially as 
set forth." 

The first four claims of the reissued patent are identical with the 
four claims of the original patent. 

The fiith and sixth claims of the reissue are as follows : 

"(5) In an electric lamp, the combination with a carbon holder of an an- 
nular clamp surrounding the carbon holder, said clamp adapted to be moved, 
and thereby to separate the carbon points by electrical or magnetic action, 
substantially as herein set forth. 

"(6) In an electric lamp, an annular clamp adapted to grasp and move a 
carbon holder, substantially as shown." 

It is not necessary to quota the seventh and eighth claims, as they 
relate to a différent part of the invention and hâve been disclaimed. 

On October 14, 1881, the patentée disclaimed the paragraph in 
the descriptive part of the spécification which has been quoted and 
inclosed in brackets. On April 6, 1883, the patentée disclaimed "so 
much or such part of the invention described in said letters patent. 
and coming within the gênerai language of the third claim thereof, 
as may cover or include as éléments thereof the core or armature, 
C, and the clamp, D, excepting when the core or armature raises 
the clamp by a lifter secured to such core or armature, substantially 
as described in said patent." The spécifie combinations forming the 
Bgbject-matter of the second, seventh, and eighth claims were also at 
the same time disclaimed. 

The second diselaimer, so far as it relates to the second and third 
claims, was filed in conséquence of the testimony which was intro- 
duced by the défendants respecting the lamps invented by Leroy S. 
White in 1874 and 1875, and manufactured by Wallace & Sons, of 
Ansonia, and which anticipated figure 6. The second claim mani- 
festly related to figure 6, and the third claim might hâve been con- 
strued to include a lamp in which the clamp was raised bv the rod, 
as well as by a lifter secured to the armature. 
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The çfuestion next arises whether the disclaimer, having attempted 
to disclaim figure 6 and to retain figure 1, had left an invention in 
the patent; in other words, whether the différence between the two 
figures are those merely of détail, not involving any principle. The 
important thing in eaeh lamp ia the office of the clamp in connection 
with the Carbon holder and the core. In figure 6 the clamp, when it 
cornes in contact with the stop, arrests the upward movement of the 
rod, and thereby limits the distance between the carbons. But, says 
Mr. Pope, "it does not produce any material etfect in connection with 
the downward or forward movement of the core or carbon." The 
clamp in figure 1 acts, "first, to permit a descent of the carbon rod, 
and then to check such descent," or to control the intermittent forward 
motion; but in figure 6 there is no "such alternate permission and 
descent of the carbon rod by any action of the clamp." The clamp in 
figure 6 does not regulate the descent of the rod, whereas in figure 
1 it keeps a continuons, intermittent feeding or forward motion of 
the rod. The experts upon the opposite side do not differ in regard 
to this feeding motion. 

Mr. Pope says: 

"It is accomplished by the contact of the clamping ring with the floor, 
which tilts the former into a position which permits the carbon holder to slip 
through it a sufflcient distance to accomplish the object." 

Mr. Hicks says : 

"When the carbon rod, the clamp, and the core hâve settled enough to 
bring the lower portion of the angular clamp in contact with the upper sur- 
face of the lower portion of the frauie at the top of the lamp, which is its nor- 
mal position in continued action, any further lengthening or tendency to the 
lengthening of the electric arc will cause the side of the clamp which is held 
by the lifter of the core to fall an almost imperceptible amount by the minute 
weakening of current. As the end of the clamp which is in contact with the 
frame cannot descend any further, the other end of the clamp descends and 
the angular grip is slightly relaxed, which, no longer able to sustain tlie 
weight of the rod and carbon, allows the rod and the carbon to descend a trifle, 
which brings the carbon points slightly nearer together, shortening the arc a 
trifle, which gives a proportionate increase to the strength of the current 
passing through the hélix, causes the core slightly to rise, carrying the lifter 
and one side of the ring instantly upward, which checks the further descent 
of the carbon holder through the clamp, and brings the annular clamp into 
the same angular position in regard to the carbon holder and the floor wiiieh 
it had before the last feeding adjustment." 

The invention of figure 1 consisted in the described means of mov- 
ing the rod, holding it by the angular impingement of the clamp, and 
continuously regulating the distance between the carbons by a con- 
tinuons and graduai feed through the annular clamp. The means 
by which the effect is produced are the lifting of the clamp, which is 
not fixed to the core and which surrounds the rod, by a lifter secured 
to the core, so that the clamp will angularly impinge against, bite, 
and an-est the upward movement of the rod, and then, as the current 
diminishes and the core drops, the conséquent descent of the clamp 
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and the loosenîng of its grasp upon the rod by its contact with the 
floor. 

It is next elaimed by the défendants that if this waa the invention 
of the patentée, it was not deseribed nor elaimed in his patent prier 
to the disclaimer, and that, neither having been deseribed nor elaimed, 
it is an invention which was not shown in the patent, and therefore 
cannot be introdiiced into it by means of a disclaimer. The law 
upon this subject is clearly stated in Huiles v. Stove Co. 16 Fed. 
Ebp. 240. 

The doctrine of the Hailes Case is not applicable hère, because 
the eflfect of the disclaimer is to disclaim figure 6 from the patent and 
to retain figure 1, which was clearly deseribed, and ail whose mechan- 
ical features were pointed out, although the distinctive principle of 
the invention was neither known nor stated. The object of the dis- 
claimer was to limit the patent to clamp D of figure 1, with the élé- 
ments necessarily connected therewith or specified as in combination 
therewith; and, as will hereafter be stated, the natural construction 
of the first claim is and was that it relates to figure 1, and does not 
include figure 6. 

The next point to be considered is the construction of the various 
claims. 

The défendants strongly insist that the first elaim refers to figure 
6, and that the clauses "said clamp being independent of the core, 
but adapted to be raised by a lifter secured thereto," mean that the 
clamp is independent of and not in any way dépendent for its motion 
upon the core, but is adapted to be raised by a lifter secured to itself . 
The plaintiffs insist that this language was intended to describe a 
clamp independent of, i. e., not fixed to, the core, but adapted to be 
raised by a lifter secured to the core. The latter construction is in 
accordance with the natural meaning of the words used, and the 
claim, as thus construed, includes the invention which the patentée 
made, and what he desires to hold, while the défendant' s construc- 
tion describes an invention which he admits that he was not the first 
to make, and which he bas endeavored to disclaim. The iiatural 
construction is the one which should be adopted. 

It is next insisted by the défendants that the first claim includes 
the adjustable stop, D, of the third claim, because it is said that the 
clamp will be inoperative without a stop. The first claim includes 
the combination of the clamp, core, and rod, and the deseribed élé- 
ments which are necessary to cause an angular impingement upon 
the rod, and an intermittent downward feeding of the rod. The stop 
is not one of those éléments, but its office was to arrest the upward 
motion of the clamp. This claim is not limited to the deseribed sole- 
noid and core, and to no other motor, but by the words "solenoid" 
and "core" are meant an armature, or "any magnetically moving 
part whose property or law of motion is substantially that of a core 
in a solenoid." 
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The construction of the third claim does not require examination. 

The clamp of the sixth claim is not anyannular clamp adapted to 
grasp and move a carbon holder. If it was, the claim would be 
larger than the invention, and larger than the patent with the dis- 
claimers. On the contrary, the claim meana to describe, in gênerai 
terms, the clamp of the first claim, which raises, clamps, and feeds 
downwardly the rod, preserving a praotically uniform length of arc 
by the described means, or an annular clamp surrounding the car- 
bon holder, independent of the core, but adapted to be raised by a 
lifter secured to the core or raagnetic motor, and some suitable agency 
to allow the clamp to be tripped. 

The fifth claim ineludes the clamp of the first and sixth claim s, 
the carbon holder, the motor, and the tripping device. 

The next question is that of novelty. Neither one of the Slater and 
Watson lamps anticipated either claim as thus construed. Their 
clamps raise, bite, and release the rod, but do not bave the graduai, 
intermittent feeding motion produced by the contact of clamp with 
floor. The clamp, in combination with the other necessary éléments, 
which was made by Charles H. Hayes, of Ansonia, Connecticut, and 
was a part of a lamp which he constructed, about the end of June, 
1876, as an improvement upon the White lamp, is the combination of 
the first and third claims of the Brush patent. The carbon rod was 
square or rectangular, and therefore was surrounded by a reclangular 
clamp, which was independent of the core. It is not denied that 
this clamp is the équivalent of an annular clamp, It was raised 
by a lifter secured to the core, and was tripped by coming in contact 
with a floor, while the ascent of the rod was checked by the contact of 
the clamp with an adjustable stop. The plaintifïs' answer to the 
anticipatory character of this clamp is that it was an abandoned ex- 
periment, and never was a perfected invention. The facts in regard 
to its character and position as an invention are as follows : 

Mr. Hayea was in 1876, and has been continuously since, in the employ 
of Wallace & Sons, who are large manufacturers of brass goods in Ansonia. 
In 1876 this flrm was trying to find a successful electric lamp to manufac- 
ture. Mr. White furnished them with his device, which they sent, as a part 
of their exhibit, to the eentennial exposition at Philadelphia. Mr. Hayes tes- 
tifled as follows: "Experiments with the White lamp showed its defects so 
strongly or plainly that I designed this (the Hayes) lamp to overcome those 
defects. I made rough drawings in the middle or latter part of May, 1876, 
commenced building the lamp at once, and flnished it about the end of June 
foUowing; tested it, tried it, and made some minor altérations, and run it 
from time to time, when a lamp was needed, until the sixteenth of Septem- 
ber following." At this time he was in Philadelphia, and a fellow-employe 
by the name of King, thinking that he could improve upon the clutch, and 
make the feeding of thecarbons answer more promptly to changes of the cur- 
rent, or make the feeding less "jerky, " obtained permission from Wallace & 
Sons, who owned the lamp, to make an altération. The "King clutch," con- 
structed upon a différent prineiple from that of the Hayes or the Brush clamp, 
was put into the lamp, which has remained in use in the mill, and, since the 
end of 1876, has been "used in the electrieal room for testing machines, car- 
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bons, etc., and bas been uaed for that purpose more or less ever since." Bul 
one Hayes lamp was made, until a duplicate spécimen was made for use in this 
case. The Hayes clamp, it will be observed, was used in the lamp only until 
September 16th. Prior to that date, the use of the lamp with the origin}>i 
clamp is thus described by Mr. Hayes upon cross-examination: "It (the lamp) 
was moved about and burned in différent places, in the mill and outside, and 
it was also burned in our other shop occasionally, " This shop was known as 
the skirt-shop, the third floor of which was used for electrical work. ïhe mill 
and skirt-shop were ordinarily lighted by gas. Question. "On what occasions 
did you use the lamp out of doors ? Answer. Tlie lamp was used out of doors 
on several occasions, when gangs of men required light unloading freight 
from railway cars, digging for some work connected with the water-power. 
lam unableto specify positively any particular date, but hâve a gênerai rec- 
ollection of being frequently called upon to make a light for some such pur- 
poses. Q. Did you use it sometimes to test dynamos with in June — Septem- 
ber, 1876? A. I think not during that time. Q. What other use did you 
put it to during those months, except the occasions out of doora which you 
hâve mentioned? A. It was used about the mill, more particularly around 
the muffles, on occasions wlien it was necessary to work during the evening." 

The use was a public one, in the présence of the employés of the 
factory. The Hayes clamp bas been preserved, and was an exhibit 
in the case. Wallaoe & Sons thereafter, after much experimenting, 
went to a limited extent into the manufacture of what were known in 
the case as "plate lamps," or lamps having two carbon plates instead 
of rods, but did not continue the business long. They say that tht 
discoutinuance was due to the fact that they did not hâve a satisfac- 
tory generator. The Hayes clamp was used upon the plate lamps, 
but, as bas been said, was used upon but one carbon peneil electric 
lamp. 

The plaintiffs vigorously insist that the Hayes clamp was not a 
completed and suceessful invention, but that its use was merely ten- 
tative and expérimental, and was permanently abandoned becaase 
the device did not promise to be suceessful. Two facts are manifest : 

(1) That the Hayes clamp was the clamp of the Brush patent; and 

(2) that it became, after September 16th, a disused pièce of mechan- 
ism in connection with carbon points. The question then is, was 
it a perfected and publicly known invention, the use of which was 
abandoned prior to the date of the Brush invention, or was its use 
merely expérimental, which ended in an abandoned experiment on 
September 16th ? 

The. plaintiffs, in support of their view, say that Wallace & Sons 
were searching for a suceessful lamp, and were exhibitors of an elec- 
tric lamp at the centennial exhibition; that inventors were in their 
employ, who were encouraged to make experiments and trials, in the 
hope that something good might be produced, and, under this stimu- 
lus, one Hayes lamp was made ; that improvements in the location of 
the spring were made. Then it gave a "jerky" light, and when the 
inventer was away another clamp was put on, by the permission oi 
the owners, to remedy this irregular feeding, but that afterwards ne 
other lamp was ever constructed, and the Hayes clutch was left among 
v.20.no.l3— 53 
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other "odds and ends," and that the indifférence with which it -was 
received, its confessed faults, the attempted improvements, and its 
disuse, show that the Hayes clamp never was anything more than an 
attempt to invent something which proved to be a failure. 

The question of fact in this part of the case must turn upon the 
character of the use of the lamp prior to September 16th, because it 
is established that; the Hayea clamp and the Brush clamp, in its pat- 
ented f satures, were substantially alike, and that the point in which 
they diiïer, viz., the length of the arms, is not a part of the principle 
of the device. Was the lamp with this clutch used merely to gratify 
curiosity, or for purposes of experiment, to see whether the feeding 
dèyice was suceessful, or whether anything more was to be done tb 
perfect it '/ or was it put to use in the ordinary business of the mill 
as a thing which was completed, and was for use, and was neither 
upon trial nor for show ? 

Hayes made the lamp for Wallace & Sons as an improvement upon 
the White lamp, and apparently turned it over to them to be used 
when they chose. An altération was subsequently made in the loca- 
tion of the spring. The lamp was used at différent times in the work 
of the mill at night, in doors and out of doors. Its use at thèse times 
does not seem to hâve been for the purpose of testing the machine, or 
of calling attention to its qualities, or of gratifying curiosity, but it 
■was used to furnish light to the workmen at their work. I hâve 
queried whether this use was not that of a thing which might be of 
help in an emergency, and which was thought to be better than 
nothing, though not of much advantage. But it was apparently used 
to accomplish the ordinary purposes of an electric light in a mill, to 
enable the workmen to see at night, although it was not uniformly 
used, because the mill was lighted by gaa. 

But the piaintiffs press the question, why, then, was' the further 
use of the Hayes clamp and lamp discontinued? This question is 
significant, because the abandonment of a thing which is greatly 
wanted is, ordinarily, a very suggestive circumstance to show that it 
was defective, and that, before the invention could be completed, 
something was to be done which never was done. 

I think that Wallace & Sons did not push the electric-lamp busi- 
ness because they had no generator, and I also think that the Hayes 
lamp, either with or without the Hayes clutch, did not impress them 
favorably, for theycontented themselves with making only one spéci- 
men, whereas they made six White lamps, and after much experi- 
menting, and after the invention of the Hayes lamp, they made 50 or 
60 plate lamps. For some reason they did not manufacture the 
Hayes lamp, but turned away to the plate lamps. But the facts that 
the antieipatory device was the device of the patent, and did do prac- 
tical work and was put to ordinary use, and that it does not appear 
that the Hayes clamp was the cause of the neglect with which Wal- 
lace & Sons treated the Hayes lamp, seem to me to outweigh the 
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loubts which arise from the shortness of its existence, and its per- 
manent disappearauce from a earbon pencil lamp. The case is that 
of the public, well-known practical use in ordinary work, with as much 
success as was reasonable to expect at that stage in the development 
of the mechanism belonging to electric arc lighting, of the exact in- 
vention which was subsequently made by the patentée ; and although 
only one clamp and one lamp were ever made, which were used to- 
gether two and one-half months only, and the invention was then 
taken from the lamp and was not afterwards used with earbon pen- 
cils, it was an anticipation of the patented device under the estab- 
lish^d rules upon the subject. With a strong disinclination to permit 
the remains of old experiments to destroy the pecuniary value of a 
patent for a useful and successful invention, and remembering that 
the défendants must assume a weighty burden of proof, I am of the 
opinion that the patentee's invention has been clearly proved to hâve 
been anticipated by that of Hayes. Coffin v. Ogden, 18 Wall. 120; 
Reed v. Cutter, 1 Story, 590; Pickering v. McCuUough, 18 0. G. 818; 
Curt. Pat. §§ 89-92. 

The bill, so far as it relates to the clamp patent, is dismissed. 



CuBEAN and others v. Bukdsall. 
{District Court, F. D. HUnois. July 16, 18S3.) 

1. Patent Law— AssiauoB and Assignée— Othbb Parties. 

The assignée of a patent is clothed witli the right, as against the aasignor, 
to make articles covered by the patent, although the patent may be void for 
want of novelty as against the rest of the world. 

2. BAMB — ESTOPPEIi — LiCENSE — JoiNT PATENTEES— RlGHTS INTBB SESB. 

If oneof several joint patentées aasigns to a third party, the estoppel upon the 
assignor must work a license to the assignée to use the patent, and the joint 
owners of the patent must look to the one who assigns for an acoounting. 

3. Samb — WAKEANTy — After-Acquirbd Rights. 

The warranty of a title, or right to it, draws to it any after-acquired right 
or title of the warranter, and carries it to the benefit of the person to whom the 
warranty runs. 

4. Same — Warranty Gbnbhali,y as to Kights StTBSKQUENTLY Acquired. 

A patentée cannot sell his right to another, and then buy or obtain control 
of an older patent, and through such older patent dispossess his assignée of the 
full beneflt of wbat lie purchased. 

In Equity. 

G. L. Chapin and Elhridge Hanecy, for complainant. 

West é Bond, for défendant. 

Blodgett, J. This is a bill to restrain the alleged infringement by 
défendant of letters patent No. 76,661, dated July 7, 1868, issued to 
Richard P. Johnson and Eli J. Sumner, for an improvement in lum- 
ber-driers, which it is claimed has been assigned to complainants. 
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The bill also charges the infringement of three other patents, claimed 
to be owned by complainants, but as no proof in regard to them has 
been put into the record no further notice will be taken of them. No 
question is made as to complainants' title to the Johnson and Sum- 
ner patent. 

The main matter of défense relied upon by défendant ia that two 
patents, — one numbered 161,490, dated March 30, 1875, which is re- 
issued as No. 8,846, and the other numbered 189,432, dated April 
10, 18T7, which is reissued as No. 8,840, — were duly issued to com- 
plainant John J. Curran for improvements in lumber-driers, and that 
the right, title, and interest in and to said patents in and for the sjate 
of Wisconsin has been duly assigned and transferred to and vested 
in défendant, and that ail the lumber-driers built by défendant in the 
state of Wisconsin hâve been constructed in accordance with said two 
letters patent bo as aforesaid issued to complainant Curran. 

Défendant further insists that ail of complainants' interest in the 
patents set out in the bill of complaint has been aequired since the 
issue of said two patents to Curran, and since Curran assigned his 
interest in his said two patents in and for the state of Wisconsin, 
and that défendant aequired and holds his title to said two patents 
under assignments from complainant Curran and one Wilcox, who 
was interested with Curran as owner thereof. 

One élément of the Johnson and Sumner patent. No. 79,661, was 
a séries of curtains suspended from the stanchions of the car on 
which the lumber was held in the drying-room, the function of thèse 
curtains being to arrest and turn down the flow of the hot-air current, 
so as to compel the passage of the hot air upon and abolit the lumber 
on the cars, while it passes through from the rear to the front of the 
kiln ; and the second claim is : 

"(2) The providing the cars with curtains, or like device, in the manner 
4ind for the purposes set forth." 

The Curran patent. No. 189,432, being reissue No. 8,840, the right 
of which, for Wisconsin, is held by défendant, contains, as one of its 
éléments or features, provision for curtains to be suspended from the 
ceiling of the drying-room, the description of which in the spécifica- 
tion is as follows : 

"I also place curtains, h h, of canvaa, or équivalent material, at intervais 
along the ceiling of thedrying chamber, to hang loosely down about eighteen 
inches, to rest upon the top of the cars of lumber, thus preventing the hot air 
from rushing along the ceiling, and forcing it downward to pass through the 
lumber and under' the same." 

The curtain or sliding door, N, at the front end of the kiln and ex- 
tending down, as described, to form the lower draught, causes the air 
in its passage through the kiln to move along the floor and through 
the lower courses of the lumber, To further facilitate this move- 
ment, the smaller curtains, h, are also hung from the ceiling at inter- 
vais of about 12 feet, extending about 18 inches down to and resting 
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upon the cars or lumber, thus preventing the hot air from rushing 
along the ceiling and out the chimney, and forcing it, by a lower 
draught, to pass through and underneath the lumber. Nearly over the 
inner edge of the opening, e, by which the hot air is admitted to the 
kiln, the longer curtain, h^, is suspended, hanging freefrom, but near, 
the adjacent lumber-pile, as shown in the drawings. This curtain re- 
ceives the hot air and directs it horizontally against the lower portion 
of the nearest lumber-pile. Once given a horizontal direction, and 
finding egress only beneath the lowered curtain or door, N, with the 
strong draught that usually prevails through the kiln, the air has much 
less tendency to rise to the ceiling in its passage to the chimney. 
Such tendency being, however, still sufficient for the purpose of the 
distribution of the air and its action upon the lumber, is essentially 
uniform throughout the heighth and breadth of the drying chamber. 
And this feature is covered by claim No. 7, which is in thèse words: 

"(7) The combination with the drying chamber, A, curtain, N, forming 
a downward extension of the chimney, and the opening, e, for the admission 
of the hot air from below, of the curtain, h}, depending from tlie ceiling at a 
point nearly over the inner edge of the opening, e, and reaohing from side to 
sida of the kiln, substantially as and for the purpose set t'orth." 

The only lumber-driers built by défendant were so bnilt in the 
state of Wisconsin, and are provided, as the proof shows, with cur- 
tains suspended from the roof in the manner called for by the Curran 
patent. The proof shows that the Johnson and Sumner patent was 
acqnired by complainants after the issues of the Curran patents, and 
after Curran had assigned his interest therein for the state of Wis- 
consin. 

Complainant Curran, having set forth in his patent No. 189,432 
the curtain suspended from the ceiling, is now estopped from defeat- 
ing the right of défendant to construet lumber-driers in accordance 
with the terms of the patent by the purchase of the older patent of 
Johnson and Sumner. Curran has held himself out to the world as 
the inventer of this peculiar curtain device, and it would be grossly 
unjust and inéquitable to allow him to defeat his assignee's rights to 
the fuU enjoyment of this patent by acquiring the ownership of this 
older patent, even if the older patent clearly anticipated the Curran 
device. By becoming the owner of this Curran patent défendant is 
clothed with the right as against Curran to make driers as directed 
in that patent, although the patent may be void for want of novelty, 
against the rest of the world. It is true, two other persons are associ- 
ated with Curran in the ownership of the Johnson and Sumner patent, 
but it seems to me the estoppel upon Curran must operate as a 
license from Curran to défendant to use the Johnson and Sumner pat- 
ent in the state of Wisconsin, and Curran's co-owners must look to 
him for an accounting as to this territory. 

It would hardly seem neeessary to cite authorities in support of 
this palpable equity of défendant against Curran and his co-com- 
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plaînants, but référence to a few cases where q^uestions aualogous to 
this bave arisen may not be out of place. 

In Faulks v. Kamp, 3 Fed. Rbp. 898, the court said: 
"It is argued for the défendants that as the conveyanees were of the right, 
title, and interest of the grantors, the warranty would only extend to what- 
ever right they might hâve which did pas3, and that the warranty was kept, 
but the conveyanees were made to carry out the sale in the manner requlred 
by law for passing the title, and the warranty grew out of the sale, and not 
out of the form of the conveyance, and the patent subsequently purchased 
by the défendants may be better tban this for covering this invention, but, 
if it is, it eannot help the défendants as against the orators. It is a familiar 
law, and has been for a long time, that a warranty of title or right to it draws 
to it any after-acquired right or title of the warranter, and carries it to the 
beneflt of the person to whom the warranty runs. So, whatever right, if 
any, the défendants acquired to the invention covered by this patent, inured 
to the beneflt of the orators. It is also urged that the purchasers knew of 
the defects, and were not deceived, and that, therefore, the défendants are not 
estopped. But the rights of the orators do not rest on estoppel merely; they 
rest upon the purchase, which must operate so that the orators may hâve 
what they bought, and so that the défendants shall not both sell and keep 
the same thing." 

In Gottfried v. Miller, 104 U. S. 521, the court says: 
"It remains to consider whether the sale by Stromberg to the défendant, 
Miller, of one of the pitching-machines containing the improveraent described 
in the patent, protects him from liability for its use in this suit. By the 
contract of sale Stromberg warranted, not only the title to the machine itself, 
but of the right to use it. If, at the time of the sale, ho had been the owner 
of the patent, the sale would hâve constituted a licease to Miller to use the 
machine as long as it lasted; but Stromberg did not acquire any interest in 
the patent until long after the date of his sale to Miller. If he had subse- 
quently become the sole owner of the patent, his previous sale to Miller of a 
machine embodying his patented invention would hâve estopped him from 
prosecuting Miller for an infringement of the patent by the use of the ma- 
chine. " 

The raie deducible from thèse authorities is that a patentée eannot 
sell his rights to another and then buy or obtain control of an older 
patent, and through auch older patent dispossess his assign of the full 
benefit of what he purchased. Therefore, without discussing the 
ç[aestion whether, by the suspension of the curtains from the ceiling of 
the drying-room, défendant infringes the second claim of the Johnson 
and Sumner patent, which specifically provides for suspending the 
curtains from the stanchions of the car, I am of opinion that com- 
plainants eannot enforce the Johnson and Sumner patent against 
défendant, because défendant, as owner of the Curran patent, has the 
right to use the Curran curtains in the state of Wisconsin. 

The bill is therefore dismissed for want of equity. 
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BoEDSALL V. CuEBAN and others. 

(Circuit Court, iV. D. Illinois. July 16, 1883 ) 

Patent Ltjmbtîb Driers — Infuingbment. 

Comparison made of the patent used by the complainant with that prevîously 
assigned by him to Burdsall, as to the state of Wisconsin. Infringeraent found 
as to the flrst, second, flt'th, sixth, and seventh claims of the reissue patent No. 
8,846, and the first, second, third, flfth, sixth, and seventh claims of reissue 
No. 8,840, including the projecting pliitform for loading and unloading; flex- 
ible self-adjusting car ; partition iocated for the purpose of confining pass- 
ing air close to the pipes ; dead-air chamber; horizontal and vertical partitions 
in the 8,846; and the steam-pipes arranged upon the inclined ground floor; 
the steam-pipes in " gâte torm," with expansion joints and headers ; the broad 
chimney, with the two small chimneys, separated by inclined defleoting boards ; 
the curtain or sliding door ; and the curtain depending from the top of the 
drying chamber to the lumber in the drying-room. 

In Equity. 

West é Bond, for complainant. 

G. L. Ckapin and E. O. Hanecy, for défendants. 

Blodgett, J. This suit is brought for inf ringement of letters patent 
No. 161,490, dated March 30, 1875, issued to John J. Curran and 
Carlos Wilcox, •which was reissued August 12, 1879, to John J. Cur- 
ran and Carlos Wilcox, being reissue No. 8,846, and of letters pat- 
ent No. 189,432, dated April 10, 1877, issued to John J. Curran and 
Carlos Wilcox, assigner, and reissued August 12, 1879, to the same 
parties, reissue No. 8,840. Both of thèse patents are for devices ap- 
plicable to lumber-driers. Complainant claims ownership of ail the 
rights, title, and interest in and to thèse patents, by mesne assign- 
ments from Curran and Wilcox to himself, for the state of Wisconsin 
and other states; but the infringement claimed in this suit is only 
for the state of Wisconsin. The validity of the patents and of the 
reissue is admitted by the défendants' answer, although it would prob- 
ably not lie in the mouth of Curran, the défendant, who was tlie origi- 
nal patentée, to whom the orignal patents and reissues were issued, 
to deny their validity. The only issues in the case, therefore, are as 
to the complainant's title, and the question of infringement. The 
complainant's title, as shown by the proof, comes through a séries of 
mesne assignments, and seems to me clearly to clothe the complain- 
ant with the entire title for the state of Wisconsin. I hâve not 
deemed it necessary, for the purposes of this suit, to examine the 
chain of title as to the other states claimed by complainant. 

Complainant claims an infringement of the first, second, fifth, sixth, 
and seventh claims of reissue No. 8,846, and of the first, second, third, 
fifth, sixth, and seventh claims of reissue No. 8,840. The proof upon 
the question of infringement consists in the production of a model 
whieh the proof shows correctly represents three lumber-driers built 
by défendants, — two at Oshkosh and one at Neenah, Wisconsin. 

The first claim of reissue No. 8,846 is — 
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"(1) In a Idln for dryîng lumber, tlie inclined floor, B, extendmg beyond 
the ends of the kiln to'form the loading and unloading platform, and pro- 
vided vvith the openings, e, and sheet-metal part, /, substantially as and lor 
the purpose herein set forth." 

An inspection of the model certainly exhibits the inclined floor, B, 
as described in the original and reissued Curran patent, with the ex- 
tensions beyond the end of the kiln, so as to form a loading and un- 
loading platform, with the opening, e, and sheet-metal part, /. 

As to the second and third claims, which refer to the flexible self- 
adjusting car for lumber-driers, particularly described in the spécifi- 
cations, the infringement of thèse claims is not specifioally alleged 
in the bill, nor does the model produeed show the form of car used 
by the défendant; but I find in the proofs, as I read them, évidence 
showing that the défendants hâve used substantially the same car 
which is described in the complainant's patent. 

The fifth claim of the patent is as follows : 

"(5) In a hot-air lumber-drier, the combination, with the inclined car- 
track, and iieating-pipes located beneatli tiie track, of a partition, a^, placed 
below the track-bed, and proximate to the heating-pipes, for the purpose of 
conflning the passing air close to the pipes, substantially as set forth." 

The model in évidence certainly shows this partition, a^, almost in 
precisely the locality and performing necessarily the function that is 
provided for in the fifth claim. 

The sixth claim is as follows : 

" (6) In a hot-air lumber-drier, the combination, with the drying-chamber, 
located abovethe floor, B.and the heating-chambers, located below said floor, 
of the dead-air ehamber, I, substantially as shown and described." 

This dead-air ehamber is the space between the track floor and the 
partition, a', and is found in the model in évidence before me, there 
performing the function of the dead-air ehamber in the patent. 

The seventh claim is : 

"(7) In a hot-air lumber-drier, the combination, with inclined bottom, B, 
and steam-pipes, E, E, of the horizontal partition, a\ and the vertical parti- 
tions, w, arranged alternately above and below the pipes, substantially as 
and for the purpose herein set forth." 

The pipes shown in the drawings of the complainant's patent are 
arranged longitudinally, while the défendants, in the construction of 
theiç driers, as shown by their model in évidence, set their pipes 
transversely across the heating ehamber, so that they form gâtes or 
obstructions to the passage of the air, thereby compelling the air to 
pass around and between each bank of pipes, so that in its passage 
from its point of entrance to the exit from the heating ehamber the 
air comes in contact with ail the pipes, and therefore becomes thor- 
oughly lieated. In the arrangement shown in the patent, the pipes 
running lengthwise of the heating ehamber, it was deemed necessary 
to force the air into contact with the pipes by means of thèse parti- 
tions. I do not eonstrue this patent as requiring the heating-pipes 
to run lengthwise of the heating ehamber; but they may be arranged 
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in the heating chamber in any way so as to seeure the largest amounfc 
of radiation upon the air which it is designed to beat in its passage 
through the chamber from its point of introduction to its exit; and, 
undoubtedly, the défendant, by the transverse coils of pipes, has 
avoided the necessity for the partitions, w. They hâve used ail the 
other parts of the combination described in the seventh claim; but, 
there being no necessity for the spécifie use of the partitions, w, they 
bave used in place thereof the transverse coils of pipes, which per- 
form the same function in the organization, and therefore, in my 
opinion, do infringe this claim, so that they practically use the entire 
combination. 

The claims in reissue No. 8,840, which it is insisted that the de- 
fendants infringe, are as follows : 

"(1) In a kiln for drying lumber, the steam-pipes, C, arranged upon the 
inclined ground floor, B, and underneath the inclined floor, 0, of the drying 
chamber on which the cars run, as and for the purpose herein set forth. 

"(2) The steam-pipes, 0, set up in gâte form across the Iciln, with free ex- 
pansion joints and headers ruhning across and lengthwise of the Iciln, sub- 
stantially as and for the purpose herein set forth. 

"(3) The broad chimney, M, extending entirely across the kiln, and pro- 
vided with the two chimneys, M', M^, separated by inclined deflecting boards, 
as set forth. " 

"(5) In combination with a drying chamber and a chimney which opens 
therefrom at the top and at one end of said chamber, the curtain or sliding 
door, N, located as shown, and extending across the chamber to form a dovvn- 
ward extension of the chimney of the f ull width of the drying chamber, sub- 
stantially as and for the purpose as set forth. 

"(6) In combination with the broad chimney, M, kiln, A, and heating cham- 
ber underneath, the sliding door or curtain, N, arranged in the mouth of the 
chimney, and leaving an opening at the bottom, whereby the hot air is com- 
pelled to descend to the floor of the kiln before passing out through the 
chimney, as set forth. 

"(7) The combination with the drying chamber, A, curtain, ÎT, forming a 
downward extension of the chimney, and the opening, E, for the admission 
of the hot air from below, of the curtain, H^ depending from the ceiling at a 
point nearly over the inner edge of the opening, E, and reacliing from side to 
side of the kiln, substantially as and for the purpose as set forth." 

The mode] shows certainly the steam-pipes, C, arranged upon the 
inclined ground floor, B, and underneath the inclined floor, 0, of 
the drying chamber, in every essential particular as called for by the 
first claim. It also shows the steam-pipe, C, set up in gâte form, 
and with expansion joints and headers, substantially as provided 
in the second claim, although spécifie technical expansion joints may 
not be 'used, the return bends of the pipes answering, perhaps, as 
a substitute for the technical expansion joint; but ail the practical 
purposes in the heating device shown and described in the second 
claim are necessarily involved, it seems to me, in the form of con- 
struction shown in the model in the proof . So, too, the model shows 
the broad chimney. M, with the two small chimneys separated by in- 
clined deflecting boards, substantially as described in the third claim 
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of the letters patent. There îs proof in the record tending to show 
that défendants hâve not, in ail cases, used the broad chimney with 
the double flues and two small chimneys, but hâve used only one 
large chimney with a single flue ; but I deem this a mère colorable 
évasion. One broad chimney with a single flue may do ail, or sub- 
stantially ail, that the double-flued chimney does, and I think Mr. 
Gurran cannot be permitted to violate his own patent by so slight a 
variation in the structure. I also find in this model the curtain or 
sliding door, N, described in the fifth elaim, and which is claimed in 
combination with the other parts of the machine. It is true, there 
is no spécial sliding door, but in place of it there is a suspended cur- 
tain; but it seems to me to perform just the function which the 
claim provides shall be performed by the sliding door, N; that is, it 
forms a downward extension of the chimney of the full width of the 
drying chamber, and is evidently for the purpose of forcing the air 
down to the bottom of the chamber before it escapes through the chim- 
ney, thereby compelling it to pass along and among the lumber to be 
dried. 

What I hâve said in regard to the fifth claim applies with equal 
force to the sixth claim, which covers substantially the same curtain 
or sliding door, N. arranged in the mouth of the chimney. 

The seventh claim covers the curtain depending from the top of the 
drying chamber, and whose function is to deflect the air from the top 
of the drying chamber onto the lumber in the drying-room, and it only 
needs an inspection of the model to see that this feature of the device 
is most palpably infringed. There may be and probably are some 
slight mechanical déviations from the spécifie directions given in both 
of thèse patents for the construction of the lumber-dryers therein de- 
scribed; but it is évident that the main features of both thèse devices 
are involved in the construction of the défendants' drier. They bave 
copied substantially ail that is covered by the patents, and bave made 
a drier which is, in principle, the same as the patents -were intended 
to describe and protect. 

The finding of the court, therefore, is that the défendants infringe 
the first, second, fifth, sixth, and seventh claims of the reissue patent 
No. 8,846, and the first, second, third, fifth, sixth, and seventh clairns 
of reissu* No. 8,840. There will be a decree enjoining défendants 
from the further use of thèse patents, and a référence to ascertain 
and report damages. 
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Sttjtz V. Aemsteong and anotner. 

Otrcuit Court, W. D. Pennaylvania. July 1, 1884. 

1. Patents fok Invention — Reisstte — Delay. 

There is no unliending rule by which to détermine wliat is unreasonable de- 
lay in applying for tlie reissue of a patent to correct a mistake in the claim hy 
broadening it ; and each case must be decidod upon its spécial facts and merits. 
2; Bamb — Kbissub Sdsïained. 

In this case, wliere tlie original letters patent were dated March 20, 1877, and 
upon an application (iled on January 28, 1879, a reissue, ■which broadened the 
claim, was granted on Deoemiier 30, 1879, no adverse rights having accrued in 
the mean time, the court sustain the reissue. 

3. Bamb — Combination — Patentabilitt. 

There is no patentable combination in a mère aggregation of old devices 
which produce no new effect or resuit due to their concurrent or successive 
joint and co-operating action ; but it is by no means esseutial to a patentable 
combination that the several devices or éléments thereof should coact upon 
each other. It is sufficient if ail the devices co-operate wilh respect to the 
■work to be done and in furtherance thereof, although each device may per- 
f orm its own particular function only, 

4. Bamb — Disclaimbr — Ret. St. J 4922. 

A disclaimer under section 4922, Rev. St. , need not be flled (except where 
costs are sought to be recovered) until the court has passed upon the contested 
claims alleged to contain that of which the patentée was not the inventor. 

5. Bamb— Patent No. 194,059 and Reissob No. 9,011 Cokstrdbd — Infeinge- 

MENT. 

Reissued patent No. 9,011, dated December 30, 1879, and letters patent Nos. 
194,059 and 198,432, dated respectively August 14, 1877, and December 18, 1877, 
for improvements in coal-washiug machinery, construed, sustained, and hdd 
to be infringed. 

In Equity. 

George H, Christy, for complainant. 

D. F. Patterson, for respondents. 

AcHESON, J. The plaintiff's inventions, for which the patents in 
suit were granted to him, relate to improvements in machinery for 
washing coal, an opération whereby the mined and broken coal is 
freed and separated from the stones, slate, and other objectionable 
substances with which it is intermixed. The patents are three in 
number. One is reissue No. 9,011, dated December 30, 1879, granted 
upon an application filed January 28, 1879, the original letters pat- 
ent No. 188,691 having issued March 20, 1877, The défendants are 
charged with the infringement of the fourth and fifth claims of the 
reissue. The other patents are numbered 194,059 and 198,432, and 
bear date August 14, 1877, and December 18, 1877, respectively. 
The défendants are charged with the infringement of the third claim 
of each of thèse latter patents. 

It is a faet worthy of mention, not by way of raising any estoppel, 
but as indicating the relations of the parties, and as plenary proof of 
infringement, that, under a written agreement, which recognizes the 
plaintiff as inventor, the plaintiiï built for the défendants, in 1877, 
two coal-washing machines, embodying his said patented improve- 
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ments. Thèse two machines the défendants paid for. Afterwards, 
without license from the plaintiS, the défendants built six more of 
the same identical machines. The présent suit is for the unauthor- 
ized construction and use of thèse six machines. 

The improvements covered by the four above-specified claims are 
susceptible of conjoint use, and tliey are so used by the défendants 
in the machines complained of. 

The first question in the case arises upon the reissue, and touches 
the validity of the fifth claim thereof, which was not in the original 
patent, It is as follows : 

(5) "In a coal-washing apparatus, the combination with the cam, F, flxed 
upon the shaft, u, of the guide, m, connectpd to the piston-rod, r, and closely 
embracing said cam and shaft, as set forth." 

For the proper understanding of the claim a brief explanation is 
necessary. The séparation of the coal from the foreign substances is 
effected by the action of a current of water forced by means of a box- 
shaped piston, P, below a sieve supporting the layer of crushed coal. 
The material upon the sieve being lifted up by the action of the water 
current, settles with more or less rapidity, according to the spécifie 
gravity of the coal and its impurities, so that the latter are first de- 
posited. In order to obtain a complète séparation the uplifting ac- 
tion of the water must be a sudden one, and the interval between two 
consécutive strokes of the piston must be sufBcient to allow the neces- 
sary time for the material to deposit. This movement is accom- 
plished by means of a dififerential cam, F, fixed upon the shaft, m, and 
receiving its rotary movement through a puUey. The piston is raised 
up by a slow and uniformly progressing speed utitil it has attained its 
highest position. This is done by the aid of the guide-pieee, m, 
which is forked, or composed of four legs or standards placed a suf- 
ficient distance apart to admit the cam, F, in one direction, and the 
cam-shaft, u, in the other, and is fixed to the piston-rod, r, and upon 
which the action of the cam, F, is transmitted. The cam, P, hav- 
ing lifted up the piston, P, to its utmost extent, will soon let escape 
the fork-shaped guide-piece, m, so that the piston, becoming free, 
falls down upon the body of water. The shock to the latter will pro- 
duce a current which acts with great force below the layer of coal, 
etc., at the sieve. 

Undoubtedly, the combination which is the subject of the fifth claim 
of the reissue is the plaintiff's invention, and its utility in a coal- 
washing machine is not denied. Its omission from the original pat- 
ent, it is alleged by the plaintiff, was owing tothe mistake of his then 
solicitors. Upon this point he now testifies : 

"I claimed the cam with the foui-legged yoke, right from the start, and I 
think the record of the papers sent to the attorney prove this; I think it was 
simply overlooked by the party who took the patent out." 

Now, turning to the file-wrapper and its contents in the matter of 
the original grant, there is to be found therein abundant évidence, it 
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seems tô me, to establish the alleged mistake. The guide, m, and 
its function are described in the original spécification substantiallj 
as in the reissue ; and while no claim was then made for the précise 
combination now in question, it does certainly appear that the guide- 
piece, m, as a valuable élément in a patentable combination, was within 
the contemplation of the inventer. Hence, one of his claims as orig- 
inally framed was as foUows: 

"The box, B, with the box-shaped piston, P, to receive additional weight, 
the valve, V, the differential cam, F, with the guide-piece, m, and piston- 
rod, r, as shown and described." 

The examiner, in his letter to tbe inventor's solicitors, suggesting 
divers corrections and amendments, pointed out that the cam was 
old. The solicitors then substituted a new set of claims, from whieh 
the guide-piece, m, was omitted altogether. The eighth amended 
claim was for "the differential cam operating to lift and suddenly 
drop the piston." But the examiner adhering to his objection to this 
claim, the solicitors, in view of his références, struck it out. I am 
satisfied, from an attentive perusal of the papers in the case, that the 
solicitors did not eomprehend the function of the guide-piece, m, or 
its value, and for this the true explanation may possibly be found in 
the fact that the inventor was of foreign speech, and may not hâve 
been able fully to explain the matter. 

The authority of the commissioner of patents to correct the alleged 
mistake, if clearly established, by a reissue, is distinctly recognized 
by the suprême court in the récent décisions upon the subject of re- 
issues. 

Says Mr. Justice Beadley, in Miller v. Brass Co. 104 U. S. 352: 

"If a patentée who has no corrections to suggest in his spécification, ex- 
cept to make his claim broader and more cornprehensive, uses due diligence 
in returning to the patent-office, and says, ' I omitted this,' or ' my soliciter 
did not understand that,' his application may be entertaiued, and, on aproper 
showing, correction may be made. " 

And in James v. Camphell, Id. 371, the same learned judge says: 

"Of course, if, by aetual inadvertence or mistake, innocently committed, 
the claim does not fully assert or define the patentee's right in the invention 
specified in tbe patent, a speedy application for its correction, before adverse 
rights bave aocrued, may be granted. " 

If the décision of the commissioner of patents hère, that an aetual 
mistake was inadvertently and innocently committed, is not conclu- 
sive, still, upon the évidence before me, I am of opinion that he com- 
mitted no error in that regard. 

But the défendants contend that the delay in this case in applying 
for the reissue was unreasonable, and therefore that as respects its 
fifth claim it is contrary to law and void. The suprême court has^ laid 
down no unbending rule by whieh to détermine what is unreasonable 
delay in applying for the correction of such a mistake as ©xisted 
hère; and it seems to me that each case must be decided upoii its 
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spécial facis and iherits. The application hère was within two years 
Çifter the grant of the original letters patent ; the exact lapse of time 
béing one year, ten montha, and eight days. Now, while this fact may 
not be conclusive, it would seem to be enlitled to some considération, 
in view of that provision of the patent laws by which nothing less than 
two full years' public use of an invention is a bar to an application 
for a patent. In Miller v. Brass Co. the fact that mueh more than 
two years had elapsed between the grant of the original letters patent 
and the application for the reissue, was evidently in the mind of Mr. 
Justice Bradley, and suggested the illustration employed by him on 
page 352 of the reported case. And in ail the like cases in which 
the suprême court bas ruled against the validity of the reissua, (so 
far as I know,) the lapse of time has been greatly in excess of two 
years. 

Again, the correction of the mistake hère by the reissue was hefore 
any adverse rights had accrued, — a considération, in my jadgment, of 
paramount importance, and evidently regarded by the suprême court 
as of great conséquence, as appears by the quotation supra from Mr. 
Justice Beadley's opinion in James v. Campbell. 

Purthermore, in determining whether this inventor has been guilty 
of inexcusable delay, perhaps it ought to count something in his favor 
(as his counsel urges) that being of foreign birth and éducation, and 
of alien tongue, he encountered peculiar difficulties in acquiring a 
knowledge of our language and laws. At any rate, he is a meritori- 
ous inventor, and in the absence of an authoritative décision invali- 
dating his reissue for the cause assigned, I am indisposed to déclare 
it void. Under ail the circumstances, I think his application for the 
reissue was within a reasonable time. 

The fourth claim of the reissue is as follows : 

(4) "The partition, n, within the box, A, and in combinatfon with the valve, 
V, and the sieve, *, said partition being arrangeil in relation to the other 
parts as described, whereby the current entering through the valve is deflected 
upward against the sieve, and the lower part of the box, A, is left as a récep- 
tacle t'or soiall particles of sulphur and slate, ail as set forth." 

This claim is identical with the fourth claim of the original, and 
of course its validity is not affected by the reissue. The machine 
has water chambers or boxes arrangea in pairs, A and B, each pair 
oî boxes being connected by the valve, V^ The curved partition, n, 
projects beneath this valve forward into the box. A, and ùpwards 
towards the sieve. With each stroke of the piston, P, in the box, B, 
the partition, n, performs two important functions : First, itdefleots 
the current QSf. water, which then enters through the valve, upwards 
against the sieve so that it will do its proper work; and, secondly, it 
cuts off the water in the lower part of the box. A, from the action of 
suoh current, and thereby makes a dead- water chamber in the lower 
part of the box, A. The valve, Y\ opens with the downward stroke 
of the box-shaped piston to admit the current which sweeps along the 
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curved partition, n, in its gradually deflected path ot course towards 
and through the sieve, s, and with the upward motion of the piston 
the valve closes to prevent the back flow. The curved partition, ra„is 
not shown in any of the machines upon which the défendants rely as 
showing anticipation. Unquestionably, it is a new and useful device 
in coal-washing machines, and is the plaintifE's invention. 

The défendants, however, insist that there is no patentable combi- 
nation between the partition, valve, and sieve, because, as they al- 
lège, no new opération or resuit is due to tbeir united action; that the 
partition and valve are altogether independent of each other, and in 
nowise aid or co-operate with each other in performing their respect- 
ive functions, and the claim is founded upon a mère aggregation of 
parts, which operate iudependently of each other, produeing no re- 
suit due to their joint and co-operating action. Now, certainly there 
is no patentable combination in a mère aggregation of old devices 
which produce no new effect or resuit due to their concurrent or suc- 
cessive joint and co-operating action. But it is by no means essen- 
tial to a patentable combination (as the défendants' argument im- 
plies) that the several devices or éléments thereof should coact upon 
each other; it is sufficient if ail the devices co-operate with respect to 
the work to be done, and in furtherance thereof, although each device 
may perform its own particular function only. Hère there is com- 
plète coaotion of the éléments of the combination upon the throngh- 
going current of water. The valve, V, opens to admit the water at 
stated intervais, and allows the current to sweep along the upper sur- 
face of the curved partition, n, towards and through the sieve, s. It 
may be that if the valve were omitted the partition would still perform 
its functions, but the évidence shows that, for the best work, the valve 
is necessary, for without it the fine coal (which may amount to 10 
per ceatum) is sueked through the sieve and lost. Moreover, hère 
the éléments of the combination are not ail old. The partition, n, 
is confessedly new. And as the plaintitï might well hâve elaimed 
the partition, n, generally and broadly, most assuredly his more lim- 
ited claim cannot be suecessfuUy impeached. 

The third claim of letters patent No. 194,059 is as follows : 

(3) "The combination of the stationary sieve, s, and water-ehamber, A, 
with the dam, n, passage, F, and dry screon, /, and with tlie passage, h, g^, 
and 5'â'', substantially as described." 

This claim mainly relates to an arrangement of means whereby the 
cleaned coal, the waste water, and the slate and foreign substances 
are disposed of. The system of ports and passages is appropriate 
and efficient. The coal is saved in good condition, and the waste prod- 
ucts are separated and deposited where they can be readily taken 
care of. Two défenses, as regards this claim, are set up : First, that 
of anticipation ; and, secondly, that the combination is not a patent- 
able one, it being a mère aggregation of devices lacking co-operative 
action. Avoiding any extended discussion of the matter, I must con- 
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tent myself with sîmply announeing my conclusion that neither of 
thèse défenses is well taken. 
-The third claim of letters patent No. 198,432 is as follows: 
(3) "In a eoal and ore separator the hinged gate-board, 6, with its regulat- 
ing arms, oc, in combination with the chute, J, as described, and for the pur- 
pose set forth." 

The claim relates to means for regulating the proper supply of 
material to the sieve. The only défense hère insisted on is a want 
of novelty, and, to sustain it, reliance is placed altogether on a previ- 
0U3 patent to George Lander, which shows in a coal-washing machine 
a sliding gâte. But Lander's patent exhibits nothing which performs 
the function, or anything like thereunto, of the plaintiff's regulating 
arma, ce. Purthermore, it appears from the évidence that the plain- 
tiff's device is less complicated, and lets the material out more readily 
than Lander's. Upon the whole, I am not satisfied that the défend- 
ants hâve suecessfully made out this défense. 

Pinally, the défendants contend that this suit cannot be main- 
tained under the provisions of section 4922, Eev. St., for want of a 
disclaimer by the plaintiff of certain claims, (other than those already 
discussed,) embracing things, it is alleged, of which he was not the 
original and first inventer. But no proof has been taken to show 
that the claims referred to are bad for the reason suggested, or for 
any reason, and the case is not in a condition for an adjudication in 
respect to those claims. The only infringement complained of is of 
the four claims considered in this opinion, and to them alone was 
the évidence directed. Moreover, it is settled that a disclaimer need 
not be filed until the court has passed upon the contested claims. 
O'Reilly v. Morse, 15 How. 62; Seymour v. McCormick, 19 How. 96. 

Let a decree be drawn in f avor of the plaintiff. 



EvEEEST V. BuFFALO LuBEioATiNG OïL Co., (Limited. 

iOircuit Court, N. D. New York. July 16, 1884.) 

1. Patent— Pbocess. 

The process of determining the grade of lubricatiog oils by a flre-test. 

2. Samb— Prior Use— Apparatos. 

Previous patent for an apparatus to test coal oila cannot be regarded as an 
anticipation of the patent in suit. 

3. Same — Evidence Requibed. 

Proof of prior use must not be vague and indeflnite. It is necessary that it 
be of that high character that convinces tlie court beyond a rcasonable doubt. 

In Equity. 

George B. Selden and T. Outerhridge, for complainant. 

James A. Allen and Corlett é Hatch, for défendant. 
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CoxE, J. The complainant is the inventer of an "improvement in 
the proeess of determining the grade of lubricating oils." Letters 
patent were issued to him, dated March 7, 1876, numbered 174,506. 
The application was filed January 6, 1876. The complainant is also 
the owner of a patent for "improvements in the distillation of oils," 
but the considération of this patent was on the argument withdrawn 
from the attention of the court. 

The invention in question consists in applying a fire-test to sam- 
ples of lubricating oil taken from the still during the proeess of man- 
ufacture, and determining the grade of reduced oil by such test. 

The claim is in thèse words : 

"The proeess of determining tlie grade of lubricating oils, which consists 
in applying ttie fire-test tliereto during ttieir manufacture, substaatially as set 
forth." 

The défenses interposed are: First, want of invention; second, 
prior use; tliird, description in prior letters patent; fourth, non-in- 
fringement. 

Although the spécification is awkwardly drawn, there are, it is 
thought, no fatal discrepancies between the claim and the other 
statements regarding the invention. Construing the claim to refer 
only to the proeess of determining the grade of lubricating oils by 
applying the fire-test during their manufacture, the conclusion is 
reached, not however without some hésitation, that the patentée bas 
made an advance which rises to the dignity of invention, not in- 
vention of a high grade, certainly, but still sufficient to sustain the 
patent. 

The évidence of prior use is vague and indefinite. It is not of that 
high character which convinces the court beyond a reasonable doubt. 
Proof which does this is always necessary. 

It is argued that the patented proeess is described and claimed in 
letters patent issued to Smith and Jones, No. 35,184, May 6, 1862, 
for "an apparatus for testing coal oils." This patent cannot be re- 
garded as an anticipation. It is for a method, and an apparatus 
which is minutely described in the spécification and drawings. It 
is not simply a proeess patent. Complainant does not attempt to 
secure any particular mechanism. He expressly states that a chem- 
ist's sand bath with a poreelain cup heated by a Bunsen burner or a 
plain iron dish placed over a charcoal fire in a tinker's pot may be 
used. It is clear that he wishes to disclaim the use of particular 
apparatuses and to include them ail. Although Smith and Jones 
upe a -wick and tube, it is not disputed that their invention could be 
successfully adopted by complainant. Indeed, if the view hère taken 
is correct, he might hâve added the Smith and Jones apparatus to 
the others described by him in the spécification. It cannot be said 
that the Smith and Jones patent, or any of the state statutes referred 
to, describes the proeess of fixing the grade of lubricating petroleum 
v.20,no.l3— 54 
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oil by a fire-test while in the process of manufacture. Infringement 
by the défendant is sufficiently proved. 

There should be a decree for the complainant, but, as he bas been 
defeated as to one of the patents declared on, it should be without 
costs. 



Vaouum Oil Co. ». Buffalo Lubricating Oil Co., (Limited.) 

{Circuit Court, N. D. New York. July 16, 1884.) 

Patent Peoobss for On. — Rbissuk— Unlawful Claim. 

The claim of the reisaue of a patent for inaking an oil product by the use 
of steam, in vacuo, cannot be uniawfullj broadened so as to include the oil 
product, no matter by what process produced. 

In Equity. 

George B. Selden and T. Outerbridge, for complainant. 

James A. Allen and Corlett é Hatch, iox défendant. 

CoxE, J. This is an equity action founded upon reissued letters 
patent No. 7,321, granted to the complainant, as assignée, on the 
twenty-sixth of September, 1876. The application -was filed January 
29,1876. The original patent. No. 58,020, was issued to M, P. 
Ewing, September 11, 1866. 

Of the various défenses interposed but one will be examined, viz., 
that the reissue is void for the reason that the claim is improperly 
expanded. The claims are as follows : 

original. reisstje. 

As a new manufacture, an oil-pro- An unburned, residual, heavy hy- 
duct, as above described, when pro- drocarbon-oil, substantially as de- 
duced from crude petioleum by the scribed. 
evaporation tlierefrora of the lighter 
hydrocarbons in vacuo by the use of 
steam or its équivalent, to prevent 
burning, substantially as herein set 
forth. 

It will be observed that in the reissue the product alone is elaimed, 
ail référence to the manner in which it is produced is omitted. The 
original limited the invention to a heavy residual oil produced from 
crude petroleum by the evaporation therefrom of the lighter hydro- 
carbons in vacuo by the use of steam or its équivalent. The attempt 
in the reissue is to claim the oil product, no matter by what process 
produced; to sweep into complainant's net every new method of 
producing the desired resuit, and every improvement upon the old 
method, which had been discovered during an interval of nearly 10 
years, or which may be discovered in the future. It is suggested 
that the claim should be read in connection with the description, and 
if 80 read the précise manner of manufacture described in the original 
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îs pointed ont. It is true that it should be so read, and it may be 
conceded that the original process is referred to. But the description 
does not limit the invention to a product produced by vacuum dis- 
tillation with the aid of steam ; ou the contrary, the intention to pro- 
vide for ail contingencies is boldly announced in thèse words : 

"It is not intended to limit the présent claim of invention to the product 
of precisely the same process hereinbefore described, as modifications thereof 
may be readily made embodying the same principle of distillation at low tem- 
pérature, to which the obtaining of the product in question is due." 

That the claim of the reissue has been tinlawfully broadened there 
can be little doubt ; and the long lapse of time after the date of the 
original brings the case within the récent décisions of the suprême 
oourt. 

There should be a decree for the défendant, with costs. 



Ceandal and others v. Parker Careiage Goods Co. 
larcuit Court. N. D. New York. July 7. 18840 

1. Patent Law— Reissued Patent— Ddties of Courts. 

When it can be seen that the patentée seeks, by apt words of description, to 
secure what he has honestly invented and notbing more, the courts should 
hesitate to regard with favôr the accusations now so freely made against re- 
issued patents. 

2. Same — Impkovement in Box-Loops, Etc. 

Reissued patent for " improvetuent in box-loops for carriage tops," AeJd 
valid: following Crandal v. Watiera, 20 Blatchf. G. C. 97; 8. 0. 9 Fed. Rep. 
659. 

In Equity. 

Neri Pine and Charles M. Stone, for complainants. 

Stem é Peck, for défendant. 

CoxE, J. The complainants are owners of reissued letters patent, 
granted to Charles H. Davis for an "improvement in box-loops for 
carriage tops. The validity of the patent was adjudicated in the case 
oî Crandal v. Watters, 20 Blatchf. C. C. 97; S. C. 9 Fed. Eep. 659. 
Althongh the issues presented are not in ail respects identical, the 
reasoning of that case must détermine the présent coîitroversy. 

It is argued that the patent is void for want of novelty, and several 
patents, not before the court in Crandal v. Watters, are introduced in 
support of this défense. The patent issued to E. M. Blodgett July 25, 
1865, for an "improvement in gaiter-fastenings," describes an appara- 
tus bearing some similitude to the complainants' invention, The de- 
vices of the other patents referred to are dissimilar in many impor- 
tant particulars. The object of the Blodgett invention is "to apply 
the staple-fastenings of cloth-gaiters to the flap of the same in such 
a manner that the cloth about thèse fastenings will not fray out and 



852 TEDEBAIi EEPOBTER. 

présent an unsîghtiy appearance," To one of tlie gaiter flaps is stitched 
a thin sirip of spring métal with pointed ends slightly projecting. ïo 
the other flap a strip of thin métal is attached having flat staples 
riveted to it, or faatened with tangs. Thèse staples receive the pointed 
ends of the strip on the opposite flap. In size, shape, object, posi- 
tion, and in the mode of its opération the Blodgett apparatus is unlike 
the one described in the patent of the complainants. The former 
would not, it is thought, suggest the latter to a skilled mechanic. To 
apply the words of Judge Blatchfoed : "This could not be used as a 
substitute for the plaintifif's loop without invention. It is easy after 
the desired thing is obtained to see how an old thing could hâve been 
adapted or altered." 

Again, it is urged that the patent is void because improperly reis- 
sued. The court, in the Watters Case, passed upon this question 
also, but it is insisted that as the décision was rendered before the new 
doctrine of Miller v. Brass Co. 104 TJ. S. 350, was promulgated, a dif- 
férent view should now be taken. I eannot think so. The opinion 
of Judge Blatchfoed is very clear and positive upon this question. 
He says, (page 661 :) 

"The claim of the original patent was so framed as to seem to require that 
the loop should be actually applied to a carriage top, in order to infringe. It 
also reqaired that the métal plate, C, should be used in such application. 
Makers of loops were not makers of carriages, and it was obvions that the in- 
vention was really of the loop ready to be affixed, and that the inventer was 
entitled to hâve a claim which would reach the maker of the loop, Besides, 
even if the claim of the original would hâve extended to the maker of the 
loop, it might hâve been questioned whether it would reach him when he 
niade a loop without the plate, C: and it was plain that that was only a stiffen- 
ing or strengthening plate, an adjunct, making the article better, perhaps, 
but yet not of the essence of the invention. The case was, therefore, one for 
a reissue. * * * It was no departure and no new matter to make the use 
of the plate, C, optional. " 

With the patent thus construed, the doctrine of Miller v. Brass Co. 
has little application. 

Where it can be seen that the patentée seeks, by apt words of de- 
scription, to seeure what he has honestly invented and nothingmore, 
the court should hesitate to regard with favor the accusations nôwso 
freely made against reissued patents. 

The évidence of infringement might hâve been more deflnite and 
certain, but I am of the opinion that it is sufficient. 

The complainants are entitled to the usual decree. 
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EoYBB V. Chicago Manuf'o Co. 

Same V. Samb. 

'Circuit Court, N. D. Illinois. June 28, 1884.) 

1. Patent Law— Old Device— Complaint Founded Thereon not Good. 

The application of an old device to another aaalogous use is not a patenta- 
ble subject, and a bill of complaint founded thereon is not maintainable under 
the principles of the patent lawa, and must be dismissed. 

3. Same — " Process "— Rkquisites — Infkimgembnt. 

A valid patent for a process must be limited to the précise or certainly sub- 
stantial description which has been given in the spécifications, and in order to 
constitute an infringement of that process a person must be shown to hâve fol- 
lowed substantially the same process — tiie same mode of reaching the resuit — 
as is described in the spécifications. 

3. Samb — Assumption of Law— Onus PiiOBANm — Change of Onus. 

Tlie law makea the assumption that the patentée is prima facie an inventer, 
but when we come to the question of infringement the owus is changed : it is 
jncumbent on the plaintilî, as patentée, or his représentative or assignée, to 
prove clearly and satisfactorily that there has been an infringement. 

In Equity. 

Hatch é Aldis, for plaintiff. 

Frank A. Johnson, for défendant. 

Dbummond, J. I shall décide both of thèse cases in favor of the 
défendant. I eannot now give an opinion at any considérable length 
in either case, but I will state my conclusions, and will speak of the 
second case more fully. 

The firgt case (court, No, 17,105) is founded on a patent issued to 
the plaintiff, dated January 18, 1876, which he calls "an attachment 
for rawhide fulling machine." He states that the object of his in- 
vention is to provide an improvement in a rawhide falling machine, 
for which letters patent hâve been already granted to him ; and the im- 
provement eonsists in what he oalls an automatic device by which he is 
enabled to run the machine in one direction for a certain time, and 
then reverse it, the process continuing automatically until the leather 
is finished. It seems to me that the évidence shows that this im- 
provement was nothing more than the application to rawhide fulling 
machines of an old and well-known device used in washing-machines ; 
and the testimony of one of the witnesses clearly establishes that the 
plaintiff obtained his idea from an examination and description of 
the same device used in a washing-machine, and, under the sugges- 
tion and with the assistance of the witness, applied it to the fulling- 
machine. It therefore cornes within the rule which bas been so long 
settled, that the application of an old device to another analogous 
use is not a patentable subject, and therefore I think the bill is not 
maintainable under this principle of the patent law, and must be 
dismissed. 

The other case between the same parties, (court. No. 17,106,) I 
must admit, is one attended with some difficulty. That is on a patent 
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issued to fbe plaintiff, April 21, 1874, for -wbat he calls "an improve- 
ment in the treatment of rawhide, especially for the use of belts and 
laces." He refers, in the first place, in his spécifications, to the re- 
movai of the hair by means of sweating, which is an old process known 
to every tanner, The hide is dried perfectly hard ; how, he does not 
state. It is then inserted in water for 10 or 15 minutes, — long enough 
to lose its extrême stiffness. Afterwards, the fulling process com- 
mences. This maybe done in a machine patented byhim. It seems 
clear that he does not claim any particular mode of fulling. Then, he 
says "the hide before it is passed into the machine is stuffed with a 
mixture of twenty parts tallow, two parts wood tar, and one part resin, " 
which seems to be the most important part of the process. I do not 
think that the proof shows, in this case, that the application of thèse 
substances to a hide was new. It is claimed, on the part of the plain- 
tif, that Louis Eoyer, his brother, never applied tar to the bides. I 
am not so clear about that. I would be inclined to say that the 
weight of the évidence is that he did; but, however that may be, it 
is certain, I think, that the tar had been applied to hides before the 
application was made by the plaintiff. He further states in the spéci- 
fications that the hide is moistened with water four or five times dur- 
ing the day, and describes the manner in which it is done, which may 
be termed only the ordinary way of curing or of manufacturing the 
particular article which is the subject of the patent in this case. He 
avoids the use of lime, aeid, or alkali. He then says : "I am aware 
that hides and skins bave been prepared by a fulling or bending op- 
ération to render them pliable, but this mode alone does not answer 
for the préparation of machine belts and laces. It is necessary to 
make use of a préparation, substantially such as before described, to 
render rawhides fit for use, and durable." Then he describes the 
effect of the application of the tallow, wood tar, and resin, and what 
he claims is "the treatment of the prepared rawhide in the manner 
and for the purpose set forth. " Now, if this is a valid patent for a 
process, it must be limited to the précise, or, certainly, substantial, 
description which bas been given in the spécifications; and, in order 
to constitute an infringement of that process, a person must be 
shown to bave foUowed substantially the same process, the same 
mode of reaching the resuit, as is described in the spécifications. 

I am not entirely satisfied from the proof that the plaintiff was the 
first inventor of the process which he claims in his patent. It is ad- 
mitted by the plaintiff's counsel that his brother, Louis Eoyer, was 
engaged for a long time in a process which was substantially similar 
to that for which the patent was granted to the plaintiff in this case ; 
but it is insisted that he did not reaoh what may be termed a com- 
plète and perfect invention; that it resulted in a mère experiment, 
and therefore it did not deprive the plaintiff of his right, or preveiit 
the patent from taking effect. It is not always easy to détermine 
where experiment ends, and when a complète, perfected invention 



EOYER ». CHICAGO MANDp'g CO. 855 

begins, or may Le said to exist. In this case, wliile it i3 true that 
Louis Royer did not continue tbe work upon his process, and it was 
to some extent abandoned, it is very questionable whether he had not 
before that completed the invention, and whether he abandoned it 
because he had not completed it. I hâve great doubts whether it 
may not be said, under the évidence, that he had substantially com- 
pleted the invention which the plaintif claims in his patent, and 
whether he did not abandon the work from some other cause. There 
are many circumstances which may prevent a man from going on 
and making a discovery, which he bas made, available or proiitable, 
and I am inclined to think that may be true in this case. I can only 
say, in relation to it, I bave great doubt upon that point. I am not 
satisfied to the extent that I think a chancelier ought to be, to reach 
a decree in such a case. 

In my opinion, the plaintiff is not within that provision of the law 
which déclares that a patent is not valid provided the thing patented 
has been in public use or on sale for a particular time. Section 4920. 
I do not feel inclined to déclare the patent invalid on that account, 
under the peculiar circumstances of this case. Great latitude should" 
be allowed to a person in completing the invention for which he seeks 
protection under the law, and although it may be said it is not as 
clear as it might be, I think the plaintiff in this case should not, 
on that account, be deprived of his right under the patent law; but I 
think tbe plaintiff has not made out in this case what may be called 
a clear infringment of the invention covered by bis patent. Indeed, 
it may be said that it is difficult to déclare what are the précise limita 
of the invention which is claimed in the spécifications in this case. 

I do not think it is satisfactorily shown by the évidence that the 
défendant has nsed substantially the same process as that- described 
in the spécifications of the plaintiiï's patent. It seems to me there 
is 80 great a variance between the mode of manufaeturing the article 
which the défendant makes and sells, as to take it out of the purview 
of what may be called that which constitutes the infringement of a 
patent. For instance, the défendant in ail cases applies something 
différent from that which the plaintiff describes in his spécifications; 
and while what is done by the défendant removes to a greater or less 
extent those substances from the hide, as alum and sait, still it is im- 
perfectly done, — how far accomplisbed the proof does not elearly show, 
— and perbaps there is some conflict in the évidence on that point. 
But the only position which could then be taken by the plaintiff is, 
nevertheless, that the défendant substantially observes and follows 
the process of the plaintiff. Even then I hardly think the conclusion 
necessarily follows. 

It is said that the great invention hère on the part of the plaintiff 
is a process by which raw hide reaches a certain resuit, and that the 
process of the défendant is what may be called a "tawing" process, — 
tanning, — and it is différent from the plaintiff's in that respect only. 
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Suppose that to. be so, unless it can be alleged and proved, in elimv- 
nating the différence between the opération of the défendant and that 
of the plaintiff, the sabstantial invention of the plaintifï remains, 
then the défendant would not be liable. 

I hâve already said that this case is not free from difiSculty. I 
hâve proceeded on the assumption which the law makes, that the 
plaintifP, prima fade, is an inventer, and with that assumption, in 
connection with the évidence, it is doubtful whether he is the inventor 
which he claims to be. ïhen, when we come to the question of 
infringement, the onus is changed : it is incumbent on the plaintiff to 
prove elearly and satisfactorily that there has been an infringement. 
It is an affirmative fact which it is incumbent on the plaintiff to 
prove, and I do not think that has been done in this case. It is 
oftenvery difficult, when we take the state of the art into account. 
where there has been some little thing done which has produced im- 
portant conséquences, to say where the précise line of demarkation 
is between what is old and what is new. That is one, of the diffi- 
culties in this case. The line between what is old and what is new 
has not been so distinctly and elearly marked out by the plaintiff as 
it ought to hâve been, and that is very important where the change 
is what may be called a-slight one. Where some new and important 
principle has been discovered, which strikes the mind of every one as 
Bomething of great value, there is no difficulty. Difficulty arises 
only where the change made by the inventor is inconsiderable. It 
cannot be questioned that the plaintiff in this case has bestowed 
much labor in completing the opérations for which he claims a pat- 
ent. He had a serions struggle in obtaining bis patent. He did not 
seem to know certainly what he had discovered; what was, in fact, the 
invention for which he claimed a patent. It was only af ter repeated 
applications and amendments and changes that the patent was 
granted. 

Bill dismissed. 



AvERT and another v. Wilson. 
(Oireuit Court, W, D, Norih Carolina. June Term, 1884.) 

1 . Patents for Inventions— Remédies— Concukrencb op Equitt and Law. 

In cases of patent infringement the statutea of tlie United States hâve con - 
ferred original and concurrent junsdiction upon courts of equity, and they 
may détermine, without the assistance of courts of law, the légal righta of the 
plaintiff and the infringement of the défendant, and may ascertain the amount 
of loss and damage by taking an account of tlie defendant's profits, and atïord 
a complète remedy for the wrong committed, and prevent its continuance by 
injunction. 

2. SAMB — LUNACY OF Infkingeb— ACCOUNT— Injdnction — COSTS. 

The défendant having admitted the infringement, but pleaded the fact ot his 
lunacy at the time of the commission of it, the court decrees a perpétuai injuuc- 
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tlon on account of the profits obtained by the défendant through thé infrînge- 
ment, as well as costs in favor of the plaintitï. 

8. Sakb— Maintenance op Lcnatic. 

Equity's supeiintendence and cave is only exercised durlng the period of 
mental mcapacity, when the lunatic is unable to provide maintenance for him- 
self and family. After the restoratiou of such person to a condition of sanity, 
the courts cannot pioperly allow the expense of past maintenance, altliough 
his incapacity for self-support and the incidental expansés necessarily incurred 
during the lunacy had greatly diminished his estate, and the damages claimed 
were caused by him while he was a lunatic. An account ordered as to such 
damage cannot take the past maintenance of the lunatic into considération, 
after the establishment of his sanity. 

4. Samb — EqtriTY — CosTs iK Intebmbdiatb Procbedings — Discrétion of 
Courts. 

Courts of equity having a large discrétion in matter of costs, frequently give 
costs in intermediate stages of a cause, without waiting for a final decree. 

In Equity. 

Jones é Joknston, for plaintiff. 

Jos. H. Wilk)n & Son, for défendant. 

DicK, J. This cause was set for hearing at this term by consent 
of parties. The proofs establish the fact that the plaintiffs are the 
owners of the patent-right as claimed. The défendant, in his an- 
swer, admits the infringement alleged, but insists by way of défense 
that he was a lunatic at the time of the tortious acts complained of, 
and had been so ascertained and declared by the proper inquisition 
of a jury. Since this finding, and before the commencement of this 
suit, another jury, upon inquisition, hâve found that he had become 
sane and was capable of attending to his business affairs. 

As a gênerai rule, a person non compas mentis is not responsible for 
crime, and a jury must détermine the question whether the party 
accused had a sufficient degree of reason to know that the act which 
he did was wrong. There must be a criminal intent in doing an act 
in order to constitute crime, and a want of reason is generally évi- 
dence of a want of intent. The law présumes every man to be re- 
sponsible for his acts until the contrary is shown to the satisfaction 
of a jury. As a gênerai rule, a person of unsound mind cannot make 
a binding contract, as eapacity for consent is an essential élément in 
Buch a transaction. In some instances — like in the case of infancy 
— the question whether the contract of a lunatic is valid, void, or void- 
able* dépends upon the purpose and object of the contract, and the eir- 
cumstances attending the transaction. A lunatic is often civilly liable 
for his torts, as he is not entirely exempt from the gênerai doctrine of 
the law, that, whenever one person receives an injury directly from 
the voliintary act of another, that is a trespass, although there was 
no design to injure. This gênerai rule bas beeu modified by excep- 
tions made by the constructions of the courts in the case of lunacy, 
and upon this subject there is some conflict of décisions. The eurrent 
of authority seems to establish the doctrine that a lunatic is not liable 
for injuries to the sensibilities and réputation of a person, as in such 
cases malice is an essential ingrédient to the tort; as libel, slander, 



858 FEDERAL EEPOETEB. 

malicious prosecution, and malicîous arrest under regular process. A 
person non compos mentis is regarded by the law as incapable of a 
■wicked intention to do suoh injuries. There are other cases of inju- 
ries to the person by a lunatic about whieh there is some conflict of 
décision, as assaults, batteries, false imprisonment, etc., in whieh a 
wrongful intent or culpable négligence are ingrédients. In batteries 
there must always be an intent, express or implied, to do the injury; 
and légal malice is always presumed when a wrongful act is done in- 
tentionally, without just cause or excuse. Express malice is some 
manifestation of ill-will to a person, or an evil design or corrupt 
motive in doing an act whieh is injurious to another. 

In this second .elass of torts many plausible arguments may be 
used on both sides in sustaining opposing views. ïhese torts to the 
person are erabraced in the légal maxim, "actio personalis moritur 
cum persona." They are torts committed by force, and are usually 
prompted by sudden passion or vindictive feelings, and in many cases 
large punitive damages are properly assessed by a jury against the 
tort-feasors. As the wrongful intent and motive of the wrong-doer 
are the usual and snbstantial grievance complained of, and punitive 
damages are generally assessed, I am of opinion that actions for such 
torts should not be sustained against lunatics, as they are incapable, 
from want of reason, of such intent and motive, unless substantial 
damages, capable of ready estimation, hâve been suiïered. In no 
case can vindictive damages be assessed against a person non compos 
mentis, This liberality of the law to this unfortunate class of per- 
Bons can work no serions injury to society, as they can be legally con- 
fined when considered dangerous; and the disposition, power, and 
right of self-defense will generally be sufficient to insure the personal 
safety and security of the citizen against the unreasoning and mo- 
tiveless action of an imbécile. 

Injuries to property, corporeal and incorporeal, constitute a third 
class of torts, in whieh it is generally conceded that lunatics are re- 
sponsible for compensatory damages to the extent of the actual in- 
jury sustained. Some of thèse injuries are often prompted by malice 
towards the owner, or are done in a spirit of wantonness, cruelty, and 
revenge, as in the case of malicious mischief at the eommon law, and 
malicious injuries to property defined by statute. In such caîes a 
sane person is liable to indictment, and also to an action for the civil 
injury, and punitive damages will generally be recovered. A lunatic 
can only be made liable for compensatory damages. In civil actions 
for violation and encroachment upon established rights of property, 
the law does not so much regard the intent of the wrong-doer as the 
loss and damage of the person injured. 

In this case the défendant is charged with the infringement of an 
incorporeal right conferred by law upon the plaintifïs. A patent- 
right is the exclusive liberty conferred by letters patent from the 
eovereign on an inventer or bis aliénée of making and vending ar- 
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tîdes according to hîs invention. A patent- right ia regardée! as 
Personal property, and may be assigned ; and, if it be infriuged, the 
inventor or his aliénée bas a remedy at law by action of trespass on 
the case for damages, and a remedy in equity to prevent the contin- 
uance of the wrong by injunction. Ad. Eq. 212. In such cases the 
statutes of the United States hâve conferred original and concurrent 
jurisdiction upon courts of equity, and they may détermine, without 
the assistance of a court of law, the légal right of the plaintiff and the 
infringement by the défendant; and may ascertain the amount of 
loss and damage by taking an account of the defendant's property, 
and afford a complète remedy for the wrong committed, and prevent 
its continuance by injunction. 

As the proof in this case establishes the légal right of the plaintiffs, 
and the infringement is admitted by the défendant, the plaintiSs are 
entitled to a perpétuai injunction, and to an account to ascertain the 
profits derived by the défendant from his infringement. 

The counsel of the défendant insist that the order of référence 
should direct the master to ascertain and report the amount of ex- 
penses incurred in the maintenance of the défendant during the pe- 
riod of his lunacy subséquent to the infringement, and that the same 
may be allowed by the master in estimating the amount of profits re- 
ceived. It is true, as stated by counsel, that courts of equity, as 
représentatives of the sovereign, hâve, within the local limits of their 
jurisdiction, a gênerai superintendence and care over lunatics and 
their estâtes, and will not allow creditors to hâve satisfaction of their 
debts ont of such estâtes until provision is made for reserving a suf- 
ficient amount for the comfortable maintenance of a lunatic, and his 
wife and minor children. Adams v. Thomas, 81 N. G. 296, and cases 
cited. This superintendence and care, however, is only exercised 
during the period of mental incapacity, when the unfortunate luna- 
tic is unable to provide maintenance for himself and family. After 
the restoration of such person to a condition of sanity the court can- 
not properly allow the expenses of past maintenance, although his 
incapacity for self-support, and the incidental expenses necessarily 
incurred during the period of lunacy, had greatly diminished his es- 
tate, and the damages claimed were caused by him while he was a 
lunatic. 

The counsel of défendant object to costs being allowed in the pre- 
liminary decree granting a perpétuai injunction, and direeting a référ- 
ence to the master to take and state an account of the profits received 
by the défendant by reason of his admitted infringements. It is true, 
as insisted by the counsel, that this is not a final decree, as the 
cause must be heard for further directions on the report of the mas- 
ter; and the hearing of the cause on further directions is generally 
the occasion for determining the question of costs. Huniiston v. 
Stainthorp, 2 Wall. 106. Courts of equity, however, having a large 
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discrétion in matters of costs, frequently give costs in intermediate 
stages of a cause, without waiting for the final decree. Ad. Eq. 
389; 2 Daniell, Gh. Pr. 1457. This discrétion can be properly ex- 
ercised in giving to the prevailing party the incidental costs which 
hâve arisen during the progress of a cause about a matter completely 
disposed of by the court, and not necessary to be considered on fur- 
ther directions. In this case, the facts appearing in the évidence and 
the pleadings being deeemed sufficient by the court for granting a per- 
pétuai injunction, which disposes of that part of the relief asked for 
in the bill, I am of the opinion that the costs incident to that pro- 
ceeding should be allowed the plaintiiï in the decree for a perpétuai 
injunction. 

Let a decree be drawn in conformity to this opinion. 



The Pîlot. 
[Distrie' Court, E. D. Virginia. June 30, 1884.) 

CoiiLisiON—PiLOT-BoATS— Steamer — Schooner— Beig— Fault. 

Two pilot-boata, one of them a steamer, the other a sailing schooner, make 
for a ship, coming from sea into the capes of Chesapcake bay, to ofler pilot 
service. The schooner crosses the bow of the ship, and meets her on tlie lee- 
ward, apprbaching withiu 50 feet of her. The pilot steamer approaches the 
ship on the windward, and, when within 300 fcet, passes ofE by the ship's stern. 
In less than half a minute after the ship passes from between the two pilot ves- 
sels they collide. The schooner is damaged and sunk. and libels the steamer. 
HelA, thaï each of the pilot yessels had a right to approacli the ship in opon 
sea, for the purpose of pvoflering pilot service, as thèse vessels had done, and 
that the steamer was not in fault in being where she was in lawful pursuit of 
her calling. Ileld, on ail the proofs in the cause, that the collision which oc- 
cured was not by fault of the pilot steamer; and this the more true, as the 
schooner, when the collision was secn to be almost inévitable, made a maneuver 
which was the direct cause of it, and which rendered it absolutely inévitable. 

In Admirai ty, on a Libel for Collision. 

Sharp dt Hughes, for libelants. 

W. Pinckney White and Bloyd Hughes, for respondents. 

Hughes, J. The licensed pilots of Chesapeake bay and Hampton 
roads are a high grade of seamen, having duties and powers of great 
responsibility. They are relied upon for the safety of many lives 
and much property. A court is naturally disposed, not only to give 
credence to the statements of such a elass of officers made on oath 
for its information, but to place great reliance upon them. Yet I 
find the évidence in this case, which is almost exclusively that of 
pilots, exceptionally contradictory, conflicting, confusing, and inac- 
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curate. I ihink that taken by libelants muoh more so, în the main, 
than that taken by the respondents. 

Many of the statements of witnesses bave to be rejected outright. 
It is not my duty — I cannot be expeeted — to go through this teatimony 
in an effort to separate what is obviouBly ineredible from what may 
be crédible. I bave no talisman by which to perform this task with 
any promise of suecess. I must grope my way to a décision of this 
case under the disadvantages imposed by a mass of conâicting and 
inconclusive testimony. 

On the third of July, one year ago, a brigantine was making in 
from the océan, in broad day, to enter the capes of the Chesapeake. 
She was on a course W. by S. The wind was a good breeze from S. 
S. E. The two pilot-boats Graves and Pilot made towards her to of- 
fer pilot service. The Graves was a sehooner of 75 tons, 80 feet in 
length. The Pilot was a steamer of 189 tons, 120 feet long. Be- 
fore moving for the brig they were both in the vicinity of Cape Henry. 
The brigantine's course lay a little south of buoy No. 2, which is 
about five miles from Cape Henry. The brig, when the two pilot- 
boats began to make towards her, was about four miles to the east- 
ward of the buoy. The Graves crossed the course of the brig ahead 
of her, and got to her leeward, and was meeting her, moving nearly 
on a parallel line with her. She spoke the brig when about .50 feet to 
the leeward. This was half a mile south-eastward of buoy No. 2. 
Finding that the brig did not need a pilot, the Graves passed on, 
moving at the rate of nine miles an hour, on a starboard tack, close- 
hauled, with her helm slightly a-starboard, and nearly midships. Be- 
fore the Pilot (steamer) had got near the brig on the windward side, 
after coming up on nearly a northward course from the direction of 
Cape Henry, the Pilot ported her helm topass towards the stern of the 
brig, and was on a N. N. E. course, with helm ported, when she had 
corne to a distance of 300 feet from the brig. This was about the 
moment when the Graves spoke the brig on the opposite side. The 
Pilot was then moving with helm a-port at the rate of about six and 
a half miles an hour, her course gadually changing more and more to 
the eastward, under the influence of her ported helm. Finding that 
the Graves had spoken the brig, the Pilot intended coming round to 
return to her cruising-ground near Cape Henry. That was also the 
intention of the Graves. This intention was legitimate in each one 
of the two beats. 

Hère I will pause to remark that it is idle to contend that, while 
the Graves was near the brig on the oppo.site side, the Pilot had no 
right to be at a position 300 feet south of the brig. She was ofïer- 
ing a pilot service to the brig. That was the business she was on. 
She had a right to be within 300 feet or 50 feet of the brig. She 
had the right to be as near on one side of the brig as the Graves had 
a right to be on the other, in an open sea. And each had the right, 
after leaving the brig, to make its way back to its usual cruising 
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ground in the manner most convenient to itself; the Pilot keeping 
out of the schooner's way. 

It is true that a steamer must not only keep out of the way of a 
sailing vessel, but must also avoid bringing about such a conjuiiction 
of circumstances as tends to produce collision with her. The Car- 
roll, 8 Wall. 302. And if the Graves, the Pilot, and the brig had 
been in a cul de sac of navigation, in which there was probable or 
imminent danger of collision, then the Pilot ought to hâve taken care 
not to go into it herself, even though, by keeping away, she relin- 
quisbed her right to speak the brig. But there was no cul de sac in 
the vicinity of the collision in this case. The occurrences of the oc- 
casion ail took place on the Atlantic océan, where each pilot-boat 
was at full, unrestricted, and equal liberty to exercise its vocation of 
approaching, hailing, and speaking ships of commerce in proiïer of 
pilot service. 

In the case under considération, neither pilot-boat had any appré- 
hension, or ground for appréhension, of a collision with the other, up 
to half a minute before the contact ; and there was no probable dan- 
ger of such a casualty. There was no ill-will. The testimony ail 
shows that there was most excellent good feeling between thèse pilots. 
Whatever untoward casualty was about to occur would not oecur 
through design. There was no malice in any breast. Any injury 
that should be sustained or inflicted would be the resuit of accident. 
There might be fault, — either fault in faet or fault in law; but, never- 
theless, whatever should happen would be unintentional and acci- 
dentai. As to what each pilot-boat thought the other was going to 
do, it may be said that, while custom cannot be allowed to excuse 
fault, if committed in violation of any one of the statutory rules of 
navigation, yet that one pilot-boat, coming up to speak a vessel on 
one side, maynaturallyentertain some definite idea, founded on what 
pilot-boats usually do on such occasions, as to what another pilot- 
boat, coming up to speak the same vessel on the other side, will do 
after speaking. When each of two pilot-boats approaehes a vessel to 
speak her, on opposite sides, each knowing that the other is on the 
other side of the spoken ship, I think it is natural for each one to pré- 
sume that the other, after speaking, will remain for a little while on 
her own side of the spoken vessel, unless some vis major or other 
cogent circumstance prevents. This is, of course, not a law of navi- 
gation. This cannot be declared a custom of pilots. But I think I 
can at least assert that the entertaining of such an idea is too natu- 
ral and sensible to be declared a fault, if a steamer be so unlueky as 
to be the possessor of it. In the case under considération the Pilot 
did présume that the Graves would keep, for at least a brief period, 
to the leeward of the brig and of its wake. 

We come now to consider what did happen. The brig was a larger 
and taller vessel than the Graves, and than the Pilot. She was under 
Bail; I présume under full sail. I hâve a right to believe that the 
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brig and her saîls were opaque, and not transparent. Some of the 
witnesses say that before the pilot-boats had cleared tbe sterri of the 
brig, they on one pilot-boat saw what was doing on the other pilot- 
boat, on the opposite side of the brig. But this implies that the 
brig, her rigging, and sails were transparente I feel at liberty to 
disbelieve ail testimony implying that the brig, her sails, and rigging 
were transparent. I shall assume as a fact that the two pilot-boats 
could not see each other over the tall hulk and through the stretched 
sails of the brig, and that they were ignorant of everything respect- 
ing each other, except that they were on opposite sides, until the 
moment when the brig shot from between them. The sudden find- 
ing thernselves in close proximity to eb,ch other at that moment was 
obvioHSly a surprise to both. Just before this event, the two pilot- 
boats were ranning at the rate — the Graves of 9 miles an hour, or 
789 feeta minute, and the Pilot of 6J miles an hour, or 572 feet a 
minute. The testimony establishes that the Graves, after passing 
the brig for a distance of 300 feet, came in collision with the Pilot, 
striking her on her port bow; that is to say, they came into collision 
in a little more than a third of a minute (about eleven twenty-ninths 
of a minute) after the Graves had cleared the 'stern of the brig. Of 
course there was no possibility of elïecting very much by maneu- 
vering the two vessels in so brief an interval. The Pilot, moving 
slowly, and yet reaching the point of collision at the same instant 
when the Graves, moving rapidly in comparison, reached it, was ahead 
of the Graves at the moment that the Graves cleared the brig. Cal- 
culation shows that at this moment, when the Graves was 300 feet 
from. the point of collision, the Pilot was 217 feet, or 83 feet ahead 
of the Graves. The Pilot, 120 feet in length, was ahead of the Graves, 
80 feet long, by more than the length of the Graves, and by within 33 
feet of her own length. This fact constituted the difficulty of the 
situation, existing, as it did, in connection with the fact that the 
foremost vessel was moving more slowly than the hindmost. If 
either of the two facts had not existed, there could hâve been no col- 
lision. 

Both vessels seem to hâve realized that the Pilot was smartly 
ahead. Finding herself ahead, the Pilot did ail that could be done ; 
she rang bells to increase her speed, and did inerease it. Being 
ahead, and moving with helm a-port, the Graves being on her port 
quarter, the Pilot could do nothing else, in the Une of her duty to 
keep out of the way of the Graves, but increase her speed. She did 
that, and would most probably hâve got out of the way of the Graves 
if the latter had kept on her course, and had made no maneuver at 
ail. But at the critical moment, most unfortunately, the Graves 
hard starboarded her helm, and let fly her mainsail; thus changing 
her course, increasing her speed, and throwing herself npon the port- 
bow of the Pilot. The Pilot was moving towards the wake of the 
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brig, on a course more or les3 eastward of its former course ; I jndge 
about N. B. at the time of the collision. The Graves was moving, 
close-hauled on a starboard tack, on a course nearly due east. Thèse 
courses were, of course, converging lines, and the Pilot being ahead, 
would, in ail probability, hâve passed beyond the touch of the Graves, 
(being the length of the Graves ahead of her,) if the Graves had held 
her course, with rudder amidships, and having the Pilot a-port. But 
instead of taking the chances of passing to the rear of the Pilot, the 
Graves, as already said, changed her course by hard starboarding her 
b"lm, and increased her speed on the new course by letting fly her 
mainsail, thus putting the Pilot on her starboard bow, in which posi- 
tion (the Graves moving faster than the Pilot) a collision was inévit- 
able. It was the Graves that ran into the Pilot; and the damage 
which she received showed that her speed was much greater than the 
Pilot's. Libelants contend that the Pilot should hâve stopped and 
backed. This, even if praoticable in one-third of a minute, would 
only hâve rendered the shock more severe, — so severe that the Graves 
■would bave gone incontinently to the bottom. 

It is clear that the immédiate and direct cause of this collision was 
the action of the Graves in hard starboarding her helm, and letting 
fly her mainsail. The rule of navigation commands the sail-vessel, 
■when in danger of colliding with a steamer, to keep on in her course 
and to make no maneuver at ail. This is a corollary and counter- 
part of the rule imposing upon the steamer the duty of keeping out 
of the sail-vessel's way. In the présent case, therefore, inasmuch as 
the Graves did not observe her duty, the steamer is without blâme, 
unless it can be shown that the steamer was in fault in the fact of 
being at the place of collision. 

This considération rendors it important to détermine the point at 
which the collision oocurred. Indeed, the présent case rests in great 
degree on this pivotai fact. I think the conclusion is undeniable that 
the point of collision was about 20 feet to the south, or windward of 
the wake of the brig; and, as before stated, at the distance of 300 
feet from the point where the Graves cleared the stern of the brig. 
Thèse facts seem to be conceded by counsel on both sides. 

If the collision occurred at the point thus ascertained, two other 
facts are thereby established, namely : First, that the Pilot had re- 
mained on her own side of the brig and of the brig's wake, not Cross- 
ing over to the schooner's side ; and, second, that the schooner had 
not remained on her side of the brig and its wake, but had crossed 
over to the Pilot's side. Thèse two facts, taken in connection with 
the others already stated, — namely, that it was the schooner which 
ran into the Pilot; that the Pilot was ahead of the schooner at the 
time, mending her speed to get further out of the way; and that the 
collision was directly caused by an unfortunate maneuver of the 
schooner, — would seem to settle this case adversely to the Graves. 

The following diagram explains my view of the matter: 
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I hâve not mentioned the circumstance, testified to by so many of 
the witnesses, that the Graves, after clearing the brig, fell off a hun- 
dred feet to leeward. In order for her to hâve done so, she must 
first bave passed 120 or more feet to windward in order to hâve been 
at the point of collision when it happened. Counsel for libelants 
were estopped by their testimony from questioning this fact, and coun- 
sel for the respondents insist that it proves that the Graves luffed 
around the stern of the brig on a port helm in clearing the brig. If 
there was this erazy rounding to the windward, and then falling ofï 
tp the leeward, by the Graves, the «ase is very heavily against her. 
I hâve not thought it necessary to rely at ail upon this feature of the 
évidence. I bave preferred to take no account of any of the évidence 
given to the effect that the Graves ported her helm at the moment of 
clearing the brig. I bave been willing to accept, in favor of libelants, 
two propositions much contested by counsel : First, that the Graves 
was moving on an E. \ N. course; and, second, that the Pilot was 
moving on a course not varying much from N. E.' Thèse courses 
would necessarily bring them into collision if theyshould arrive at the 
point of intersection at the same time. The Filot being nearer the 
point of intersection of the two courses than the Graves, moving still 
on a port helm, with quickened speed, would, I think, bave cleared 
the Graves, if the Graves would bave allowed her to do so, by holding 
steadily in her own course; but the Graves, instead, made the fatal 
maneuver described just at the moment to render the collision inévit- 
able. The accident was caused by this maneuver. It was caused by 
the Graves. The maneuver was made in violation of the twenty-third 
rule of navigation. The Graves was at the point of collision on the 
windward of the brig's wake by no fault of the steamer. The steamer, 
before the brig passed from between the two, was not bound to cross 

iThe Pilot's helm being a-port, I think she may hâve corne around far enoueh to- 
wards east to hâve kept clear of the wake. But, for argumentas sake, I disregard 
this pi-obal7ility. 

v.20,no.l3— 55 
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the wake to leeward, or to keep away from those waters, or to aban- 
don the vicinity of the place of the collision. She was where ahe 
was by right. 

Decree must be for the respondents. 



The Annie Williams. 

{District Court, D. ]Vew Jersey. June 28, 1884.) 

1. Collision — Tug and Tow— Responsibilitt op thb Tug. 

Steam-tuga, having beats in tow, are bouad to the exercise of reasonable 
skill and care in everytliing relating to their worlc until it is accomplialied, and 
are chargeable for the want of either to the extent of the damage sustained ; 
and this liability continues, although it may appear that the négligence or 
unskillfulness of those managing tlio tow contributed to the collision. 

2. SaMR— RKSPONBIBILITr DP THE ToW. 

Whenever tow-lines are used, tlie master of the tow is bound to obey ail 
proper orders of the master of the tug, and wlien he refuses to obey such or 
dera, orfails in reasonable skill or attention to duty, such conduct may relieve 
the owners of the tug from responsibilty. 

3. Samk — Application to Facts. 

A tug having a schooner in tow, attached by a long hawser, in attempting 
to pass a boat in tow, sheered upon the latter the schooner, and caused niuch 
damage to the boat. In such a case, the tug being the motive power, the law 
regards her as the dominant mind in the transaction, and makes her responsi- 
ble for ail accidents resulting from not exercising ordlnary care. 

In Admiralty. Libel in rem. 

Beebe, Wilcox é Hobbs, for libelants. 

Alward d Parrot, for claimants. 

Nixon, J. The libel is filed in this caseto recover damages caused 
by a collision, It allèges that on the fifteenth of November, 1882, 
the libelants' boat Mary, loaded with a cargo of coal, was taken in 
tow by the steam-tug Eobert Burnett at Elizabethport, New Jersey, 
to be towed with three other boats to the city of New York; that the 
tow was made up with two boats on each sida of the said tug, fastened 
thereto, the libelants' boat being on the outside of the port side of the 
tng; that they left Elizabethport between 7 and 8 o'clock in the 
morning and proceeded on said trip; that after they left Elizabethport 
the tug Annie Williams took a schooner in tow astern, by a long haw- 
ser, and proceeded after said tow, and following them; that when 
said tug and tow were about abreast of Mariners' Harbor, Staten isl- 
and, and where there is a turn in the channel, the tug Annie Will- 
iams, with the said schooner in tow, attempted to pass the Eobert 
Burnett and her tow between libelants' boat and the New Jersey shore; 
that in so doing the steam-tug Annie Williams caused the schooner 
to take a rank sheer, and while on said sheer the schooner came in 
contact with libelants' boat, striking her on the port quarter, starting 
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the cabîn and deek, breaking the timbers and rails, and doing other 
seriouB damage. It further allèges that the collision was owing solely 
to the négligence and carelessnesa of those in command, and eontrol- 
ling and managing, the steam-tug Annie Williams. The answer of 
the claimant sets up two grounds of défense, giving his version of 
the transaction as foUows : That the steam-tug Annie Williams, with 
the schooner Impudence in tow astern by a hawser aboat 120 feet long, 
proceeded after the tow in which the libelants' boat was made up ; 
that the tug was used by the schooner as her propelling power, — 
the schooner being ail the time in charge of- her own otficers and crew, 
and steered by them, and her immédiate course in the channel di- 
rected by them, and not by the steam-tug; that the tide was running 
from Elizabethport towards the corner-stake light, and in the direc- 
tion the vessels were moving ; that while the vessels were in the waters 
of Staten Island sound, and the Annie Williams was proceeding on 
her course, the Robert Burnett suddenly stopped with ail her tow, 
compelling the Annie Williams to pass her, which she did, on the 
port side, about 500 feet south-west of, and before coming to, the 
corner-stake light; that, in passing, the starboard side of the Annie 
Williams was full 40 feet from the port side of the libelants' boat ; 
that if the schooner in tow rubbed against the libelants' boat as al- 
leged in the libel, it did not start the cabin or deck, or break her tim- 
bers, or do any damage; and that the schooner during the whole 
time was astern of the tug and under the control of her commander, 
who was standing at her wheel, steering the course of the said 
schooner, and if he had followed in a straight line in the wake of 
the Annie Williams the schooner would bave passed the tow without 
coUiding or touching; and that the pretended collision was not oc- 
casioned by the négligence or earelessness of those having charge 
of the Annie Williams, but by the conduct of those in charge of the 
libelants' tow and schooner, and by circumstances beyond the power 
of the said Annie Williams, and those controlling her, to prevent. 

The only interprétation to be put upon the answer is that, inas- 
much as the schooner in tow of the Annie Williams was manned by 
and was under the control of her own crew, the schooner alone is 
answerable for ail damages arising from a collision ; and, secondly, 
that if any collision occurred no injury in fact resulted therefrom. 
The last question is not properly before the court, but must be con- 
sidered hereafter, on a référence to ascertain the damages, if a réf- 
érence is ordered. With regard to the first, the proposition is not true, 
without qualification. Steam-tugs having beats in tow are not liable 
as common carriers; nor are they insurers. They are, nevertheless, 
bound to the exercise of reasonable skill and care in everything relat- 
ing to the work until it is accomplished, and are chargeable for the 
want of either to the extent of the damage sustained. And this lia- 
bility continues, although it may appear that the négligence or un- 
skillfulness of those managing the tow contributed to the collision. 
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They may be both in fault, and in such cases are accountable to an 
innocent suffering party, either jointly or severally, as such party may 
détermine. 

The relative daties of the tug and tow were fully discussed by the 
late Justice Cliffobd in the case of The Express, 3 Cliff. 463, and it 
was there determined that where a vessel was drawn by a hawser, 
both vessels had duties to perform, and that both might -be held in 
fault in case of an accident; that when tow-lines were used, the mas- 
ter of the tow was bound to obey ail proper orders of the master of 
the tug; and that where-he refuses to obey such orders, or fails in 
reasonable sk'ill and attention to hig duty, such eonduct might re- 
lieve the owners of the tug from responsibility. But, however culpa- 
ble the conduet of the tow may be, the owner of the tug cannot claim 
such release from responsibility in any case where he also was in 
fault, and it is now well settled that where both tug and tow eon- 
tribute to the accident by lack of skill or care, the injured party may 
maintain his suit and recover his damages against one of the oiïend- 
ing parties. 

Thus, in The New Philadelphia, 1 Black, 76, the suprême court held 
as a rule of law in the admiralty, as at the common law, — 

"That when a third party has sustained an Injury to his property from the 
co-operating conséquence of two causes, though the persons producing them 
may not be in intentional concert to occasion such a resuit, the injured per- 
son is entitled to compensation for his losa from either one or both of them, 
according to the cireumstances of tlie accident, and partieularly so from the 
one of the two who had undertaken to convey the property witli care and 
skill to a place of destination, and there shall hâve been in so doing a defl- 
ciency in either." 

To the same effect, and as illustrating the same principle, is the 
décision of the suprême court in The Atlas, 93 U. S. 319, where it 
is said : 

"Parties without fault * * * bear no part of the loss in collision suits, 
and are entitled to full compensation for the damage vvhich they suflfer from 
the wrong-doers, and they may pursue their remedy inpersonam, either at tho 
common law or in admiralty, against the wrong-doers, or any one or more of 
them, whether they elect to proceed at law or in the admiralty courts." 

The question then is, do the facts of this case show a want of rea- 
sonable care and skill on the part of the respondents' tug, having the 
schooner in tow ? She was the following vessel, and was undertaking 
to pass the tow to which the libelants' boat was attached, on the port 
side of the channel. Being the motive power, the law regarded her 
as the dominant mind in the transaction, and made her responsible 
for alh accidents resulting from not exercising ordinary care. It is 
impossible to ascertain from the conflicting testimony the width of 
the channel at the point of passing. About 200 feet is the average 
of the évidence upon the subjeet. A mud-digger with a scow on her 
starboard side, anchored in the channel on the New Jersey side, made 
the attempt to pass more difficult and hazardous. The weight of th& 
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proof does not sustain the allégation of the answer, that the Eobert 
Burnett suddenly stopped, which rendered it necessary that the Annie 
Williams should go ahead. There seems to hâve been no slacking 
of speed by her until after the collision. Without dwelling at length 
upon the testimony, I am clearly of the opinion that the Annie Will- 
iams must be held responsible for want of care. No attempt should 
hiive been made to pass, with the mud-digger and bcow on her port, 
and a tow nearly a hundred feet wide on her starboard side, where the 
whole channel was about 200 feet in width, having a deeply-laden 
schooner in tow with a hawser, sheering wildly, and not controllable 
by her rudder. He also added to the violence of the concussion by 
ringing extra bells for the engineer to work up, hoping to break the 
sheer by increasing the speed. The distance between the vessels was 
too short to accomplish any such resuit. The master of the Williams 
states, in his examination, that noticing the sheer of the schooner he 
rang to the engineer to throw the boat wide open, so as to pull the 
schooner ofï her sheer. 

There must be a decree in favor of the libelants, with costs, and a 
référence to ascertain the amount of the damages, unless the parties 
will agrée that the commissioner may report the amount from the évi- 
dence already taken. 



The Saratoga. 
(District Gourt, 8. D. New York. June 17, 1884.) 

1. COMMON CAKUIBTÏ — BiLL OF LaDIXG — EXCEPTIONS OF "NEGLIGENCE." 

A gênerai ship is a common carrier; an exception in her bills of lading 
against los3 " by any aot, neglect, or default of tlie master or mariners " is in- 
valid. 

2. SaME— LbsS "BT THIEVES.OR ROBBBRS." 

An exception against loss " by tliievea or robbers" is valid, unless the theft 
be invited or made easy through some négligence of the ship. 

3. Samb— Oedinary Négligence. 

Such an exception serves only to relieve the ship from her liability as guar- 
antor against theft, and from that extrême care wliich natnrally accompanies 
such a guaranty. She is still bonnd to use ail customary and rêasonable vigi- 
lance against theft, according to the nature of the articles and the teraptations 
and facilities for stealing them. 
i. Same — Case Statkd. 

Where the steamer S. received on board a box of gold coin valued at |23,600, 
a few hours before sailing, which was put in the locker beneath the floor of the 
" glory-hole," in the run of the ship, and the scuttle to the locker was provided 
with à bar across it designed to be fastened by a padlock, and also with a stout 
lock in the edge of the scuttle, and the box of coin was at once put in the 
locker and the lock fastened, but the bar and padlock were not used or fas- 
tened, and a former discharged employé liad previously gone to the glory-hole, 
taken out the lock, and carried it ofl and got a key fltted to it, and had then re- 
placed the lock in the edge of the scuttle, and, shortly after the box was 
shipped, again went aboard and went to the glory-hole, unlocked ihe scuttle, 
broke open the box in tha locker, stuflied the bags of coin about his waist, se- 



870 FEDEEAL EBPORTEB, 

cured them by a strap, and left the ship by the usual gang-way, unobstructed, 
though observed and interviewed by two seamen, who supposed him to be 
Bmuggling, held, that the ship was chargeable with neglect of customary, ordi- 
nary, and reasonable vigilance against the theft of the coin in not using the 
bar and padlock ; in not providing any check or guard against access to the 
glory-hole; in not preventing tampering with the lock; and in not having 
suilable and proper watch against suspicions persons on sailing days ; and in 
not obsurving and stopping a person when leaviug the ship who was so visibly 
and plainly stuft'ed wilh his plunUer, 

In Admiralty. 

Butler, Stillman é Huhhard, for libelant. 

Goodrich, Deady é Platt, for the Saratoga. 

Bbown, J. The libel in this case was filed to recover $23,600, the 
value of a quantity of Spanish gold coin shipped, on the twenty-sev- 
enth day of May, 1880, on board the steam-ship Saratoga, and con- 
signed to Havana, but which was not delivered there beoause stolen 
from the steamer, as the évidence shows, before she left New York. 
The coin was in baga contained in a wooden box, which was strapped 
with iron, and was about 18 inches long, 12 wide, and 8 deep. It 
was received on board the steamer, as she lay at her wharf, about 
1 o'clock in the afternoon, some three hours only before she sailed. 
It was delivered to one of the quartermasters, who immediately car- 
ried it to the locker, where it was deposited aud locked up. The év- 
idence leaves no reasonable doubt that, within an hour or two after- 
wards, the locker was entered by a former employa of the ship, who 
had been discharged on the previous voyage; that the box was broken 
open by him, the bags of coin stuffed around his waist; and that, with 
the coin about him, he went off the steamer, by the usual gangway, 
and in broad daylight, shortly before the ship sailed. 

The bill of lading exempts the vessel from liability for loss oeca- 
sioned by "pirates, robbers, thieves, * * * or from any act, neg- 
lect, or def ault of the master or mariners. " 

The defendant's vessel was a gênerai ship, and a common carrier. 
The clause of the bill of lading exempting her from liability for any 
"act, neglect, or default of the master or mariners" is therefore in- 
valid, and affords no défense, if the loss was occasioned through their 
négligence. Railroad Co. v. Lockwood, 17 Wall. 357; Bank of Ken- 
tucky v. Adams Exp. Co. 93 U. S. 174; The Hadji, 16 Fed. Eep. 861; 
18 Fed. Eep. 459. 

It is not necessary to consider the conflicting views as to the ship's 
liability under the exception of "thieves, i^obbers, " etc., had the theft 
been committedby one of her own employés, {Spinetti v. Atlas Steam- 
ship Co. 80 N. Y. 71 ; Taylor v. Liverpool, etc., L. E. 9 Q. B. 546 ;) nor 
what elïect, in the considération of that question, should be given to the 
principles laid down by the suprême court, in Railroad Co. v. Lock- 
wood; since Jacques, who is satisfactorily shown to hâve committed 
the theft, was not at this time in the ship's employ, but had been pre- 
viously discharged. 
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The exception of loss by thieves or robbers is valid, uniess it be 
shown that there waa négligence on the part of the ship which con- 
tributed to the theft or facilitated it ; and upon defendant's proving 
that the theft was committed by a person not belonging to the ship, the 
burden of proof is upon the libelants to show to the satisfaction of the 
court that the loss might hâve been avoided by the exercise of rea- 
sonaTjle and proper care on the part of the ship, and that the theft- 
would not bave occurred if such care had been exercised. If the care- 
lessness of the ship was such as to invite the theft, or to make it easy, 
or if the attempt would not hâve been successful except through the 
lack of such watchfulness and care as was reasonably ineumbent 
upon those haTÏng charge of such treasure, then the loss must be held 
to be occasioned by the carrier's négligence and inattention to bis duty, 
as well as through the direct acts of the thief. 

In Clark y. Barnwell, 12 How. 272, 281, the court say : 
"But if it can be shown that it (the loss) might hâve been avoided by the 
use of proper precautionary measures, and that the usual and customary 
methods for this purpose hâve been negleoted, they may still be held liable. 
It is compétent for the libelants to show that the respondents might hâve pre- 
vented it (the loss) by proper skill and diligence in the discharge of their du- 
ties." 

InTransp. Oo.y. Downer, II Wall. 129, 133, the court say: 

"If the danger might hâve been avoided by the exercise of proper care and 
skill on the part of the défendant, it is plain that the loss should be attrib- 
uted to the négligence and inattention of the company, and it should be held 
liable, notwithstanding the exception in the bill of lading." See, also, Six 
Hundred and Thirty Quarter Casks of Sherry Wine, 14 Blatchf. 517; Dede- 
Ttam V. Vose, 3 Blatchf. 44; Richards v. Ransen, 1 Fed. Eep. 54, 63; The 
Invincible, ILow. 225; The Montana, 17 Fed. Eep. 377. 

There can be no doubt that this rule, which, upon the above au- 
thorities, is applicable to the other exceptions of the bill of lading, is 
equally applicable to an exception of loss through theft or robbery. 
The exception of loss by "robbers, thieves," etc., applies to ail goods 
alike ; but it does not, therefore, follow either that the ship is relieved 
of ail care whatsoever against loss by theft, or that only the same 
kind of care is required as regards coin, or other valuables, as would 
be sufficient as respects ordinary merchandise. The efïect of the ex- 
ception is to relieve the ship as a common carrier f rom its liability as 
a guarantor against losa by theft; and also to relieve the ship, as I 
think, from that high degree of care, which may be termed extrême 
care, which might naturally be expected to accompany its extrême 
obligation as a guarantor against theft in any event. But notwith- 
standing the exception of theft, the ship still remains liable for ail 
ordinary, ail customary, ail reasonable diligence in the care of the 
goods intrusted to it; having référence to the nature of the goods 
themselves, their liability to injury or loss, whether by theft or by any 
other cause, the temptations to theft, and the faeility with which it 
may be committed. This principle is recognized and well settled in 
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respect to the oldest and most constant exception in bills of lading, 
namely, "périls of the seas." Though a losa happen from the vio- 
lence of the winds or waves, it is not deemed to arise from a péril of 
the seas if it might hâve been avoided by the exercise of ordinary and 
reasonable human skill and vigilance. The Reeside, 2 Summ. 567, 
571; The Titania, 19 Fbd. Eep. 101. Though a loss by "breakage" 
, be excepted, this does not authorize the handling of glassware in the 
same manner as goods not liable to injury by breakage; nor is it 
claimed that because losses by robbery and theft are excepted, valu- 
..ables, such as coin, watches, or diamonds, may be stowed on board 
ship with no other care than that which ordinary merchandise re- 
quires. Notwithstanding any spécial exceptions, ail goods received 
must be handled and stowed, or stored, aecording to their nature, and 
their liability to injury or loss. The rates of freight differ in respect 
to différent classes of goods in conséquence of the différent care and 
trouble which they require. The freight upon this box of coin, only 
18 inches long, and weighing altogether but 137 pounds, was $29.50; 
and the obligation to make reasonable provision for the safety of such 
treasure is universally recognized by providing safes or lockers to re- 
çoive it. Coin is free from liability to most of the varions kinds of 
injury to which ordinary merchandise is exposed; its peculiar dan- 
ger is that of theft ; the only care required in regard to it is vigilance 
against theft; and to protect against this danger, reasonable vigilance 
must still be exercised, notwithstanding the exception. 

The principal facts relied on to show négligence in this case relate 
to the place of the locker, its imperfect fastening, and the want of 
reasonable watch of persons coming on board and going off the ship. 
The locker was a small place in the run of the ship, beneath the deck 
of the "glory-hole," about six feet high, six feet long, and four feet 
wide. It was lined with sheet-iron ; and the only access to it was 
through a scuttle two feet square' in the deck or floor of the glory- 
hole. The latter was a small room in the after-part of the ship, ap- 
proached only through the rear of the cabin by stairs descending 
about six or seven feet. It was used as a sleeping-room for the wait- 
ers, and had 10 or 12 berths. The scuttle to the locker beneath was 
a part of the floor of this room, fiush with it, and designed to be fast- 
ened by means of an iron bar extending across it, wbich was perma- 
nently fastened at one end, and at the other end was fastened by a 
padlock. In the edge of the scuttle upon one side was a heavy lock 
having two stout bolts projecting, when locked, into the adjoining edge 
of the deck or floor. There was a key-hole in the scuttle, the key of 
which was in charge of the purser. When the box of coin was put in 
this locker, the purser was called and the lock fastened. But the bar 
across the top was not secured by the padlock, either then or at any 
time during the voyage following. Before the box was placed in the 
locker the purser had left the key loose upon his desk or hung up in 
bis room. His room was approached by two doors, which were usu- 
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ally locked when he was not présent. No person aoted as guard or 
watch over the locker, or to prevent aecess to the glory-hole, duriiig 
the afternoon before the ship sailed. Two or three days previous 
Jacques had gone on board the ship under pretense of desiring to get 
his clothes from the glory-hole, (where he had slept prior to his dis- 
charge,) and had removed the lock from the scuttle, taken it away 
with him to a locksmith, had a key fitted to it, and had afterwards 
brought the lock back and replaced it in the scuttle. How he first 
removed the scuttle so as to be able to take the lock off does not 
appear; nor does it appear -whether the scuttle was left unlocked, 
or whether he obtained the key for a short time from the purser's 
room to unlock it. Shortly after the box had been put in the locker, 
he for the third time came aboard the ship, having a valise with a 
strap about it, and went to the glory-hole under the same pretense 
as before. Meeting two waiters, he sent them forward to the bar 
with money to get some béer, and during their absence, it would 
seem, went dowû the locker, and by means of a short, pointed iron 
bar belonging to the ship broke open the box, removed the bags of 
coin, locked the locker as before, and stuffed the bags about his per- 
son, securing them by the strap which he had brought with the va- 
lise. As he came up the stei-n of the ship, he had a bundle wrapped 
in green cloth under his arm, and asked one of the seamen présent if 
he could not get aboard a schooner off the stern of the steamer. The 
rnan offered to take the roU and pass it down to him, which Jacques 
declined, saying he would go ont by the gangway. When he went to 
go off his great paleness excited remark, as well as the évident stuffing 
out of his person. Two other seamen meeting him observed this, 
and thought he might be stealing clothes or smuggling cigars. They 
had some conversation with him concerning the probability of his 
being observed as he went off the gangway. Satisfied that he was 
not stealing clothes, they did not report him. No attention was 
given him as he passed out of the gangway, nor does it appear con- 
clusively that there was any person there at that time upon the watch 
for Buspjcious characters. The quartermaster assigned to that duty 
was not examined. The loss was not discovered until the vessel ar- 
rived at Havana, and, on opening the locker, the box was found 
broken open and ail the coin gone except a small bag in one corner. 

I cannot hold, upon the évidence, that the place where the locker 
was put was, in itself, an improper one, so as to constitute négligence. 
The évidence shows that the place of this locker, in the run of the 
ship, under the glory-hole, was frequently used for such purposes; 
and that in some of the last and best steamers built that place was 
seleeted as the safest. In those the scuttle was seeured by two iron 
bars across the top, fastened by padlocks, without any lock in the 
edge of the scuttle. In other cases, safes or lockers in the cabin are 
used, with upright doors. 

There are several particulars, however, wherein I feel bonnd to 
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hold that the abip did not exercise the customary and reasonable 
vigilance required in the care of such treasure : 

(1) The failure to look the iron bar across the top of the scuttle. 
This bar was a part of the équipaient of the ship, and one of the pro- 
visions for the security of the locker. The failure to use it was neglect 
of one of the customary and ordinary means of security. It cannot 
be called immaterial or unnecessary. Even if not used when there 
was no coin in the locker, had it been used as soon as the coin was 
put there, it would probably bave prevented the theft, as tbere is no 
évidence that Jacques was provided witb ready means to unlock the 
padlock, and every obstruction is of the greatest importance where the 
theft, to be successful, must be accomplished in a very brief space of 
time. 

(2) The lack of reasonable vigilance to prevent tampering with the 
fastenings of the locker before the coin was placed there. No safe 
can be of any value if proper care is not exercised to prevent its locks 
or keys being tampered with. This care is equally necessary whether 
the safe at the moment contains valuables or not. The évidence 
shows that no spécial care was taken of the key of the main lock, 
until after the coin had been received. I am inclined to think, bow- 
ever, that the key was immaterial in this case, because the inference 
from the évidence is that the scuttle, before the coin was received, 
was left unlocked. But it was want of reasonable care to ieave the 
lock unfastened, when it was so slightly secured in the edge of the 
scuttle that the whole lock was éasily removable. 

(3) Neglect of any précautions to prevent access to the glory-hole 
after this treasure was received. If it be said that the waiters, whose 
berths were in the glory-hole, might be expected to supply the need- 
ful précaution against thieves, the évidence shows that no reliance 
was to be placed on them, and that they were plainly remiss in the 
duty which they owed to the ship in not reporting at once their clear 
observation and knowledge that Jacques was engaged in some illicit 
or criminal design. Some guard or check ought to hâve been pro- 
vided against repeated access to the glory-hole and locker by persons 
having no business there. 

(4) I cannot resist the conclusion that there was négligence also 
in the proper observation of Jacques upon bis repeated visits to the 
ship after bis diseharge, and also at the time when he left the ship 
with bis booty visibly and plainly stuffed about him. Thèse repeated 
visits excited the suspicions of two of the seamen, who observed him 
as above stated. They knew the danger of tbeft of their clothing on 
sailing days, and they gave Jacques sufEcient watch and examina- 
tion to satisfy themselves that he was not stealing their clothes. 
They did suspect he was carrying off smuggled articles; and, in my 
judgment, they knew that he was engaged in some criminal project. 
The plan of the theft required Jacques to come upon the ship three 
times in the prosecution of bis design during the few days the ship 
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was lying în port. He had no business there. His repeated visits 
were of themaelves suspicious, as the two seamen well understood, 
and theae visits should hâve been known and observed by some re- 
sponsible officer of the ship. The habit of admitting friands of the 
passengers on sailing days on board the ship undoubtedly gives op- 
portunity for thieves to come aboard, but this renders it obligatory 
to keep reasonable watch of the movements of suspicious characters. 
Had reasonable attention and watch been given at the gangway, it is 
difficult to see how Jacques, stufïed out, pale, and staggering with 
125 pounds of gold in bags about his waist, couîd hâve passed unob- 
served. 

While the facts in this instance présent none of those évidences 
of gross négligence which were exhibited in the case of King v. Shep- 
herd, 3 Story, 349, 361, I cannot avoid the conclusion that there 
was a lack, in the particulars above mentioned, of that reasonable 
vigilance and caution to prevent theft which the law imposes upon 
the carrier, notwithstanding the exception of loss by theft or robbei'y ; 
and a lack of that care also which, by the common understanding, 
the ship is expected to exercise. This négligence, both before and at 
the time of the theft, co-operated with it. Without this neglect, I 
aru satisfied the theft would not bave been accomplished; and the 
libelant is therefore entitled to a decree for $22,871.50, with inter- 
est from June 1, 1880, and costs. 



The Hadji. 

{Circuit Court, S. D. New York.. July 1, 1884.) 

, Common Cabribrs— Bilii of Lading— Nbgltgencb— Release of Resfokst- 

BILITT AGAINST INSURABLE DaMAGB. 

If a condition in a bill of lading, relieving the carrier from liability for " any 
damage that can be insured against," is to receive an unqualifitd construction, 
and be deemed to include a loss arising from the négligence of the carrier, it is 
obnoxious to public policy, and therefore void. 
Bame — Public Policy. 

Public policy demands that the right of the shipper to absolute security 
against the négligence of the carrier, and of ail persons engaged in perforraing 
his duty, shall not be taken away by any arrangement or agreement between 
the parties to the service. 

BAMB — ^iMPIilED ReLEASE. 

The same reasons that forbid the récognition of an express contract between 
the carrier and the shipper, exempting the former from liability for his own 
négligence, forbid a contract between them which is designed to work the 
same resuit. That which cannot be done directly, will not be permitted to be 
done indirectly. 
Same — Thb Objection Definbd. 

The objection to a condition releasing the carrier from liability for an insur- 
able damage lies in its tendency to impose upon the shipper the burden of pro- 
tecting himself against a risli which it is the carrier'» duty to assume, and 
which the law will not permit him to évade It is better that the carrier 
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should be paid a hîgher freight, conséquent upon his insurins; himself against 
damage to which his own négligence may contribute, than that he should be 
given immunity by the shipper. 

In Admiralty, 

Sidney Chubb, for libelant. 

Butler, Stillman é Hubh.ird, for claimant. 

Wallacb, J. The proofs show satisfactorily that the libelant's mer- 
chandise was injured by the sea-water which entered the hold of the 
Hadji through the seams of the ballast-tanks, owing to the faulty con- 
struction of the tank. The top of the tank was not made sufficiently 
rigid; its motion removed the head of the rivets which fastened the 
seams betweeu the several plates of iron forming the top, and the 
water from the tank entered by the opened seams. The goods were 
shipped under a bill of lading containing varions restrictions of lia- 
bility on the part of the carrier, among whick was the folio wing : "No 
damage that can be insured against will be paid for." Insurance 
was effected by the libelant in two marine Insurance companies, and 
before the libel herein was filed the insurers paid to libelants the loss 
arising from the injury to the goods. 

If the condition relieving the carrier îrova liability for "any dam- 
age that can be insured against," is to receive an unqualifled con- 
struction, and be deemed to inelude a loss arising by the négligence 
of the carrier, it is obnoxious to public policy, and tberefore void, ac- 
cording to the authorities which are controUing upon this court. The 
. law, as tersely stated in Noy, Max. p. 93, "If a carrier would refuse 
to carry unless promise were made to him that he shall not be eharged 
with any miscarriage, that promise is void," is the rule of the fédéral 
courts. He may stipulate, however, for such a reasonable modifica- 
tion of his common-law liability as is not inconsistent with his essen- 
tial duties to the public; he may absolve himself from responsibilty 
as an insurer against accident or misfortune; but he cannot exempt 
himself frorû the conséquence of his own négligence or that ôf his 
employés. Public policy demands that the right of the shipper to 
absolute security against the négligence of the carrier, and of ail per- 
sons engaged in performing his duty, shall not be taken away by any 
arrangement or agreement between the parties to the service. York 
Go. v. Central R. Go. 3 Wall. 107; Bailroad Go. v. Lockwood, 17 Wall. 
•357; Banh of Kentucky v. Express Go. 93 U. S. 174. The same 
reasons that forbid the récognition of an express contraet between the 
carrier and the shipper, exempting the former from liability for his 
own négligence, forbid a contraet between them which is designed to 
work ont the same resuit. That which cannot be done directly, will 
not be permitted to be done indirectly. If the carrier may refuse to 
carry unless the shipper will look to some other party in case of mis- 
carriage, the resuit is the same, and the conséquences to the public 
are the same, as though he refused to carry at ail, unless upon his 
own terms as to liability. 
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In this view it is quite immaterial, under such a stipulation as is 
contained in the bill of lading, whether the shippers can or cannot 
obtain insuranoe which will protect from loss by the carrier's négli- 
gence, or whether the libelants actually did obtain such insurance. 
It Buffices that the carrier cannot divest himself of his own responsi- 
bility for négligence by requiring the shipper to protect himself 
against it; and that an agreement having this opération is void. 

Authorities are cited holding that the carrier may, by stipulation 
in his contraot, reserve to himself tbe benefit of any insurance which 
the shipper may hâve effected upon the goods; and thus, although 
the loss might arise from his misconduct, may secure the indemnity 
taken by the shipper. Thèse authorities fall short of the point. It 
is orie thing to sanction a contract by which a carrier is permitted to 
indemnify himself against loss out of a fund which the shipper has 
received or may receive on account of the loss, and another to sanc- 
tion one which requires the shipper to obtain such a fund as a con- 
dition of the carrier's undertaking, or which absolves the carrier from 
liability in default of obtaining the fund. 

Rintoul v, New York Cent. B. Go. 17 Fed, Eep. 905, was a décision 
of this court. The bill of lading contained a clause providing that in 
case of loss or damage to the property transported, whereby any légal 
liabilitj' might be incurred, the carrier should hâve the fuU benefit of 
any insurance that might hâve been eiïected on the property by the 
shipper. The learned judge who deeided that case placed the right 
of the carrier to enforce such a stipulation upon the ground that the 
shipper was under no obligation to insure, and the stipulation was 
net, therefore, one in effect to exempt the carrier from liability. He 
states: "If it was a part of the bill of lading that the owner must 
insure for the benefit of the carrier, such condition would be unfair." 
This observation applies to the contract which was sustained in the 
case QÎ Phœnix Ins. Go. v. Erie é Western T. Go. 10 Biss. 18; and 
in the case of Garstairs v, Mechanics' & Traders' Ins. Go. 18 Fed. 
Eep. 473, where a similar stipulation was held valid. 

It is true, as ail thèse cases assume, that a common carrier may 
make a valid contract of insurance for protection against the consé- 
quences of his own négligence. He is under no higher obligations 
towards the insurer not to be careless, than is any other party who 
desires insurance ; and one of the principal objects contemplated by 
the contract of insurance ia the protection against loss to the assured, 
of which the primary cause may be his négligence, or that of his 
agents. Ang. Ins. § 125. This being so, it does not seem unreason- 
able to hold the shipper to the contract he has seen fit to make with 
the carrier. But it is quite another thing to permit à carrier to com- 
pel the shipper, as a condition for the transportation of his goods, 
to enter into an independent contract with a third party for the car- 
rier's benefit, in order that the latter may escape loss arising from 
his own conduct. It may be that, when the carrier insures himself, 
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he will charge the sbipper a Hglier price for carrjîng his goods, while, 
if the shipper agrées to insure for the carrier's benefit, he may get a 
Ipwer rate from the carrier; but the objection to the condition lies in 
its tendency to impose upon the shipper the burden of protecting him- 
self against a risk which it is the carrier's duty to assume, and 
which the law will not permit him to évade. The only effect that 
can be given to the stipulation hère is by construing it as exempting 
the claimants from liability for any damage that the shipper could 
insure against, not arising from the carrier's own négligence, (Yale 
Co. V. Central R. R, 3 Wall. 107; Bank qf Kentucky v. Adams Exp. 
Co. 93 U. S. 174;) and in the courts of this state, where it is held 
that carriers may, by express contraet, exempt themselves from lia- 
bility arising from their own négligence, the rule is that wheu the 
gênerai words may operate without including the négligence of the 
carrier or his servants, it will not be presumed that it was intended 
to include such négligence in the exemption. Wells v. Steam Nav. 
Co. 8 N. Y. 375; Steinweig v. Erie Ry. Co. 43 N. Y. 123. 

In the case of Mynard v. Syracuse, etc., R. Co. 71 N. Y. 180, the 
contraet released the carrier from "ail claims on account of any dam- 
age or injury to the property, from whatsoever cause arising." But 
it was held that the exemption did not include an injury arising from 
the carrier's négligence. 

It is the first duty of a common carrier by water to provide a ves-^ 
sel tight, stanch, and fit for the employment for which he holds it 
eut to the public. Ang. Car. § 173. The breach of this duty is the 
Personal default of the vessel-owner. Lyon v. Mells, 5 East, 428. 
The loss sustained by the libelants, therefore, arose from the carrier's- 
own négligence. 

The other points urgéd by the appellants as a défense to the ac- 
tion are not of sufficient merit to require considération. 

The decree of the district court is afûrmed, with interest and costs.. 



The Exile, Her Tackle, etc. 
{Dittria Court, D. New Jersey. July 5, 1884.) 

LlBBL FOR WAGBS— SAIIiOB— BHIPPINO ARTICLES— CoNTBACT. 

At'ter a sailor has put his narae to the shipping articles the court must re- 
gard the terms of those articles as the contraet flnally eatered into by the par- 
ties. 
Samb— SiaiTOîS nr Presencei of Britibh Consul — INfbrencb — Estoppbl. 

When it appears that a sailor signed the shipping articles in the présence of 
the British consul at Bordeaux, in the absence of proof to the contrary oiie 
must assume that the consul toolc pains to explain to him the nature, purpose, 
and eflfect of the agreement. The sailor cannot afterwards absolve himscif 
from the performance of the duties undertaken by him. by alleging that her 
did not understand what he agreed to. 
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Lîbel în Rem. 

Beehe é Wilcox, for libelants. 

Jas. K. mil, Wing é Shoudy, for claimants. 

Nixon, J. This is a libel for wages. The défense is that the libel- 
ant had signed shipping articles for a voyage and deserted before 
the voyage was ended. The proofs show that the Exile is a British 
vessel, and thafc she was lying in the port of Bordeaux, France, about 
the lirst of August, 1S83, when the libelant, in the présence of the 
British consul, signed an agreement for a voyage "from Bordeaux to 
Sandy Hook," and "or any port or places in the United States of Amer- 
ica, or dominion of Canada," and "or any port or places in the known 
world, where employment may be obtained, trading to and fro, and 
baek to a final port of diseharge in the United Kingdom, or continent 
of Europe, calling for orders if required; voyage not to exceed one 
year." He was to act as cook and steward during the voyage, at $30 
per month, — $20 of the wages being advanced on entry. The ship- 
ping articles are exhibited in the suit, and bear date July 30, 1883. 
The bark sailed for New York on the fifth of August, and arrived at 
that port on the eleventh of the foUowing September. It appears in 
the proofs that as soon as he reached the port of New York he had 
conversation with the master about leaving the vessel. He asked for 
his diseharge, alleging that he understood he shipped only to New 
York, or some port in the United States, of which nation he was a 
citizen. The master insisted, however, that he had signed for the 
voyage, which would nofc terminate until their return to the United 
Xingdom or the continent of Europe ; but consented to discharge him 
in a few days, if he could satisfactorily fill his place, and if, in the 
mean time, he would clean up things, and properly attend to his 
work. On the thirteenth of September, betweeu 4 and 5 o'cloek in 
the afternoon, in the absence of the master, but in the présence of 
the mate, he packed up his clothes and left the bark. The officiai 
log of the Exile shows the foUowing entry of the date of September 
13, 1883: "David Mitchell deserted this afternoon, taking his ef- 
fects." It is properly attested by the names of the captain and first 
mate. The libelant subsequently demanded of the master the bal- 
ance of his wages due, to wit, $22; and, payment being refused, he 
filed this libel to recover the same. 

There is no dispute about the libelant's signing the shipping arti- 
cles, or that the contract was for one year, unless the voyage was 
sooner ended, or that the vojage contemplated a return to the united 
kingdom, or to the continent of Europe, after visiting Sandy Hook, 
or some other port or ports of the United States. Leaving the ship 
at New York without a discharge was a forfeiture of the wages which 
had accrued, unless the libelant had justifiable cause for leaving the 
vessel. 

The libelant allèges that he had two good gi-ounds for going ashore. 
The first one is that he informed the master, and the matter under- 
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stood that he was expected to remain witb him only until the vessel 
reached some port in the United States, whither he was bound, and 
where he belonged. The second is, miseonduct on the part of the 
captain during the voyage to the United States. Bad treatment is 
alleged generally. The only spécifie acts referred to are the fréquent 
offers of the captain that they should settle their différences by Per- 
sonal combat. The first is not tenable, no matter what the antécéd- 
ent conversation between the parties may iiave been, after the libel- 
ant put his nanie to the shipping articles ; the court must regard the 
terms of thèse articles as the contract iinally entered into by the par- 
ties. The master was not présent when tiîe libelant signed the ar- 
ticles. The latter went before the British consul at Bordeaux, and 
signed in his présence, and one must assume, in the absence of proof 
to the eontrary, that the consul took pains to explain to him the nature, 
purport, and effeot of the agreement. He eannot now absolve him- 
self from the performance of the duties undertaken by him, by alleg- 
ing that he did not understand what he agreed to. I hâve had more 
doubts abo'ut the second ground. Seamen are entitled to proper 
treatment by their officers; and offers to fight by the master is cer- 
tainly unofBcer-like conduct. But in the présent case it seems to 
hâve been harmless bravado. It was doubtless exasperating, but no 
injury resulted to the libelant, especially after he declined the con- 
test, and told the captain that he had come on board, not to fight, 
but to do his duty. 

After a careful review of the whole testimony, I am of the opinion 
that, under the gênerai principles of the maritime law, the libelant 
has forfeited his wages by leaving the ship, without permission or 
discharge, in the midst of the voyage, and that the libel must be 
dismissed. In conséquence of the master's belligerent disposition, 
I shall withhold costs. 
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OzâEK Land Co. V. Léonard. 
fOire'iU OouH, F.. 1>. Arkan-n . April Term, 1884.) 

1. Ejectment — Possession bt Défendant — Abkansas Rulk. 

In Arkansas, before the plaintifE caa recover in ejectment, he must sliow tliat 
at the time of the commencement of the action the défendant was in posses- 
sion. 

2. PossEssioif— CnTTiNG AND Hauling Ofp Timber, not. 

Tlie mère act of cutting timber on land, and hauling it oflE, is not such pos- 
session of the land as will entitle the owner to maintain ejectment against the 
trespasser, and occasional intrusions of this sort do not constitute possession, 
whether done under claim of title or not. 

In Equity, 

John B. Jones, for plaintiff. 

T. W. Brown and 0. P. Lyles, for défendant. 

Caldwell, J. This a suit to remove a cloud from title to lands. 
The défendant has demurred to the bill. Ail the questions raised 
by tlie demuner hâve been decided in Lamb v. Farrell, 21 Fed. Eep. 
5, save one. 

The one question remaining to be decided arises on this clause of 
the bill : 

"Your orator further represents that no person whatever is in the actua! 
possession of aaid lands; that your orator, by virtue of being the légal owner 
of said lands, is in constructlve possession thereof ; that said lands are wild 
and uneultivated lands, and chiefly valuable for the timber standing and giow- 
ing thereon; that said lands are well timbered, and valuable for such timber. 
Your orator further represents that said J. W. Léonard is trespassing on said 
lands, and cutting and hauling ofl the most valuable trees, and is using said 
clouds, and pretending to be the owner of said lands by virtue of said con- 
veyances. " 

And as a basis for an injunction (not moved for) it is further al- 
leged that the défendant is a non-resident and insolvent. 

It is said this clause of the bill shows the défendant is in posses- 
sion of the lands, and that as the plaintiff claims to hold the légal 
title he has an adéquate remedy at law. The statute of this state 
requires the action for the recovery of real property to "be brought 
against the person in possession;" and to entitle the plaintiff to re- 
cover, he must show "that at the time of the commencement of the 
action the défendant was in possession." Gantt, Dig. §§ 2251, 
2258. Whether the défendant was in possession at the commence- 
ment of the suit is an issuable fact; and unless the plaintiff proves 
the affirmative to the satisfaction of the jury, he must fail in his 
suit. Tyler, Ej. & Adv. Enj. 472; Owen v. Fowler, 24 Cal. 192; 
Owen V. Morton, Id. 373; Pope v. Dalfon, 31 Cal. 218; Willlamson v. 
Craivford, 7 Blackf. 12; Pope v. Pendergraat, 1 A. K. Marsh. 122. 

The bill allèges that no one is in possession of the lands, and that 
they are wild and uneultivated. It is true, the bill further allégea 
v.20,no.l4— 56 
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that the défendant îs trespassing on the lands by cuttîng and hauling 
off timber. But the mère act of cutting timber en land, and hauling 
it ofif, is not such possession of the land as will entitle the owner to 
maintain ejectment against the trespasser. Occasional intrusions of 
this sort do not constitute possession, whether done under claim of 
title or not. It is not a claim of title, but "possession," that the 
statute of this state makes essential to the successful maintenance of 
an action of ejectment. It is clear, the facts set ont in the bill would 
not amount to adverse possession on the part of the défendant. 
"Going upon land from time to time, and cutting logs thereon, does 
not give possession. Such acts are mère trespasses upon the land 
against the true owner, whoever he may be. * * * But it never 
was supposed that the huuter had possession of the forest through 
which he roamed in pursuit of game; and no more can a wood-chop- 
per be said to possess the woods into which he enters to eut logs." 
Thompson, y. Burham, 79 N. Y. 93; Austin v. Holt, 32 Wis. 478, 
490; Washhurn v. Cutter, 17 Minn. (Gil.) 835; 3 Washb, Eeal Prop. 
133, 134. 

There is nothing on the record to show the land is not susceptible 
of actual occupation, cultivation, and improvement. The case is not 
within the rule of Ewing v. Burnet, 11 Pet. 41, and Door \, School- 
dist. 40 Ark. 237. 

Under the consent rule, in the old form of the action of ejectment, 
the défendant was compelled to confesa lease, entry, and possession, or 
pay the costs of suit, and the plaintifif could bring another action, (3 Bl. 
€omm. 205; Tyler, Ej. 458, 472;) and in many of the states, by stat- 
ute, actions of ejectment may now be brought against persons claim- 
ing title or interests in real property, although not in possession. 
Harvey v. Tyler, 2 Wall. 328, 348 ; Tyler, Ej. 458, 472. But neither 
of thèse rules, as we hâve seen, hâve application hère. In this state a 
verdict and judgment in ejectment is final and conclusive on the title 
and right of possession put in issue by the pleadings. Where this is 
the rule it is difficult to perçoive why the possession of the land by the 
défendant should be an indispensable prerequisite to the plaintiff's 
right to bave the merits of their respective tilles tried at law. It is 
probably another instance of the continuance of a rule after the rea- 
son for it bas ceased to exist, and after it bas becorue an obstruction 
rather tban an aid to the administration of justice. However this 
may be, the old rule is imbedded in the statute law of this state, and 
the courts are powerless to change it. 

Section 723 of the Eevised Statutes of the United States provides 
that "suits in equity shall not be sustained in either of the courts of 
the United States in any case where a plain, adéquate, and complète 
remedy may be had at law;" but the suprême court say : "This is 
merely directory of the pre-existing rule, and does not apply where 
the remedy is not plain, adéquate, and complète; or, in other words, 
where it is not as practical and efficient to the ends of justice, and to 
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ïts prompt administration, as the remedy in equity." Oelrlchs v. 
Spain, 15 Wall. 211, 228. 

On the face of the bill it is net "plain" the plaintiff could success- 
fuUy maintain an action of ejectment against the défendant, if he 
should, as he probably would, deny his possession. On the contrary, 
it is quite plain the défendant would hâve the verdict on that issue. 

Demurrer overruled. 



LiGGETT & Myee Tobacco Co. v. Hïnes. 
'District Court, W. D. Arkansas. May Term, 1884.) 

1. Tkade-Makk — Infkingement. 

In a case where it is claimed that a trade-mark lias been infringed, to consti- 
tute an infringeraent it is not necessary that the device complained of should 
be a/ae simûe, of the device of complainants. There may be an infringement 
without exact similarity. 

2. Same — ResbmbIjANCb. 

Two trade-marks are substantially the same in légal contemplation, if the 
resemblance is such as to deceive an ordinary purchaser, giving such attention 
to the same as such a purchaser usually gives, and to cause him to purchaso 
the one supposing it to be the other. 

3. SaMS— LlABII.ITY TO Deceive. 

The resemblance need not be such as would deceive persons seeing the two 
trade-marks placed sida by side, or as would deceive experts. 

4. Same — Intention to Deceive. 

There may be an infringement without a spécifie intent to deceive the pub- 
lic. If the eilect of the device, when considered alone or in connection with 
the shape, size, character, and appearance of the article upon which it is placed, 
is to deceive, the party adopting it must be held to hâve intended déception ; 
as every man is held to hâve intended the necessary, natural, and probable 
conséquences of his own acts. 

This is a bill in equity, brought hère on account of citizenship of 
the respective parties, to perpetually restrain the défendant from 
using the mark attached to complainant's exhibit, "Eobert S. Hynes' 
Plug Tobacco," on plug tobacco, complainants claiming to hâve an 
established right to the use of the mark of a "star" affixed to plugs 
of tobacco as a trade-mark, and complainant's mark is shown on 
complainant's exhibit, "Liggett & Myer's Plug Tobacco." Spécimens 
or samples of both the complainant's and defendant's goods are pro- 
duced in court and offered in évidence ; also wood engraving of the 
same in the brief of the complainant. 

Paul Bakewell, for complainant. 

Glendenning d Sandels, for défendant. 

Paeker, J. The law is well settled that a party who has appro- 
priated a particular trade-mark to distinguish his goods from other 
similar goods has a right or property in it v?hich entitles him to its 
exclusive use, and that this right is of such a nature that equity will 
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protect it by injunction from innovation. Hostetter v. Van Winkle, 
1 Dill. 329. The leading principle upon which the law of trade- 
mark is based, is that the honest, skillful, and industrious manufac- 
turer, or enterprising nierehant, who has produced or brought into 
the market an article of use or consumption that bas found favor 
with the people, and who, by afïïxing to it some name, mark, device, 
or symbol which serves to distinguish it as his, and to distinguish it 
from ail others, bas furnished his individual guaranty and assurance 
of the quality and integrity of the manufacture, shall receive the first 
reward of his honesty, skill, industry, or enterprise, and shall in no 
manner and to no extent be deprived of the same by another, who 
to that end appropriâtes and applies to his production the same, or a 
colorable imitation of the same name, mark, device, or symbol, so 
that the public are or may be deceived or misled into the purchase of 
the productions of the one, supposing them to be those of the other. 
C Wait, Act. & Def. 23, and authorities there cited. 

The question to be considered in this case is whether the conduct 
of the défendant amounts to an infringement of the plaintiff's trade- 
mark, or an injury to his légal or équitable rights. As was well re- 
mai-ked by the Kentucky court of appeals in the case of Avery v. 
Mickle: "The object of the trade-mark law is to prevent one person 
from selling his goods as those of another, to the injury of the latter 
and of the public." It grew out of the philosophy of the gênerai 
rule that every man should so use his own property and rights as 
not to injure the property or rights of another, unless some priority 
of right or emergency exists to justify a necessarily différent manner 
of use. 

It is true, in this case, that the trade-mark upon the tobacco of de- 
fendant is not a fac simile of that upon the tobacco of plaintiff. If it 
was, it would, of course, be an infringement. They are not exactly 
similar. But to constitute an infringement exact similarity is not 
required; there may be an infringement without it. The suprême 
court of the United States in Gorham Co. y. White, 14 Wall. 511, dé- 
clares : "Two trade-marks are substantially the same in légal contem- 
plation if the resemblance is such as to deeeive an ordinary pur- 
chaser," — giving such attention to the same as such a purchaser 
usually gives, and to cause him to purchase the one supposing it to 
be the other. The same court, in McLean v. Fleming, 96 U. S. 255, 
says : " Where the similarity is sufficient to convey a false impression 
to the public mind, and is of a character to mislead and deeeive the or- 
dinary purchaser in the exercise of ordinary care and caution in such 
matters, it is sufficient to give the injured party a right to redress." 
Nor need the resemblance be such as would deeeive persons seeing the 
two trade-marks placed side by side, {Manuf'g Co.v, Traîner, 101 U. 
S. 64,) or such as would deeeive experts, persons, because of their 
peculiar knowledge from their being wholesale or retail dealers, or in 
any other way specially conversant with the trade-mark simulated. 
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But the trades-man brings his privilège of using a particular trade- 
mark under the protection of equity if he proves, or it is apparent or 
manifest to the court by inspection, that the représentation employed 
bears such a resemblance to his as to be calculated to mislead the 
public generally, who are purchasers of the article, to make it pass 
with them for the one sold by him. If the indicia or signs used tend 
to that resuit, the party aggrieved will be entitled to an injunction. 

This principle is sustaiued by the cases above referred to; by Wal- 
lon, v. Croivley, 3 Blatchf. 440; 2 Story, Bq. Jur. 951; 2 Kent, 
Comm, 453 ; and a long and unbroken Une of authorities, American 
and English. 

The différence in the trade-marks of the plaintiff and défendant, in 
this case, would, perbaps, be at once detected by the intelligent user 
of tobacco, looking for his favorite brand, just as the man of luxuri- 
ous tastes would discern his favorite brand of Champagne. But the 
plaintiff is entitled to protection if the trade-mark of défendant would 
deceive the ordinary purchaser, purchasing as such persons ordina- 
rily do. In this connection we must not lose sight of the character of 
the article, the use to which it is put, the kind of people who ask 
for it, and the manner in which they usually order it. 

There is no proof in this case, coming from living witnesses, that 
the défendant adopted the trade-mark complained of with the spécifie 
intent of selling his tobacco as the tobacco of plaintiff, or that he ex- 
pected to deceive the public. But if it is apparent to the court from 
an inspection of the two articles, or the court is able to see by such 
inspection, that plaintiff's trade-mark is so simulated as probably to 
deceive customers or patrons of liis trade or business, there is good 
ground for the court to enjoin. Filley v. Fassett, 44 Mo. 173. If 
the effeet of the simulated trade-mark is to deceive the public inte 
the belief that the article upon which it is placed is the article of soma 
other manufacturer, then it is a déception, whether it was the act- 
ual intention of the person using the simulated trade-mark to deceive 
or not, as the principle of law applies that persons are held to hâve 
intended the necessary, natural, and probable conséquences of their 
acts. 

In looking at the trade-mark to see whether it is so far an imita- 
tion of another as to deceive ordinary customers exercising ordinary 
care when purchasing, we must not look at the device alone, but we 
must aiso examine the article upon which it is placed, and if there is 
a resemblance in it to another article bearing the trade-mark that is 
claimed to hâve been infringed, and if this resemblance, when blended 
with the appearance of the device, has a tendency to deceive the or- 
dinary public into the belief that they are buying the other article, 
then the very nature of the article becomes potential évidence in the 
jase to show a purpose to deceive. 

In this case, if the device of défendant was upon a plug of tobacco 
différent in shape from that of , complainant, the chance of déception 
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would be so slight that no court could find from the appearance of 
the two designs that the ordinary public would be deceived. Now, 
wbile there is no trade-mark in the shape of the plugs of tobacco of 
complainant, and consequently the défendant could make his plugs 
in any shape he pleased, without being guilty of an infringement, yet 
when he makes his plugs in such a way as to give them the gênerai 
appearance of complainaut's, and puts on them a device of such a 
character, and of such shape and appearance, as that the customer 
generally, when he sees the shape and appearance of the plug, and 
the device on it, will be deceived into the belief that it is complain- 
ant's tobacco that he is buying, there is a state of case presented by 
blending the size, nature, structure, and appearance of the plug with 
the device which would not exist if we viewed either the plug of to- 
bacco or the device separately. 

Taking this as the true rule, and applying it in this case, I am 
forced to the conclusion that the ordinary mass of purchasers would 
be deceived, after paying ordinary attention when purchasing, into the 
belief that they were buying the tobacco of complainant, when in fact 
they were getting the tobacco of the défendant. Ordinary care, in 
this connection, means the care that men ordinarily exercise when 
buying chewing tobacco. 

Entertaining this view of the case, I think complainant is entitled 
to an injunction enjoining défendant from using the device adopted 
by him; and it will be so ordered. 



Sheebeb, Guardian, v. Manhattan Lipe Ins. Co.* 
(Circuit Court, D. Kentucky. July 15, 1884.) 

1, IssTTRANOB — Construction op Pomct — " On or Befoke." 

Where an insurance pollcy coniains a stipulation that the policy shall déter- 
mine if the premium is not paid "on or before the day " lixed, and by a sepa- 
rate instrument, delivered simultaneously with the policy, and for the same 
considération, the company agrées, after the payment of three annual premi- 
ums, to issue a paid-up policy for a proportionate amount on the surrender of 
the policy to the company " on or before it shall expire by the non-payment of 
the fourth or any subséquent annual premium," the stipulation and agreement 
should be read together as one contract, and the word " on " in the contract 
should be construed to mean the instant of the expiration of the policy. 

2. Same— Paid-Up Policy. 

In such a case the time of the surrender of the policy is of the essence of the 
contract, and the insured is not entitled to a paid-up policy on the surrender 
of the original policy after it bas expired by non-payment pf a premium 

Former opinion in this case, 16 Fbd. Hbf. 720, moditied. 

In Equity. 
iReported by Geo. Dullelle, Asst. U. S. Atty. 
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James S. Pirtle and Goodloe d Roberts, for complainants. 

Fellows, Hoyt é Schell and Young é Trabue, for défendant. 

Baer, J. After the demurrer to the bill waa overruled, the défend- 
ant answered, and upon the issues made bas taken testimony. It 
appears from this évidence that the défendant holds the note of Duer- 
son for $491.40, which is as follows, viz.: 

^'$491 .40. New York, May 9, 1869. 

"Twelve months after date, for value received, I promise to pay to the Man- 
hattan Life Insurance Company of New York, or order, four hundred and 
ninety-one 40-100 dollars, with interest, payable annually in advance. In case 
of the death of William P. Duerson, insured in policy No. 17,241, the amouut 
of thia note is to be deducted from the amount of the said policy, or canceled 
by profits. 

"No. 18,401. Wm. F. Duerson.» 

This note is for the same amount as the annaal premium due that 
day, and although the complainant exhibits a receipt for that premium 
paid in cash, the note was, no doubt, taken for a premium loan as of 
that date. The receipt of May 9, 1869, for the annual premium, 
acknowledges the receipt of cash, and nowhere indicates that it was 
paid with a premium loan, or that one was made. The receipt for 
the next year, May 9, 1870, has a mémorandum at the bottom which 
would indicate that $42.65 had been paid as interest in advance, 
and as the premium loan of that date is statod at $163.80, this in- 
terest must bave included another loan. The évidence is that neither 
the cash nor the note, given May 9, 1870, was received by the home 
office. This, however, does not affeot the right of complainants, as 
the receipt for the premium is signed, and was delivered by the proper 
officers of the company. It appears that no interest has been paid 
after May 9, 1870, upon either note. The testimony also proves that 
the agreement under which complainants claim the right to a paid- 
up policy was executed aud delivered simultaneously with the origi- 
nal policy, and that after the assured failed to pay the premium due 
May 9, 1871, the original policy was marked oiï on the oompany's 
books, and no longer eonsidered an existing liability, and that the 
reserve which was intended to provide for the payment of the loss has 
been distributed among the policy-holders of the company, and that, 
by reason thereof , the company's ability and condition as to the pay- 
meùt of this loss has materially changed since May 9, 1871. In 
other respects the record remains as when heard on the demurrer. 

The learned counsel for the défendant insist that complainants are 
not entitled to relief, because (1) the agreement made the right to a 
paid-up policy conditional upon the surrender of the original policy 
on or before it expired by the non-payment of the fourth or any sub- 
séquent annual payment, and the time of surrender is of the es- 
sence of the contract ; (2j that the right to a paid-up policy is for- 
feited because of the neglect to pay the interest on Duerson's Eiotes 
in advance. 
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The last proposition need not be considered further than to call at- 
tention to the fact that neither the policy nor the note déclares that 
the non-payment of the interest in adyance shall forfeit the right to 
recover a loss or to a paid-up policy. The only provision in the pol- 
icy in regard to premium loan notes is that in adjusting the loss there 
shall be deducted "therefrom the amount of ail unpaid notes given 
for loans" on that policy. The note which is exhibited by défendant 
provides that the amount of it "is to be deducted from the amouut of 
said policy or canceled by profits," and, although the interest is to 
be paid in advance, there is no penalty for its non-payment. 

But the other is a much more serious question. In considering it 
on demurrer, the then court expressed much doubt, but, following the 
view expressed by the Kentueky court of appeals in Montgomery v. 
Phœnix Mutual Life Ins. Go. 14. Bush. 54, overruled the demurrer. 
It now appears that the agreement and the policy were delivered sim- 
ultaneously, and for the same considération. Thej must therefore 
be read together, and as one agreement. The two, thrown together, 
would read, upon the point under considération, thns, viz. : "In case 
the said Sallie W. Duerson shall not pay the said premiums on or 
before the day hereinbefore mentioned for the payment thereof , then, 
and in every such case, the said eompany shall not be liable for the 
payment of the sum assured, or any part thereof, and this policy 
shall cease and détermine;" and "it is hereby understood and agreed 
that after the receipt by the Manhattan Life Insurance Compary of 

not less than three annual premiums, on within policy No. , 

and on the surrender of said policy to said eompany on or before it 
shall expire by the non-payment of the fourth or any subséquent an- 
nual premium, the said eompany will issue a policy not subject to 
any subséquent annual premiums," etc. 

It is insisted for -the complainants that "on or before it shall ex- 
pire" must mean after the policy has expired, else the word "on" is 
without meaning. The defendant's counsel, on the contrary, insist 
that the agreement requires the surrender while the policy is alive, 
and the surrender of a live policy, and upon this draw a distinction 
between this case and that of Montgomery, in which the policy pro- 
vided for the surrender of the policy within 12 months after its ex- 
piration. We think the word "on" in this agreement means at the 
instant of the expiration of the policy, and the word "before" any 
time in advance of that instant. We, however, do not concur in the 
suggestion that there is a material différence between the case at bar 
and Montgomery's. Hère the surrender of the original policy may 
be made at the very instant of its expiration, when the policy, if alive 
at ail, has no appréciable value. The value of the policy surrendered 
may not be a considération for the paid-up one. Indeed, we are in- 
clined to the opinion that under this agreement Mrs. Duerson was 
entitled to the fuU insurance, $10,000, until noon, May 9, 1871, and 
a paid-up policy for the lesser sum commencing from that time. The 
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contract is not explicit upon this point, but the fair and reasonable 
construction is that the annual payment made May 9, 1870, paid for 
the full Insurance, $10,000, for the current year, and that the insur- 
ance for the lesser sum did not commence until the end of this cur- 
rent year, and this, without regard to the date of the élection, (if 
within the year,) to take a paid-up policy. 

If this be the proper construction, then the argument which is so 
earnestly urged, that the surrender of a live policy for the $10,000 
and for a part of the current year was to be a material considération 
for the delivery by the company of a paid-up policy for the lesser 
sum, is not a sound one. This argument may, however, be unsound, 
and yet the time of the surrender of the original policy be intended by 
the parties to be of the essence of the contract. Eeading the policy 
and the agreement as one contract, I bave concluded, after a careful 
reconsideration of the question and the authorities, that the time of 
the surrender of the old policy is of the essence of this contract. 

In discussing the demurrer I considered the agreement and the 
policy as distinct contracts, and indicated that the surrender of the 
policy was a condition précèdent to getting a paid-up policy, but that 
the time of the surrender was immaterial; but, reading the policy 
and agreement as one contract, I do not think this distinction a sound 
one, or, indeed, sustained by the language of the agreement. 

This court, while always inclined to follow the décisions of the 
state courts, because it administers the law concurrently with them, 
yet is not bound by such décisions. 16 Pet. 45; 102 U. S. 14. 

The very able opinion in Monigomery v. Phœnix Mutual Life Ins. 
Co., supra, is not sustained by the weight of authority, and we think 
it, as well as the opinion on the demurrer in this case, are to be criti- 
eised, because they apply the rules of construction applicable to con- 
tracts for land, to the construction of an insurance contract. Courts 
in construing contracts may look to the subject-matter and the sur- 
rounding circumstances, and may avail themselves of the same light 
which the parties to the contract possessed. Merriam v. U. S. 107 
U. S. 441; S. C. 2 Sup. Ct. Eep. 536. 

In this case the language, strictly construed, binds the company to 
issue a paid-up policy only "after the receipt of not less than threo 
annual premiums ; * * • and on the surrender of said policy 
to the company on or before it shall expire," etc. 

The right to a paid-up policy commenced only after the payment 
of the requisite number of annual premiums, and itwas on condition 
that the policy was surrendered "on or bofore it shall expire" by rea- 
son of the non-payment of premiums. This was the time fixed witbin 
which the company was bound to issue a paid-up policy. The effect 
of the surrender may or may not bave deprived the assured of the 
full insurance for the remainder of the year. In our view, it is not 
material to détermine the effect of such a surrender; the important 
question is, bas the agreement limited the time within which the sur- 
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render must be made? If we considered the subject-matter of thia 
contract, and the circumstances under whicfa this and other Insurance 
oompanies do business, we feel constrained to give défendant a strict 
construction of this agreement, even though it may be a hardship 
upon complainants, who are infants. 

The overwhelming weight of authority is against the court in Mont- 
gomery v. Phœnix Mutual Life Ins. Co. Most of thèse décisions hâve 
been delivered since that opinion, and some of them since the over- 
ruling of the demurrer. See Atty. Oen. v. Continental Ins. Co. 93 N. 
Y. 74; Hudson v. Knickerhocker Life Ins. Co. 28 N. J. Eq. 168; Bus- 
sing's Ex'r v. Union Mut. Life Ins. Co. 34 Ohio St. 222; S. C. 8 Ins. 
Law J. 218; Universal Life Ins. Co. v. Whitehead, 58 Miss. 222; S. 
C. 10 Ins. Law J. 337 ; Coffey v. Universal Life Ins. Co. 10 Ins. Law 
J. 525; Smith v. Nat. Life Ins. Co. 13 Ins. Law J. 330. 

The bill should be dismissed, with costs. 

Matthews, Justice. I concur fully in the reasoning and conclu- 
sion of this opinion. The language of the contract, it seems to me, 
is too plain for interprétation, and its légal effect is to limit the right 
of the assured or his représentatives to a paid-up policy to the time 
during which the original policy is in force, including the moment at 
which it would expire by non-payment of premium. The nature of 
the contract is such that time must be deemed of its essence. 



BiscHOPFSHEiM V. Baltzbk and another. 

(Circuit Court, S. D. New York. July 17, 1884.)^ 

1. Sale bt Agent to Principal — "WoTtTHLBss Bonds of a Statb. 

If an agent, in response to his principal's order to purchase for him certain 
bonds, purcliases such from liimself (he liaving received them in part payment 
on an individual contract for the delivery of iron) and charges liis principal 
with them thus : " To bot. $100,000 6 per cent. Norih Carol. Bonds, $63,125,"— 
reiaining them in his own possession and manifesting acts of ownership con- 
cerning them, in tlie event of the bonds being subsequently declared void by 
the highest court in North Carolina, the loss should fall on the agent, even 
though he had no intention to defraud. 

2. Same—Pabtnebship— Chose m Action— Survivor. 

Upon the decease of one copartner, ail the personal estate and assefs of the 
firm, including debts and choses in action, survive to the partner still living. 

3. BaITE— OONPIDBNCE— EqUITY. 

When the relations of parties hâve been of peculiarly great personal confi- 
dence, it is proper to resort to equity in case of the discovery of an abuse of it. 
The propriety of the jurisdiction is as great when the account is opened for 
affording relief as it would be if the account had been left open. 

In Equity. 

Joseph H. Choate, for orator. 



BISOHOFFSHEIM V. BALTZEB. 891 

Charles M. Da Costa, for défendants. 

"Wheeler, J. The orator and Louis Eaphael Bischoffsheim, since 
deceased, were merchants and bankers doing business in partner- 
ship in London. The défendants were partners doing like business 
in New York, and were conûdential correspondents and agents of the 
orator's firm. The législature of the state of North Carolina passed 
an act for the issue of bonds in aid of the Chatham Eailroad Com- 
pany in that state, against which the state was secured by mortgage 
of the road. The défendants and Schepeler & Co. furnished iron for 
the road, for which they were secured by deposit of state bonds in the 
Continental National Bank. The défendants were directed to buy 
$100,000 in amount of thèse bonds for the orator's firm, and they 
charged that firm in account current of their dealings, on November 
21, 1868, with $63,125, the price of that amount of bonds, and re- 
ported a purchase at that price. Thèse bonds bave been adjudged 
by the highest court of the state to be wholly unconstitutional and 
void. Galloway v. Jenkins, 63 N. C. 147. The account, amounting 
to several millions, was adjusted with this item in it, and the bonds 
were left in the hands of the défendants for the orator's firm. In 
1873 the défendants brought an action at law against the railroad 
company, whose name had been changed to the Ealeigh & Augusta 
Air-line Eailroad Company, to recover the price of the iron for the 
benefit of the orator and themselves, and failed, so far as is apparent, 
because their remedy, if any, was in equity; and in 1878 they brought 
a suit in equity to reach the property through the mortgage to the 
state of North Carolina, and in that suit they used the orator's bonds 
as their own, with other bonds of theirs, for the benefit of the orator 
with themselves, and they charged the orator with a part of the ex- 
penses of thèse suits, which were paid. Neither the orator's firm nor 
the orator, as survivor, was informed of the interest of the défend- 
ants in the bonds at any time until after the suit in equity was com- 
menced by the défendants; but they supposed that the défendants 
had bought the bonds of others expressly for them, and had paid for 
the bonds the amount charged to them as the price of the bonds, and 
they do not appear to hâve before understood the précise ground of 
the infirmity of the bonds. This suit is brought by the orator, as 
survivor, to set aside the transaction, rectify the account, and recover 
the amount which would be due. It is resisted upon the ground that 
the remedy, if any, is at law and not in equity; that the next of kin 
or Personal représentatives of the deceased partner should hâve been 
made parties to the suit; and that the orator is not entitled to any 
recovery or relief. 

It may be that the orator would bave a remedy at law if entitled 
to relief hère, but that is nofc décisive. The remedy there may not be 
80 complète or convenient. Jurisdiction in equity is not understood 
as taken away by the statute, but as restrained merely within its usual 
limits. Boyce's Ex'rs v. Grundy, 6 Pet. 210; Tayloe v. Merchants' 
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Ins. Co. 9 How. 390; Jones v. Bolles, 9 Wall. 364. The bill states 
that the price of thèse bonds waa charged in accounts. The accounts 
produced in évidence show large transactions by the défendants for 
the orator's firm in the sale of government bonds, gold, and stocks, 
at the time of this transaction, the proceeds of which are credited 
against this and other charges. If this item should be taken eut, the 
. whole account would be disturbed. There is not probably miieh 
doubt but that a bill in equity would lie for the adjustment of this 
account if it was open. 1 Story, Eq. § 462. The relation of the 
parties was one of peculiarly great personal confidence, such as is 
there mentioned as a reason for resorting to eqnity. The propriety 
of the jurisdiction is as great when the account is opened for afford- 
ing relief as it would be if the account had been left open. The 
controversy may be narrowed to this item, but that does not alter 
the nature of the case involving the whole to reach the ultimate bal- 
ance. Brookman v. Rothschild, 3 Sim. 153. 

Upon the decease of the other partner ail the personal estate and 
assets, including debts and choses in action, survived to the orator. 
This would carry to him ail right to thèse bonds, and to the balance 
due on the account, if the purchase of the bonds should be rescinded. 
The right of the next of kin or personal représentative would extend 
only to the share of the deceased in the ultimate balance. The right 
of élection to rescind, as well as the right to pursue any other course 
to ascertain and collect the assets, would seem to belong to him and 
not tothem. Colly. Partn. (Wood's Ed.) § 796, note. 

In Scholefield v. Tleafield, 7 Sim. 667, the real estate of the de- 
ceased partner appears to hâve been involved, which was a reason 
for joining the next of kin, and such separate rights appear to hâve 
been involved in some other cases. Hère there is no separate right 
of the deceased partner. The whole belonged to the partnership, and 
the orator is invested with it. 

What the interest of the défendants was in the bonds is the subjeet 
of some debate. Schepeler & Co. had or claimed to hâve some ar- 
rangement with an agent for the railroad company to furnish the iron. 
From the answer it appears that the défendants were to provide funds 
to pay for the iron, which they did. By the terms of the contraet, 
under which the bonds were deposited in bank, on the présentation 
of a warehouse receipt or ship delivery order for any lot of the iron, 
a joint order was to be given for the delivery to défendants and Schep- 
eler & Co. of 80 manyof the bonds at the then market price as would 
equal the sum payable for the iron. The défendants presented re- 
ceipts or orders for a lot of the iron, and received a joint order for 250 
bonds, of $1,000 each, the delivery of which to them they acknowledged 
November 11, 1868, to sell at market price to pay for their deliveries 
of the iron. No interest of Schepeler & Co. in the bonds appears or is 
claimed. The iron amounted to $167,098.73; the bonds, at market 
price, to somewhat less. Their interest, therefore, was that of pledgees 
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for sale, but to an amount equal to the value of the bonds, and they 
were substantially owners of the bonds. 

The extent to which they acted on their own discrétion as agents, 
or under the direction of the orator's firm as principals, is also some- 
what questioned. Several communications had passed about thèse 
bonds, and the price and time of payment. The défendants sent 
information that the price would be about 65 per cent, for $100,000, 
cash, and asked if they should buy at any time before revocation, and 
send the bonds. They were answered affirmatively, but not to send 
the bonds. This direction was kept in force; the ofiScers and agents 
of the railroad company agreed to a sale at 64J per cent. A pur- 
chase at that price was refported, the charge made for the price, and 
the bonds kept, the différence in amount being an equalization of 
interest. 

The orator's firm did not so direct as to leave the défendants with- 
out agency in the transaction of the business. They underatood, and 
had the right to understand, that the défendants were acting for them 
without any adverse interest. The défendants were in reality sellers, 
while they assumed to act for the purchasers. Their chai-ge was, 
"To bot. $100,000 6 % North Carol. Bonds, $63,125." This was a 
charge as for money paid for the orator's firm to purchase the bonds, 
instead of, as the fact was, for bonds sold to the orator's firm. The 
bonds were not poor from the insolvency of the state of North Caro- 
lina; they were the resuit of unconstitutional législation, — not the 
bond or obligation of the state at ail, nor recognized as such by any 
department of the state.. The défendants did not know that the 
bonds were void. They supposed them to be good, and were not blâm- 
able for not knowing that they were bad. They were declared void 
by a divi,ded court, but the proceeding in which the décision was made 
directly aff'ected the bonds, aod was as fatal to them as the most 
glaring defeot. This resuit became known in North Carolina and 
New York soon after this transaction. 

The orator's firm did not get what was bought. They bought bonds 
as binding obligations of the state; what they got contained no obli- 
gation, and were not bonds of the state. Tiiey were like counterfeit 
notes or bills; the supposed maker was not holden. The subject of 
the sale did not exist, and there could be no valid and binding sale 
This is elementary. 2 Kent, Comm. 468. Had the orator's firm 
known that the défendants were the sellers, and learned that the bonds 
were void when the défendants did, there seems to be no doubt but 
that the transaction might then hâve been repudiated by them. But 
as they were left by the défendants to suppose the transaction was, 
there was no way open to them for avoiding it as to the défendants. 
As the transaction in fact was, a charge of the bonds as sold would 
hâve failed; as the transaction was left to appear tothem, the charge 
for money paid for the bonds would be valid. Further, had thèse 
bonds been ail that they were supposed to be, the défendants could not 
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act for themselves as sellers, and for the orator's firm as purchasers, 
and make a valid sale of them. The attempted contraet of sale would 
fail for want of parties to it, unlesa something should take place af ter- 
wards to make it good. This, also, is elementary. Story, Ag. § 211. 
There never has been any delivery of the bonds, nor anything done 
with them to confirm any contraet. They bave always remained 
with the défendants, and wbatever has been done about them has 
been done by the défendants in their own names. Neither the ora- 
tor nor his deceased partner has ever ratified the purchase as a pur- 
chase from the défendants ; for the deceased partner, so far as has 
been shown, never knew of it, and when the orator became informed 
of it, he repudiated it. The rights of the parties appear to be the same 
now as at first. 

The rights of the défendants growing out of the character of the 
bonds hâve ail been preserved, apparently, by their own vigilance. 
It has been urged that they might hâve held on to the iron if the pur- 
chase of the bonds had been repudiated immediately, and that, there- 
fore, they cannot now be placed as before. But the orator's firm had 
nothing to do with the iron. That had relation to their obtaining 
and not to their disposing of the bonds. Had they given notice of 
the transaction as it was, and that they wished to foUow the iron 
unless the sale was approved, it might hâve been différent in this 
respect; but nothing of this kind was done. The status quo, as be- 
tween thèse parties, relates only to the bonds, and to the charge for 
the money paid for them. That is easily regained. 

The question hère is not whether the défendants undertook to palm 
off worthless bonds, — they doubtless understood that they were ren- 
dering the money's fuU worth, — but where this loss should fall, By 
the law, as hère understood, as applied to the facts as they q^re made 
to appear, it should fall upon the défendants. 

Let there be a decree setting aside the sale, and for a resettlement 
of the accounts, with costs. 



J. M. Atherton Co. V. IvES and others.' 
{Cireuit Court, 1). Kentucky. April 29, 1884. 

1. Interstate Comitt — Debd op Assignmbnt. 

A deed of assignment between résidents of another state, valid according to 
the laws of the state where executed, is valid aa to persoiiul property in Ken- 
tucky. 

2. Tkansfkr op Pbbsonai. Pbopektt. 

The right of a state to regulate the transfer of personal property within ita 
Jurisdiction must be exercised, and the intention to do so clearly expressed by 

iRoported by Geo. Du Relie, Asst. U. S Atty. 
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«tatnte or by settled policy, or a transfer valid by the law of the domicile of 
the owner will be held valid within sucli atate. 

3. DBBD OP A88IGNMENT— PrBPEKEKCE— FbAUD. 

The giying of a préférence to one or more creditors ia not, in itself , fraudu- 
lent as to creditors. 

4. Kbntuckt Statute— Act op 1856— Qen. 8t. Art. 2, Ch. 44. 

The act of 1856 does not operate to render void a deed of asaignment giving 
a préférence, but causes It to operate as a gênerai assignment, upoa a pétition 
being flled within six months from date of the deed. 
6. PiiBDQB — Wauehousb Receipts— Libn. 

Neither the custody of the warehouseman nor the pledge of whisky by de 
livery of the warehouse receipts, gives to the warehouseman or pledgee any 
gênerai lien for debts not arising from the relation of warehouseman or pledgee. 

At Law. 

Brown é Davie, for plaintiff. 

W. 0. Dodd, for défendant Osbom. 

Baer, J. Ives, Beecher & Co., who resided and did business in 
New York city, beeame embarrassed and made an assignment of ail 
of their property of every kiud to W. J. Osborn, in trust for tiie pay- 
aient of their debts. In this deed of assignment they gave certain 
of their creditors préférence over others. The deed is -valid by the 
law of New York, where it was executed, and Osborn has accepted 
the trust and taken possession of the business and assets in New 
York. The plaintifï, with actual notice of the exécution of this deed 
and its terms, attached certain property which belonged to Ives, 
Beecher & Co. for debts due it by them. This property was in this 
state, and in the warehouse of plaintifï, when the deed was executed 
and when the attaehment was sued out. The warehouse receipts 
for the whisky attached had been delivered to plaintiff by Ives, 
Beecher & Co. some time before the exécution of the deed, in pledge 
for certain of their notes given to raise money, and upon which 
plaintifï was to be indorser. The plaintiff, at the time of receiving 
thèse receipts, executed a writing in which it agreed that the ware- 
house receipts were held in trust as security for the payment of the 
notes, and when the notes were paid to return the pledged property, 
or its value, at specified rates. Thèse notes hâve been paid by a sale 
of the whisky pledged, leaving a surplus after their payment, and 
the présent contest is over this surplus. 

Assuming that plaintiff's attaehment has been properly issued and 
levied, the question is, who has the better right to the surplus of the 
pledged whisky? Plaintiff claims a superior right because of the 
levy of its attaehment, and because of the actual possession of the 
whisky, which, it is claimed, gives it the right of retainer until its 
debts are paid. The deed of assignment which was made between 
résidents of New York, and in that state, transferred Ives, Beecher & 
Co.'s Personal property, which was in this state, unless there is some 
law or settled policy of the state preventing the application of the 
rule of comity by which personal property is allowed to be transferred 
according to the law of the domicile of its owner. Each state has 
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the rîght to regulate the transfer of property, both personal and real, 
within its jurisdiotion, and tbis right exista, and may be exercised as 
to personal property of non-residents, if witliin the state, as well as 
résidents. Qreen v. Van Buskirk, 5 Wall. 307, and 7 Wall. 139; 
Heroey v. R. I. Locomotive Works, 93 U. S. 664. But this right must 
be exercised by the state, and the intention clearly expressed in a 
statute or by the settled poliey of the state, else, upon the principle of 
comity, a transfer of personal property, good and valid in the domi- 
cile of the owner, will be held good and valid hère. 

The learned counsel for plaintiff insist that this deed is fraudaient 
and void by the law of this state, because of the préférences given to 
certain creditors, and refers to article 1, c. 44, Gen. St. This arti- 
cle déclares every conveyance or transfer made with the intent to de- 
lay or hinder or defraud creditors shall be void. The intent to de- 
lay and hinder creditors must be proven, and there is no évidence of 
such an intent, unless the préférence given in the deed to certain 
creditors is such évidence. The mare fact of préférence has never 
been held, in Kentucky, suf&cient to make a deed of assignment fraud- 
ulent and void. Prior to the act of 1866, deeds of assignment, which 
■were otherwise good, were never deemed invalid because of préfér- 
ences given to some creditors over others. It was the settled law to 
allow such préférences. 8 Dana, 215; 4 B. Mon. 428; 18 B. Mon. 
301; 3 Metc. 539. The act of 1856, which is re-enacted in the Gen- 
eral Statutes, (article 2, c. 44,) provides that if a debtor, in contem- 
plation of insolvency, makes a deed of assignment with the design to 
prefer one or more of his creditors to the exclusion in whole or in part 
of other creditors, such assignment shall operate as au assignment of 
ail of the property and efïects of such debtor for the benefit of ail of 
his creditors. This law further provides that, upon petitioh iiled within 
six months by a creditor, a court of equity may take control of the 
property and effects of the debtor, and administer them according to 
the provisions of the act. It will be observed that this act does not 
déclare such assignments void, but that they shall operate as an as- 
signment of ail of the debtor's property for the benefit of his credit- 
ors, and be distributed equally, except certain trust debts are given 
préférence by the act. The courts hâve declared that the act has no 
effect, unless a pétition is filed within six months. If a pétition is not 
filed witliin the time prescribed by the act, deeds of assignment giv- 
ing préférences, as between creditors, are valid, and as effectuai as if 
the act of 1856 had never been passed. Wentworth v. Pointer, etc., 
2 Metc. 460; Whitekeadj. Woodruff, 11 Bush, 209. 

In the latter case the court say : 

"It has been repeatedly held that the giving of a préférence to one or more 
creditors is not in itself fraudulent as to creditors, (18 B. Mon. 301; 3 Metc. 
339; 2 Duv. 278; Id. 371; 8 Dana, 215;) and, although the fact is well estab- 
lished that Dunn confessed judgments in favor of thèse appellauts, in con- 
templation of insolvency, and with the design to prefer them to the exclusion 
of his other creditors, such préférence was not unlawf ul. " 
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If, therefore, Ives, Beecher & Co. had executed this deed of assign- 
ment in Kentucky, it would not bave been void, and wonld only bave 
operated as a gênerai assignment for the benefit ot ail tbeir creditors 
in tbe event a pétition had been filed within six months; and plain- 
tiff could not bave obtained a préférence by tbe levy of an attacbment 
on the assigned property at any time. Tbe act of 1856 does not, we 
tbink, fnrnish a good reason for deelaring this assignment, made in 
and according to tbe laws of New York, sbould be held invalid, and 
thereby giving plaintiff a préférence over otber creditors. If tbis is 
done, it must be in the exercise of wbat is called, in Johnson v. Parker, 
4 Bush, 149, a "patriarcbal and provident sovereignty." In that 
case the court seemed inclined, in its opinion, to invoke tbe exercise 
of this "sovereignty," and did give the home attacbing creditor a 
préférence over the trustée, under a deed of gênerai assignment exe- 
cuted in another state, but the décision itself is placed upon tbe 
ground that it did not appear tbat the non-resident trustée had exe- 
cuted the proper bond, nor did it appear tbat the property attacbed 
was necessary to pay the debts secured by tbe deed of assignment. 
In Bank of U. S. v. Huth, 4 B. Mon. 428, and Forepcmgh v. Appoid, 
17 B. Mon. 625, tbe same court expressly decided that the trustée, 
under a gênerai deed of assignment executed at the domicile of the 
dehtor, and valid there, had a better right tban a non-resident-attacb- 
ing creditor to the personal property of tbe debtor. Thèse cases did 
not dravr a distinction between home creditors and non-resident ones, 
nor was any notice taken of tbe fact tbat thèse attaehing creditors 
were non-residents of the state ; and we tbink such a distinction sbould 
never be drawn by a court, unless compelled to do so by législative 
will, clearly expressed. It may be tbat tbe législature ot a state bas 
the power to exercise such a "patriarcbal and provident sovereignty, " 
but this court will not assume such is the législative will. 

The warebouse receipts issued by plaintiff and delivered to Ives, 
Beecher & Co. were a symbolic delivery of the whisky, and gave them 
the title and constructive possession of it. The plaintiff, as ware- 
houseman, was merely a bailee, and wben tbe warebouse receipts 
were delivered, it became a pledgee as well ; but neither relation gave 
it a gênerai lien to oover debts or charges not connected with its po- 
sition as warehouseman or pledgee for a spécifie purpose. Indeed, 
the express agreement of plaintiff to return the whisky wben tbe spec- 
ified debts were paid would seem to preclude a claim of a lien for 
debts otber tban those specified. Baldwin v. Bradley, 69 111. 32; 
Duncan t. Brennan, 83 N. Y. 487. Tbe relation of thèse parties does 
not give plaintiff a common-law lien, and we know of no principle of 
law which would authorize plaintiff to retain possession of this prop- 
erty until its gênerai indebtedness is paid by Ives, Beecher & Co. 

The attacbment sbould be discharged and pétition be dismissed, 
with costs. 

v.20,no.l4— 57 
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PeNTIiAHGE ». KlEBT. 

{Circuit Court, 3. D. New York. July 15, 1884) 

1. FbdrraIi Courts— Costs when "No Jueisdiction " ADJUDaics. 

The rule is uniform in the fédéral courts that wliere the case is one of which 
the court has no jurisdiction, the duty of the court is to dismiss it upon that 
ground, and without costs. 
2., Same — Revisbd Statutes of the Unitbd States. 
' The provisions of the Revised Statutes of the United States hâve made no 
change in the pre-existing laws upon the subject of costs ; and the cases of 
U. S- V. Treadwell, 15 Fbd. Kep. 632, and Gooper v. New Ilaven Uteam-boat Co. 
18 Fbd. Rbp. 588, so far as they intimate the contrary view, are disapproved. 
3. Samb— Cash Stated. 

The court helow having dismissed the complaint hecause the case disclosed 
by it was one of which the court had no juiisdiction, it was error to award the 
défendant a judgmËut for costs. 

At Law. 

Brodhead, King é Voorhees, for complaînant. 

Edward Fitch, for défendant. 

Wallace, J. This writ of error is bronght to review a judgment 
of the district court for the Southfirn district of New York in favor 
of the défendant for costs, and sustaining his demurrer to the plain- 
tiff's complaint. The court bèlow held that upon the case made by 
the complaint the court did nofc hâve jurisdiction of the subject of the 
action. For reasons which were announced orally at the hearing of 
the writ of error, no doubt is entertained that the district court eor- 
reetly determined that the action was not one of which it had juris- 
diction, but the question remains whether it was not error to order a 
judgment for the defenda^nt awarding costs against the plaintiff. 

The rule is uniform in the fédéral courts that where the case is one 
of which the court has no jurisdiction, the duty of the court is to dis- 
miss it upon that ground, and without costs. ' Burnham v. Rangely, 
2 Wood. & M. 417; Mciver v. Wattles, 9 Wheat. 650; Strader v. 
Graham, 18 How. 602; The McDonald, 4 Blatchf. 477; The May or 
V. Cooper, 6 Wall. 247; Gaylords v. Kelshaw, 1 Wall. 83; Hornthal 
V. The Collecter, 9 Wall. 660. The reason of the rule is stated by 
Mr. Justice Swaynb in Tlie Mayor v. Cooper as follows : 

" The court held ttiat it had no jurisdiction of the case, and yet gave a judg- 
ment for the costs of the motion, and ordered that an exécution should issue 
to colleot thein. This was clearly erroneous. If there were no jurisdiction, 
there was no power to do anything but to strike the case from the docket." 

And in Burnham v. Rangely, Woodbvsy, J., after citing décisions 
in varions state courts sustaining the gênerai rule, saj's : 

" Thèse generally proceed on the ground that the court has no jurisdiction 
to award costs any more than to award damages, or any other relief on the 
merits, whRi^ the case is not legally before them." , 

In Hunt V. Inhab. of Hanover, 8 Metc, 346, Dewby, J., répudiâtes 
the distinction which has sometimes been suggèsted, that no costs are 
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to be allowed in plain and obvioua cases of want of jurisdiction, but 
should be allowâd when the question of jurisdiction is one of doubt 
and uncertainty; characterizing it as too shadowy and uncertain for 
a rule of practical application, and as unsound in principle. 

Many respectable authorities are found to the contrary, and assert 
that inasmuch as the court must détermine whether it has authority 
to entertain a parfcicular controversy, it has, to that extent, jurisdic- 
tion over the parties and the subject-matter; its décision is a judicial 
act; and, as an incident of the power to décide, it has the power to 
award costs. It will not be useful to cite them, because the iaw of the 
fédéral courts is décisive hère. 

The learned district judge who decided this case, in opinions de- 
livered by him in U. S. v. Treadwdl, 15 Fed. Rbp. 532, and Cooper 
V. New Ilaven Steam-bont Co. 18 Fed. Rep. 588, suggests that the 
provisions of the Revised Statutes of the United States hâve changed 
the pre-existing Iaw so that now costs are to be allowed to the pre- 
vailing party in ail cases where there is not an express statutory pro- 
vision to the contrary ; and therefore that the fédéral courts are not 
now to refuse costs when they dismiss cases for want of jurisdiction. 
One of the sections of the Eevised Statutes to which he refers is 914, 
which was originally enacted in 1872, conforming the practice in the 
fédéral courts in common-law actions as near as may be to that of 
the state courts. This section goes no further than to preseribe a 
gênerai rule regulating practice and procédure in the fédéral courts, 
in the absence of any législation by congress upon the subject. Wear 
V. Mayer, 6 Fed. Eep. 660. It speaks only when the other statutes 
of the United States are silent. Peaslee v. Haberstro, 15 Blatchf. 
472. It has no application to the subject of costs, because that sub- 
ject is covered by other provisions of the fédéral laws. Moreover, it 
only applies to cases of which the fédéral courts hâve jurisdiction. 
It does not create or extend jurisdiction, but régulâtes the procédure 
in cases which the fédéral courts are authorized to entertain and dé- 
cide. 

The other provisions of the Revised Statutes, which it is suggested 
hâve changed the pre-existing Iaw as to costs, are those found in sec- 
tions 823 and 983. Thèse sections deal with the subject of costs in 
Buits in equity and admiralty, as well as at common Iaw; and if it is 
true that they require the courts in ail cases to award costs to the 
prevailing party when there are no express statutory provisions other- 
wise, they make a startling innovation upon the Iaw as it previously 
existed, and introduce a radical change. There are no express stat- 
utory provisions which authorize a disallowance of costs to the pre- 
vailing party in the large class of cases in equity and admiralty, 
where, in the exercise of judicial discrétion, it has been the rule to 
disallow them, and sometimes to award costs against the prevailing 
party. In equity and admiralty, the essential merits and justice of 
the contention, rather than the resuit of the litigation, hâve alwaya 
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controUed the Judîcial discrétion in adjudging costs. TJaese sections 
reproduce provisions of the act of July 26, 1853, entitled "An act to 
regulate the fées and costs to be allowed clerks, marshals, and attor- 
neys of the circuit and district courts of the United States, and for 
otber purposes." That act, by the first clause, prescribed that "in 
lieu of the compensation now allowed * * • the foUowing and 
no other compensation shall be taxed and allowed." It then, by dis- 
tinct clauses, enumerated what fées were to be taxed in causes at 
common law, in admiralty, and in equity, for clerks, marshals, at- 
torneys, and witnesses, and enacted that such fées, togetherwith cer- 
tain specified disbursements, sbould be included in and form part of 
the judgment against the losing party "in cases where, by law, costs 
are reeoverable in favor of the prevailing party." The language of 
this act is reproduced in the above sections of the Eevised Statutes 
without material change. Section 828 reproduces the language of 
the first clause of the act of 1853, but the words "in lieuof the com- 
pensation now allowed," are omitted as manifestly annecessary, and 
the words "exeept in cases otherwise provided by law" are added, be- 
cause in the Revision there are incorporated several provisions taken 
from other acts of congress respecting costs in particular cases. Sec- 
tion 823 deals onîy with the amount of compensation to be allowed. 
Section 983 reproduces the language of the clause of the act of 1853, 
which authorizes costs to be made a part of the judgment against the 
losing party. This is the section which deals with the right to re- 
cover a judgment for costs, and it makes no change in the previous 
law. It leaves the right where it found it in the act of 1853, and au- 
thorizes a judgment for costs against the losing party, "in cases where, 
by law, costs are reeoverable in favor of the prevailing party." Eead- 
ing sections 823 and 983 together, they are not fairly susceptible of a 
construction which changes the pre-existing law. The intention to 
make a radical change is not to be implied in a revision; and if 
there is any fair room for doubt, the original acts may be resorted to 
in aid of interprétation. U. S. v. Bowen, 100 U. S. 513. From 
their first organization to the time of the adoption of the Eevised 
Statutes, and since, the fédéral courts hâve always assumed to exer- 
cise the power of awarding costs as incident to their power to décide 
upon the rights of the parties. 

In the very récent case of Mansfield R. Co. v. Swan, 4 Sup. Ct. 
Eep. 510, Mr. Justice Matthews, in delivering the opinion of the 
suprême court, used the following language : 

"As to costs in this court the question is not covered by any statutory pro- 
vision, and must be settled on other grounds. By the long-established prac- 
tice and universally recognized rule of the common law, in actions at law, 
the prevailing party is entitled to recover a judgment for costs; the exception 
being that where there is no jurisdietion in the court to détermine the litiga- 
tion, the cause must be dismissed for that reason, and as the court can render 
no judgment for or against either party, it cannot render a judgment even for 
costs." 
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It mast therefore be held that it was error in the court below to 
render a judgment for côsts against the plaintiff. 

Following the précèdent in the case of The McDonald, 4 Blatchf. 
477, the plaintiff in error, although he succeeds in reversing the judg- 
ment of the court below, is not entitled to costs hère. 

The judgment of the district court is reversed, and the case re- 
manded to that court, with directions to dismiss the soit without costs 
to either party. 



The Gretna Gteben. 

{District Court, S. D. Ohio. 1883.) 

1. Navigation Laws— Interstate Commerce— Domestio Thaï-fic. 

The navigation laws do not appl^' to tlie case of a vessel wliose trips are cm- 
flned to points inside one state and hâve no connection with any point outside 
that State. 

2. Samt; — PowERs op Oosgeess— Dispositton of THE Courts — Obiter Dicta. 

Congress has the power to prescribe tlie law of the liighway so far as may be 
necessary to protect Interstate commerce, but no court will undertalîe to ex- 
pound the constitution, and déclare incidental powers, unless the question is 
direclly presented and the case imperatively requires it. 

3. Bame— Steamer— Barges m Tow— Bffbgt in Law. 

A steamer being subject to the navigation laws, the mère faot that she took 
barges in tow has nothing to do with the proper navigation of the river. 

At Law. 

Channing Richards, TJ. S. Dist, Atty., for plaintiff. 

William H. Jçnes and Moulton, Johnson é Levy, for défendant. 

Sage, J. This is an action to recover $200 penalty upon each of 
the two counts of the pétition for violation of section 4492, Eev. St. 
The allégations of the first count are that on the twenty-first day of 
September, 1881, John G. Powers, the défendant, was sole owner of 
the Gretna Green, a steam-boat duly enrolled and licensed under the 
laws of the United States ; that on that day she towed two barges, 
carrying a large number of passengers, on the Ohio river, from Mays- 
ville, Kentueky, to a point in Mason county, Kentucky, occupied as 
a "fair grounds," and that the barges were not then and there sup- 
plied with life-preservers, axes, buckets, etc., as preseribed by the 
board of supervising inspectors of steam-boats under the laws of the 
United States. The second count is for like penalty for towing the 
barges from "fair grounds" back to Maysville, the same day. The 
défendant demurred on the ground that the navigation laws of the 
United States were not applicable to thèse barges, inasmuch as they 
were not employed in interstate commerce. 

In the case of Gibbons v. Ogden, 9 Wheat. 1, the suprême court of 
the United States decided that the power of congress comprehends 
navigation within the limits of every state in the Union, so far as 
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that navigation may be connected with commerce wîtîi foreîgn na- 
tions, 6r among the several states, or with the Indian tribes, and 
that it might pass the jurisdiction and lines of a state. 

In SiTi,noitv. Com'rs, 22 How. 227, the suprême court held that 
the law of commercial navigation of the country is placed by the con- 
stitution under the régulation of congress, and ail laws passed by 
that body iii the régulation of navigation and trade, whether foreign 
or coastwise, is therefore but the exercise of an undîsputed power. 

When, therefore, an act of the législature of a state prescribes a 
régulation on the subject répugnant to and inconsistent with the 
régulation of congress, the state law must give way. But the su- 
prême court also held that the power of congress over the subject 
does not extend further than the régulation of "commerce with for- 
eign nations and among the several states, and with the Indian 
tribes." 

Corning down to the case of The Daniel Bail, 10 Wall. 557, the 
suprême court held that the limitation of the power of congress over 
"commerce with foreign nations, among the several states, and with 
the Indian tribes," necessarily excluded from fédéral control ail that 
commerce which is carried on entirely within the limits of a state, 
and does not extend to or afïect other states. 

Then, in Hall v. De Cuir, 95 U. S. 485, where a steam-boat plying 
between New Orléans, Louisiana, and Vicksburg, Mississippi, took 
on board at New Orléans a colored woman for Hermitage, a landing- 
place in Louisiana, who was refused accommodation, on account of 
color, in the cabin set apart for white persons, and brought suit under 
an act of the gênerai assembly of Louisiana to enforce a provision of 
the constitution of that state, and for $75,000 damages, it was held 
by the suprême court that inasmuch as the steamer was engaged in 
interstate commerce, she was not subject to the législative control of 
the states along the Une of the river where she navigated, but that 
the législation of congress applicable to her navigation was exclusive, 
and the judgment of a state court of Louisiana against the boat was 
set aside. 

In ail thèse cases the limitation of the power of congress to the 
control of commerce among the several states is distinctly recog- 
nized, and alSo that congress has no power to make navigation, or 
to control the commerce which is entirely within the limits of a state. 
It is true that, in the case of The Daniel Bail, the steamer was ply- 
ing on the Grand river, altogether within the state of Michigan, but 
she was carrying freight down the river destined to points outside 
the state of Michigan, and bringing freight up the river which was 
from points outside the state to points, in the state, and it was there- 
fore held that she was engaged in interstate commerce; that it was 
not necessary that tbe freight should be carried ou the same vesaei 
from one state to the other. 

In the case at bar the pétition shows that the barges were being 
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towed from one point in Kentucky to another point in the same state, 
and that her trips had no connection wfaatever, by any possible con- 
struction, with any point outside the state of Kentucky. The navi- 
gation laws of the United States, then, clearly, do not apply. 

But it was argued with great ingenuity that inasmuch as the Ohio 
river is a great highway for interstate commerce, congress bas the 
power, ineidental it may be, to enaet the law of that highway; other- 
wise, a steam-boat plying exclusively between points of the same state 
might refuse to recognize a code of signais for meeting and passing" 
prescribed in accdrdance with the aet of congress. But that is not 
this case. The complaint is that the barges were not provided with 
the means of safety for passengers as prescribed by congress. They 
were in tow of a steamer which, the pétition shows, was regularly en- 
roUed and licensed, and subject to the laws of congress. It may be 
that congress bas the power to preseribe the law of the highway se 
far as may be necessary to proteet the interstate commerce, but no 
court will undertake to expound the constitution and déclare inei- 
dental powers, unless the question is directly presented, and the case 
imperatively requires it, The steamer which had thèse barges in 
tow, being subject to the navigation laws of the United States, the 
mère fact that she took in tow the barges had nothing to do with any 
interférence with the proper navigation of the Ohio river. 

In the judgment of the court the navigation laws of the United 
States bave no application to the case presented by the pétition. 
The demurrer is therefore sustained, and the pétition dismissed, 



Talé Look Manup'g Co. v. Jameb. 
(Circuit Court, S. D. New York. July 21, 1884, 

1. Patent Law— Metallic Doohs and Dook-Framks of Pigeon-Holes m 

Post-Offices. 

It is unquestionable that the patentée, when he made his original applica- 
tion, intended to say that his invention did not consist simply of making, by 
his combination of metallic doors, door-framea, and woodon boxes, a continu- 
uous metallic frontage, but that it also consisted in the way in which the front- 
ale was made continuons, viz., by the connection of the adjoining frames witii 
each other. His deflnite and exact speciflcation shows that he supposed that 
his patentable invention was thiis limited 

2. Same— Reissdb No. 8,783. 

The first and second claims of reissued letters patent JNo. 8,783 to the plain- 
tifE as assignée of Silas N. Broolcs, administrator of Linus Taie, Jr., are to be 
limited so as to require the combination of door-frames, doors, and pigeon- 
holes, to be by means of rivets or bolts which attach the frames both to the 
■wood work and to each other. 

In Equity. 

Frédéric H. Betts, for plaintiffs. 
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Samuel B. Clark, Asst. U. S. Dist. Atty., and George Andrews, for 
défendant. 

Shipman, J. This is a biU in equity, based upon the alleged in- 
fringement of reissued letters patent No. 8,783, dated July 1, 1879, 
which were issued to the plaintiflf as assignée of Silas N. Brooks, ad- 
ministrafcor of Linus Yale, Jr., for an improvement in post-offico 
boxes. The original patent was issued to said Brooks, as adminis- 
trator, on September 19, 1871, and was reissued three times. The 
■first reissue was appiied for May 7, 1873, and was issued July 9, 
1872; the second was appiied for April 19, 1875, and was issued April 
24, 1877; the third was appiied for May 14, 1879. 

The invention was described, and the original patent and the third 
reissue were recited in the opinion which was fiied in June, 1880, in 
the case of the présent plaintiff against the Scoville Manufg Co. 18 
Blatchf. C. 0. 248; S. G. 3 Ped. Eep. 288. 

The first of the two claims of the first reissue was the first claim 
of the original patent. The second of said claims was as foUows : 

"The combination of two or more luetallic frames and doors and looks with 
pigeon-holes ; said frames having flanges, which protect and inclose whoUy 
or in part the front edges of said pigeon-holes." 

The défendant, as postmaster in the city of New York, and no^ 
otherwise, used in the post-office, provided and equipped for him by 
the United States government, wooden post-office boxes, with metallic 
fronts and doors, and open at the rear. They were manufaetured 
by the Johnson Eotary Lock Company. The doors and door-frames 
made a continuous metallic frontage. The door-frames were secured 
to each other and to the wood-work as follows : At about the middle 
of each vertical edge of each door-frame there was a triangular hole, 
which, with the corresponding hole in the adjoining door-frame, made 
a rectangular hole through which the métal fastening boit, com- 
pletely filling such hole, was passed; the heads of such bolts over- 
lapping the contiguous edges of adjoining metallic fronts, and the 
boit itself passing through the wooden partition between the adjoin- 
ing pigeon-holes, and being secured at the back thereof, within the 
post-office room, by a nut screwed upon the end of the boit. 

There were other boxes constructed substantially as above de- 
scribed, exoepting that the métal front of each pigeon-hole was fast- 
ened to the wood-work by means of flanges and screws; but the 
screws which attached the frames to the wood-work did not attach 
the frames to each other. 

Neither séries of boxes would hâve infringed either claim of the 
original patent. Each séries infringes the first and second claims of 
the présent reissue, unless those claims are to reçoive a construction 
which shall compel the metallic frontage to be made continuous by 
rivets, bolts, or fastenings which shall attach the frames both to the 
wood-work and to each adjoining frame. 

Thé plaintiff insists that thèse claims should not reçoive such a 
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oonetroction, because it bas been found that the invention of tbe 
spécification of the reissue, although a broader one tban was described 
in the original patent, is the invention which the history of the art 
and the patent show should hâve been described, and because the first 
reissue was promptly apphed for, and, as issued, included in its second 
claim, in the view of the plaintiff, the same invention which is de- 
scribed in the first and second claims of the reissue. 

The défendant says, among other things, that since the cases of 
Brass Co. v. Miller, 104 U. 8. 350, and Campbell v. James, Id. 356, it 
has been settled by the suprême court that the commissioner of patents, 
in allowing the first and second claims, exceeded bis jurisdietion, be- 
cause the invention which was first applied for, and was "complète 
in itself," was clearly, specifically, and fully described in the original 
spécification and in the claim, and an expanded claim woiild neces- 
sarily include an invention which was not sought to be described in 
the original patent; and, furthermore, that there could hâve been no 
inadvertence or mistake, because the original patent and the accom- 
panying documents show that the patentée "did not intend it (the 
patent) toembrace any such broad invention" as was described in the 
reissue. The défendant also says that the patentée, in bis applica- 
tion for the first reissue, inefifectuaily endeavored to alter the descrip- 
tion of tbe invention so as to omit the fastening of the door-frames to 
each other as a necessary intégral part of the invention, and that 
the second claim of the first reissue eannot fairly be construed to per- 
mit such omission, and therefore that the patentée is estopped from 
insisting upon a broad construction of the first and second claims of 
the présent reissue, and that thèse claims are objectionable on account 
of the lâches of the patentée. The "file-wrapper and contents" of 
the first reissue were not a part of the record in the Scoville Case. 

It is unquestionabie that the patentée, when he made his original 
application, intended to Say that bis invention did not consist simply 
in making, by his combination of metallic doors, door-frames, and 
wooden boxes, a continuous metallic frontage, but that it also con- 
sisted in the way in which the frontage was made continuous, viz., 
by the connection of the adjoining frames with each other. His def- 
inite and exact spécification shows that he supposed that his patent- 
able invention was thus limited. He described, with précision and 
clearness, that his metallic frontage was to be so construoted that 
the frames were to be fastened to each other at top, bottom, and sides, 
and not merely to the wood-work. "A spécifie invention, complète 
in itself," was described "fully and clearly, without ambiguity or ob- 
scurity." Under the définitions which are given in the décisions 
which hâve been referred to, and in Manufg Co. v. Ladd, 102 U. S. 
408, of the inadvertence, accident, or mistake which permits a reis- 
sue, when a patent is said to be inoperative on account of a de- 
fect or insufficiency in the spécification which arose through such inad- 
vertence or mistake, and also of the nature of the defectiveness or 
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insufficiency whicb is meant by the statute, there was no mîstake, 
although the patentée might bave fallen into an error of judgment, 
or into an erroneoua conclusion of fact; and, furthermore, the original 
patent, according to the définitions contained in the récent and per- 
haps in the earlier cases, was not defective nor insufficient either in 
its descriptive portions or in its claims. 

The second claim of the first reissue, construed in the light of the 
contemporaneous facts, which are shown in the "file-wrapper and 
contents," cannot be fairly construed to mean a metallic frontage 
irrespective of the fastening of the frames to each other through the 
wood-work. Were this claim to be construed without study of the 
history of the application as it made its way through the patent-office, 
and of the amendments which it was compelled to undergo, it would 
probably receive the construction which naturally belongs to the first 
claim of the présent reissue. But the patentée abandoned, under 
pressure from the patent-office, the clauses in the application which 
made the fastening of the frames to each other to be optional, and 
abandoned also a proposed third claim, which described the box- 
frames as secured to the pigeon-holes "independently of each other, 
by means of screws or other similar fastenings." In view of the fact 
that the patent-office exclu ded from the descriptive part of the spéci- 
fication suggestions of any other method of fastening than that by 
which the frames were to be fastened to each other, it would be sin- 
gular if the intent of the office was to include in the second claim 
such other method of construction. If this claim has properly, and 
the applieant knew that it was intended to bave, a narrow construc- 
tion, — and of this knowledge I think there can be little doubt, — the 
plaintiff would not insist that the first and second claims of the présent 
reissue ought, in view of the décision in Brass Co. v. Miller, supra, 
to be so construed as to be any broader than the third claim, which 
requires the combination of door-frames, doors, and pigeon-holes to be 
by means of rivets or bolts, which attach the frames both to tue wood- 
work and to each other. 

There is no infringement, and the bill is dismissed. 



CoTTiER and others v. Stimson and others. 

iCircuit Court, D. Oregon. August 1, 1884.) 

1, Notice oit Spécial Matter, undœb Section 4920, Rev. St. 

Notice of spécial matter, in an action for tlie infringement of a patent, is 
not a pleading, and, instead of being put in the answer, should be served on 
the adverse party. 
3. Spécial Plba l's Action fok Inpkingement. 

Spécial matters, which may be given in évidence under the général issue, 
and a notice in such action, may also hé plcadi-d spocially; but spécial pleas 
mu.it conforin to Ihe (Jode of Civil Procédure. 
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S. The Eabtmoiîd Pathkt, No. 171,926, Januart 11, 1876. 

Neither the Holt patent, No. 147,266, issued February 10, 1874, nor "A 
Treatise on Ventilation," written by Lewis W. Leeda, and printed by John Wi- 
ley & Sons, New York, 1871, anticipated the invention of Elbert Eastmond, 
entitled, in the application for a patent made September 22, 1875, "improve- 
ment in ventilating waler-closets. " 

4. Same — Infringement— Damages. 

The amount of the royalty charged and paid for tlie use of the invention 
talcen as the measure of damages for an infringeiueat of tiie patent therefor. 

Action for Infringement of Patent. 

C. P. Heald and E. H. Merrill, for plaintifïs. 

D. P. Kennedy, for défendants. 

Deady, J. This action is brought to recover damages for the in- 
fringement by the défendants of a patent for an "improvement in the 
ventilation of water-closets," applied for by Elbert Eastmond, on Sep- 
tember 22, 187.5, and issued January 11, 1876, to said Eastmond and 
his assignée, William T. Cottier. 

The case was heard by the court without a jury, on the amended 
complaint, the answer thereto, and the reply. The answer eontains 
a plea of "net guilty," and notice of the following "spécial matters," 
as provided in section 4920 of the Revised Statutes : (1) That the 
alleged invention was previously patented to Jared Holt, on Febru- 
ary 10, 1874, by letters No. 147,266; (2) that it was previously de- 
scribed in a printed book entitled "A Treatise on Ventilation," writ- 
ten by Lewis W. Leeds, and published in New York in 1871 ; and 
(3) that a like apparatus and System of ventilation was previously 
constructed, known, and used at différent places in the United States 
and Europe, of which proof was only offered as to two instances; 
namely, in the year 1871, on the south-east corner of block 55, in 
Portland, by J. H. Drummond and John C. Carson ; and in the year 
1870, in the town of Fond du Lac, Wiseonsin, by Edward Squires. 
The answer also eontains two spécial pleas, to the effect (Ij that 
the plaintiffs hâve "constructed spécimens" of their alleged invention 
without marking them "patented," and without notifying the défend- 
ants of the alleged infringement; and (2) that the alleged invention 
was not useful at the time of its production by the said Eastmond. 

Both the pleas and notice conclude to "the country," as if an issue 
was formed thereby. And in their replication the plaintiffs join in 
this supposed issue by the common similiter, — and "the plaiutiff doth 
the like," — and then proceed to controvert each of the pl-eas and notice. 

The notice is not a plea, but only an awkward substitute for one, 
and needs no reply. It is no part of the answer and ought simply to 
hâve been served on the adverse parties, so that the matters con- 
tained in it eould be given in évidence under the gênerai issue of 
"not guilty." And thèse matters might hâve been set up in spécial 
pleas, without otherwise giving notice of them, and that is the better 
way, as beiug in harmony with the System of pleading prescribed by 
the Code. 
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As the two spécial pleas or défenses are made under the Code, they 
need not bave concluded to the country; and as they consisted of 
ne'vv Diatter which did not make an issue with any allégation in the 
complaint, they ought not to hâve so concluded, even at common law, 
but with a vérification — and this the défendants are ready to verify. 

The plea of "not ^uilty" puts in issue the alleged acts of the de- 
fendants constituting the infringement of the letters patent. But on 
the argument it was practically admitted that the water-closet of the 
défendants is an infringement in form and opération of the plaintiff's 
patent.; and that they are entitled to recover damages therefor un- 
less the défendants can maintain the other défenses to the action, or 
Bome one of them. 

The last plea — that the invention is not useful — was ahandoned 
on the argument, bo that the défense is now confined to the omission 
of the plaintiflfs to mark the article in question "patented;" the an- 
ticipation of the Bastmond patent by the Holt patent; Leeds' Treatise 
on Ventilation; and the prier knowledge and use of the invention by 
Squires and Carson. And as to ail thèse the burden of proof is upon 
the défendant, — the patent to Eastmond and Talbot being admitted, 
and also that the plaintifl's are the due and lawful assignées of the 
saine for this county. In the spécification upon which the Eastmond 
patent issued it is stated that experiment has proven that when a 
water-eloset is placed tightly upon a vault, and construeted so as to 
forra a continuous and duly-proportioned air chamber between the 
walls thereof from the vault to the roof, with a hooded exit for the 
air in the peak of the latter, a current of air will flow downward into 
the vault through the holes in the seat and thence upward through 
said air chamber and out at the exit, thereby keeping the air in the 
closet pure. And Bastmond claims therein as his invention, — 

"(1) The application of a draught of air through the vault. A, between the 
interior and exterior coverings of a water-closet, thence upward to the exterior 
atmosphère, for the purpose of keeping the water-closet pure and wholesome-, 
and (2) a double-wall privy, seated upon its vault, so that no air can enter the 
vault except through the holes in the seat of the privy, whereby tlie atmos- 
phère of the closet is kept pure by means of a continuous downward draught 
through the holes, and an upward draught through the double wall of the 
privy, ail construeted substantially as described." 

The fresh air cornes in at the doorway, and as it is drawn down 
into the vault below, carries with it and drives before it the fetid ex- 
halations and odors from the vault, and thus keeps the chamber of 
the closet ventilated. The explanation, ofïered on the argument, of 
this phenomenon is based upon the assumption that décomposition is 
constantly going on in the vault, which générâtes heat, and causes a 
Tarification of the air, or a partial vacuum therein, into which the 
heavy cold air presses. But, however this may be, it is admitted in 
this case that the resuit is produced by the construction of a water- 
closet in the manner indicated. 
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Holt's invention is styled in hîs spécification "an improvement on 
privy-house," and consista in a "privy-house" placed on a vault with 
double walls, so as to furnish an air chamber or passage from the 
vault to the opening in the roof, with a "séries of openings" in the 
"outer casing" below the floor "for the admission of fresh air into 
the vault;" and he claims as his invention: 

"The outer casing, B, having the inlet openings, E, for the admission of 
fresh air into the vault, in combination with the walls of the interior cham- 
ber, A, arrangée! so as to form the ventilating passages, C, substantially as and 
for the purpose specifled." 

The successful working of this invention also assumes that a more 
or less vacuum is formed in the vault from natural causes, into which 
the fresh air from witbout will pass and drive upward and outward 
the lighter fetid air. But thèse inventions are not identical. Indeed, 
they are radically différent, both in opération and resuit. In Holt's 
patent the fresh air is admitted below the seat, and instead of di- 
rectly ventilating the chamber of the closet, must hâve the efïect in 
some measure to drive the foui air up through the holes in ohe seat 
into the chamber, as well as up the air passage between the walls. 
By causing the fresh air to mix with the foui, the latter may be di- 
luted and rendered so much the less offensive as it rises into the 
chamber, but that is ail. 

Counsel for défendants contend that the downward draught of air in 
the Eastmond patent is only an extended or double use of the upward 
draught of the Holt patent, and therefore not a patentable invention ; 
citing Roberts v. Byer, 91 U. S. 150, and Brown v. Piper, Id. 37. In 
the former of thèse cases it was held that "it is no new invention to 
use an old machine for a new purpose, " and therefore a mère change 
in the form and proportions of the compartments of a refrigerator, so 
as to utilize the descending instead of the ascending current of end- 
lessly circulating air, was only a double use of such refrigerator. In 
the latter it was held that a patent for an apparatus for preserving 
fish and other articles in a close chamber by means of a freezing mixt- 
ure, having no contact with the atmosphère of the preserving cham- 
ber, covered nothing but a double use of the well-known ice-cream 
freezer. But in this case a draught of air towards a vacuum, which is 
not patentable, and may be used by any one, is applied by the East- 
mond patent to the ventilation of a water- closet in a peculiar and es- 
sentially différent manner from that in the Holt, and, so far as appears, 
with very différent résulta. 

Objection is made to the introduction of the book entitled "A Treat- 
ise on Ventilation," because it does not appear to be a "printed pub- 
lication," within the meaning of the statute; and it was admitted 
subject to the objection. It is a book of 226 pages, and purports to 
be the second édition of two courses of lectures delivered on the sub- 
ject of ventilation by Lewis W. Leeds, before the Franklin Institute, 
at Philadelphia. By the title-page it appears to hâve been printed 
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by "John Wiléy & Son, ïî&vir i York, 1871," who style themselves 
"publishers." But there is no/other évidence than what is furnished 
by this copy that the work was ever on sale or in circulation. 

In Walk. Pat. § 56, it is said that "'a printed publication is any- 
thing which is printed, and, witbout any injunction of secrecy, is dis- 
tributed to any part of the public in any coantry. Indeed, it seems 
reasonable that no actual distribution need oecur, but that exposure of 
printed matter for sale is enough to constitute a printed publication." 

But something besides printing is required. The statute goes upon 
the theory that the work has been made accessible to the public, and 
that the invention has thereby been given to the public, and is no 
longer patentable by any one. Publication means put into gênerai 
circulation or on sale, where the work is accessible to the public. 
See Reeves v. Keystone Bridge Co. 5 Fisher, 467. 

In the nature of things, it is not improbable that this work has 
been regularly published and is in gênerai circulation; at least, among 
those interested in the subject, It is not likely that it was printed 
for private circulation. But I doubt if the évidence is sufficient to 
warrant such a conclusion. It does not appear that any other copy 
of it is or ever was in existence, or that it was ever placed publicly 
on sale, or otherwise distributed among or made accessible to the pub- 
lic or any considérable portion of the community. 

But, waiving this objection, the invention ^f Bastmond is neither 
described no referred to in it. The portion of tho work relied on to 
prove the anticipation of the invention is a sort of supplemental 
chapter, found on pages 171 to 176, both inclusive. It is devoted to 
the ventilation of hospitals, and particularly describes a plan fur- 
nished by the author to the sanitary commission, during the war, 
which appears to bave received a prize at the Paris exhibition, as a 
part of an American sanitary collection. It is illustrated, on page 
173, by a diagram of a hospital with a latrine, or water-eloset, at- 
tached, showing the method of ventilation by the application of beat 
below to form upward currents of air between the walls of tbe build- 
ing and the action of the wind in passing over the escape or ventilator 
in the roof of the building, with an upward slope, thereby sucking 
the air from below and forming a partial vacuum, which helps to 
maintain the current of air from below.. Tbe autbor styles it the 
principle of the Emerson ventilator applied to ridge ventilation. In 
the adjoining latrine a current of air appears to be sent down through 
the holes in the seat, from whence it is drawn through the vault and 
upward, and discharged through a large ventilating shaft, instead of 
a passage between the walls. This ventilation of the latrine is par- 
ticularly described on page 175, and the author says was first ap- 
plied by him to the ventilation of the latrine-room of a hospital in 
Washington in 1863. 

But thé radical différence between the two Systems is this: The 
ventilating shaft in Leeds' plan must be brougbt in 'contact- with ar- 



COTTIBB V. BTIMSON. 011 

tifical beat, bo as to rarify thè air therein and cause the current to flow 
upward. This would be impracticable in the case of tbe ordinary 
detached water-closet, for the ventilation of which the Eastmond pat- 
ent is particularly intended. 

The Squires closet has no other resemblance to the Eastmond pat- 
ent than the ventilating space, not made by a double house, but by 
an outer and inner wall, consisting of the weather-boarding on the 
one side and the ceiling on the other, and cutting an inch ot the girt 
and plate away, bo as to make the opening between the walls con- 
tinuous. It also has a bip roof with a ventilating pipe in the top; 
but this pipe does not appear to be covered with a hood and open at 
the sides, as the one in the Eastmond patent, with a view of produc- 
ing a vacuum therein by the action of the wind. The foui air may 
pass up from the vault between the walls and out this ventilator, if 
there is any adéquate cause to produce such resuit. It does not ap- 
pear from the évidence that the ventilation of this closet involves in 
any way the use of a current of fresh air; and, if it does, it is not 
shown when or how it enters. The holes in the seats, according to the 
diagram, appear to be closed, and there are no indications thereon that 
the current is expeoted to enter the door-way and pass down through 
the seat into the vault, as in the Eastmond patent. But it is stated 
on the diagram that the house projects over the vault four or five 
inches on each side. This being so, it might be inferred that a cur- 
rent of fresh air entered the vault below the floor, as in the Holt pat- 
ent, through the space cansed by this projection, between the vault and 
the sill of the house. But it is also stated on the diagram that the 
house "is not banked around at the bottom, but sides run down into 
ground," and this, if so, will prevent the fresh air from entering there. 
The burden of proof is on the défendants to show the sirailarity in 
thèse structures and their mode of ventilation, and tbey bave not 
succeeded. 

The Carson closet is an ordinary one, weather-boarded outside and 
ceiled inside, and seated on a vault above the ground, It may take 
air downwards through the holes in the seat, but it is open on the 
outside, between the rcof and the plate, the width of the rafters, and 
it is as likely to receive fresh air through this opening as elsewhere, 
and thus check the upward current, if any, and even send it down- 
ward to the vault and out the holes in the seat into the chamber- 
Both the court and eounsel examined this closet on the ground, and 
if the Eastmond patent does not succeed in keeping a purer atmos- 
phère about a closet than there was about it, it is not worth talking 
about. 

But neither of thèse closets were designed, nor apparently adapted 
nor used, to produce the resuit claimed for the Eastmond patent. 
And whatever similarity of structure or effect there may be between 
them is accidentai, and common to most water-closets, Walk. Pat. 
§§ 67, 68. 
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The évidence supports the first spécial plea, so far as the omission 
of the plaintififs to mark their water-closets with the word "patented" 
is concerned; but it fails upon the allégation that they had not other- 
wise notified the défendants of the alleged infringement. On the con- 
trary, the proof is satisfactory that the défendant David Stimson 
was notified by the plaintiff D. W. Williams of the infringement some 
months before the commencement of this action, and continued the 
use of the water-closet until after its commencement, when the ven- 
tilator was removed from the roof. 

The évidence on the subject of damages is meager. Taking the 
amount of the royalty charged and paid for the single use of the in- 
vention as a measure of damages, the finding will be for the plaintiff 
in the sum of $26, with leave to move, on notice to the défendants, 
for judgment for a greater sum, as provided in section é919 of the 
Tlevised Statutes. 



TuRRiLL V. Illinois Cent. E. Co. 
SaME V. MiCHIGAN S. & N. I. R. Co. 
iÇireait Court, N. D. lUinois. February 6, 1880.) 

1. Patents fob Inventions— Infringement — Damages— Profits. 

In estimating profits made by the infringer of a patent, the comparison must 
be between the patented invention and what was kuown and open to the pub- 
lic at and before the date of the patent. If the rule were otherwise, a patent 
miglit be practically destroyed by subséquent inventions. 

2. Same— Intekest. 

Interest is properlyallowable on adecree for profits from ihe time the report 
is in proper form for exceptions. 

In Equity. 

F. H. Kales and West de Bond, for complainant. 

George Paysan, and J. N. Jewctt, for défendants. 

Harlan, Justice. Looking into the record» of thèse cases as they 
were presented to the suprême court of the United States in 1876, 
(94 U. S. 696,) I find that decrees were rendered against the Chi- 
cago & Alton Eailroad Company, the Chicago, Burlington & Quincy 
Eailroad Company, the Pittsburgh, Fort Wayne & Chicago Eailroad 
Company, the Michigan Southern & Northern Indiana Eailroad Com- 
pany, and the Illinois Central Eailroad Company, for the infringe- 
ment of the Cawood patent. As to the three companies first named, 
the decrees were afïirmed upon the ground that the machines used 
by them were infringements of that patent. The decrees against the 
Michigan Southern and Illinois Central were reversed, becauste the 
sums adjudged against them improperly inoluded profits made from 
the use of certain other machines whieh were declared by the suprême 
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court to be non-infringing, to-wit, the "Bayonet Vise," the "Michigan 
Southern," and the "Beebe & Smith" machines. To that extent the 
decrees against those companies were held to be erroneous, and the 
causes were remanded, with directions for further proceedings in 
conformity with the opinion of the court. They were again referred 
to the master, with directions — upon the testimony on file, if suffi- 
cient; if not, upon additional testimony — to ascertain the amount to 
be deducted for the work done by the "Beebe & Smith," the "Bayonet 
Vise," and the "Michigan Southern" machines. To his report numer- 
ous exceptions hâve been filed by the défendants. 

Upon the last hearing before the master, proof was made tending 
to show that, during the period covered by the accounting, the Mich- 
igan Southern & Northern" Indiana Railroad Company bad a lieense 
to use the Beebe & Smith machine, with which, it is claimed, the com- 
pany could achieve the same results at less cost than was incurred 
in the use of the Cawood machines. The company, it is contendpd, 
saved nothing by using the Cawood machines, and made, in fact, no 
profits therefrom. Thèse propositions strike at the foundation upon 
which plaintifï's whole cause of action rests, and must be first ex- 
amined. 

I doubt very much whether the question thus raised is open for 
considération. The former decree embraced profits made by the 
company in the use of the several machines, in addition to the Ca- 
wood, which were held by the circuit court to hâve been infringing 
machines. The suprême court afiirmed the décision against the two 
companies, now before me, as in ail respects correct, except to the 
extent that it included in the recovery profits arising from tbe three 
non-infringing machines. There is, consequently, fair ground to con- 
tend that the only inquiry now open is, what part of the original sum 
found against the défendants represents, upon the standard of com- 
parison heretofore adopted, the profits arising from the non-infring- 
ing machines ? The standard of comparison now insisted upon in- 
volves the recasting of the whole aecount, including that portion 
representing the profits alleged to hâve been made by the use of the 
Cawood machine. 

But, waiving any détermination of the question as to my right to 
open the case, or to direct the accounting to be had upon a standard 
of comparison différent from that adopted upon the original hearing. 
I am of the opinion that in estimating the profits made by the com- 
pany from the use of the Cawood machine, we must compare that 
device with what was known and open to the public at and before the 
date of the Cawood patent. The Beebe & Smith invention was sub- 
séquent to the Cawood. The company had the right to use the for- 
mer during the period of accounting, and take to itself ail savings or 
profits derived from its use. But it had no right to use the Cawood 
machine, and enjoy the savings derived from such use, simply because 
it may bave made the same profits at less expense from another ma- 
v.20,no.l4— 58 
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chine, patentedsubsequently, which it was at lïberty to use, but chose 
not to use. , 

The Cawood and Beebe & Smith machines were indépendant in- 
ventions. The latter is asserted to be, at least, equally useful with 
the former. The owner of each invention is entitled to be pro- 
tected in the exclusive enjoyment of his patent for the term pre- 
scribed by law. If the position of défendants' counsel be tenable, 
a prier patent may be practically destroyed, and the owner deprived 
of ail profits arising tlierefrom, by obtaining from a junior patentée 
a license to use his invention. If the latter be equally useful with 
the former, the claim of the prier patentée for profits realized from 
the actual use of his invention by an infringer can always be de- 
feated' by showing that the infringer was at liberty to use, although 
he did not use, the subséquent invention, and might hâve made 
thereby the same or greater profits at less cost. Indeed, upon the 
principle or theory asserted by défendants' counsel, the junior pat- 
entée may himself use the invention of a prier patentée without lia- 
bility to the latter for profits, provided he shows that had he used his 
own invention he would bave aceomplished the same or better results 
at the same or less cost. I do not believe such to be the law, although 
in several cases eited by counsel there are gênerai expressions whieh 
seem to sustain that view. But, after close study of those cases, I 
ara of opinion that in no one of them was the précise point now under 
considération in the mind of the court, or neeessarily involved in the 
décision. 

Défendants' counsel insist that the whole calculation of the mas- 
ter ia faulty in theory and method, and unwarranted by the évidence. 
I perceive no substantial objection to the rule or theory whieh con- 
troUed the master in his calculations. The difficulty I hâve is in 
his interprétation of the évidence. He has not, I think, given suf- 
ficient weight to the statements of some of the witnesses, and in some 
instances he has construed statements most strongly against the de- 
fendants, when they should be construed most strongly against the 
plaintiff, by whom or in whose behalf the witnesses were called. 
This I say without forgetting the rule announoed in 9 Wall. 803, 
and in 4 Fisher, 64. 

Roferring, first, to the évidence as it affects the claims asserted 
against the Miehigan Southern & Northern Indiana Railroad Com- 
pany, I am constrained to say that much of the criticism made by 
counsel for défendants is justified by the proof, when fairly inter- 
preted. The master finds that 80-196 of the sum adjudged against 
that Company represents the profits made by the non-infringing ma- 
chines, while the défendants' counsel contend that those profits, upon 
the theory adopted by the master, constitute at least 104-183 of tlie 
sum found by the original decree. No one eau read the évidence 
and reach a conclusion upon whieh the mind will rest in the confi- 
dence that it ia absolutely correct, — this, because it is not possible 
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for the plaintiff to prove the exact amount of damage sustaîned; and 
it 18 quite as diflBcult for the company, under the ciroumstances, to 
show with certainty the amount of work done with différent ma- 
chines at its several shops during the period of accounting, and also 
the advantages derived from using one machine rather than another 
at a particiilar shop. I hâve concluded that the ends of justice, and 
thé directions of the suprême court, will be met by allowing plaintif? 
a decree against the Michigan Southern & Northern Indiana Railroad 
Company for $113,952.17, which is the mean between the two sums 
.above indicated. 

I hâve not overlooked what défendants' counsel say in regard to a 
further déduction upon acoount of rails mended prier to February 18, 
1862, when plaintiiï became the owner of the patent. The suprême 
court said that after the action of the circuit court upon the master's 
first report, it must be presumed that no profits were allowed for any 
use of the Cawood patent before the plaintiff became the owner. 

Unless I hâve greatly misapprehended the évidence, différent con- 
sidérations must control the case against the Illinois Central Eaii- 
road Company. The objection made to the master's report is that 
it is erroneous as to the number of rails repaired. In support of that 
objection référence is made to the report of 1874, which was not made 
the basis of the original decree. The last référence was made under 
an order to make such réductions as the opinion of tbe suprême court 
required, and the last report makes a référence to the testimony upon 
which the master makes a déduction of $2,802.78 from the original 
decree. It does not appear that any further déduction should bave 
been made on account of the non-infringing machines. It is not 
claimed that the master bas overlooked or ignored any évidence bear- 
ing upon that point, and I find nothing in the record which author- 
izes any déduction beyond that made by him. His report, therefore, 
as to the Illinois Central Eailroad Company, is confirmed. 

Interest will be allowed from July 12, 1879, at which date the re- 
port was in proper form for exceptions. 



Note. This décision has been recently afFirmed by the suprême court. Ses 
Illinois Cent. R. Co. v. Turrill, 4 Sup. Ct. Eep. 5. As to time of compari- 
son in determining profits or damages, there seems to be a conflict between 
the foregoing opinion of Justice Harlan and the views expressed by Judge 
Woods in National Car Brake Shoe Co. v. Terre Haute Car <è Manvf'g Co. 
19 FED. Eep. 614. 
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Feyer, Jr., V. Maurer. 

[Circuit Court, 8. D. New York. July 17, 1884.) 

Patekt Law— THiKd Abch, Etc. , for Intekioes— Kkbischeb's Patbnt. 

The invention is old ; and it is uaeless to atterapt to suatain the patent npon 
reflned distinctions in structure, wliicli the patentée evidently never contem- 
plated, and wliich certainly are not witliiu the claims as ezpressed in the pat- 
ent. 

In Equity. 

Geo. W. Van Siclen, for complainant. 

Gen. John A. Poster, for défendant. 

Wallace, J. a rehearing was granted in this cause because it 
appeared that an erroneous interprétation had probably been plaoed 
upon the description in the English provisional spécification of 
George Davis at the original hearing. Upon the rehearing, however, 
the défendant was permitted to introduce a new exhibit, the Gui- 
ehard French patent of 1869, which supplies ail that was attributed 
originally to the Davis provisional spécification. The Guiehard pat- 
ent is, in fact, a complète anticipation of everything that is essential 
and valuable in the complainant's invention as described and claimed 
in his letters patent, although it is introduced as showing that in the 
prior state of the art there was no invention in Kreischer's hoUow- 
tiled arch. 

The complainant insists that his patent is not for a fiât arch of 
sectional hollowtiles supported bygirders, the sections of which hâve 
plane joints, and recesses where they abut against the girders to 
catch over the flanges of the girders; but that it is for a flooring con- 
sisting of the flanged iron girders, the flat arch of sectional hoUow 
tiles, with recesses which go under the flanges of the girders, wooden 
floor joists resting on the tiles, and with air spaces between the top 
of the tiles and the wooden floor. The patentée might hâve claimed 
such a flooring, but he did not either in his original or reissued pat- 
ent, and obviously because he did not mean to be limited to such an 
invention. The claim of the original is for a hollow arched tile made 
in three sections, having recesses in the end sections to catch over 
the bottom flanges of the iron girders, and the middle section being a 
wedge-shaped key. The iron girders are necessarily included as a 
feature of the invention thus clainied, because, otherwise, there would 
be nothing to support the arch, and nothing for the recesses to catch 
upon or over, and by a référence to the description of the drawings 
the entire conception of the patentée may be readily understood. 

In the reissue two claims are inserted in the place of the one claim 
of the original. The first claim is meiely a more spécifie statement 
of the claim of the original, except that it does not limit the inven- 
tion to an arch composed of three sections, and éliminâtes the recess 
in the end sections as a constitutent. As it was apparent from the 
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description in the original that the arch could be made of a larger 
number of sections, and codd be made without recesses in the end 
sections, it was proper to make thèse modifications in the first claim 
of the reissue; and the claim of the reissue was for the same inven- 
tion described in the original. The second claim in the reissue is the 
first claim limited by making the recesses in the end sections of the 
tile, which are left ont in that claim, a constituent. It is the same 
as the claim of the original patent, except that it does not confine 
the invention to an arch having three sections only; and, for the rea- 
sons stated iu référence to the first claim, it is for the same inven- 
tion described in the original. As the reissue was obtained within 
two jears of the issue of tlie original, it is valid. 

But it becomes necessary for the complainant now, in view of the 
évidence showing the prior state of the art, to abandon the real 
claims of the patent, which are for a peculiar arch of hollow tiles 
supported by girders to be used in the walls or in the ceilings of build- 
ings, and to substitute a claim for a flooring with air spaces for ven- 
tilation, and an arch of a spécial construction which is peculiarly con- 
trived to form the ceiling of the room below. 

The patentée undoubtedly eonceived that when his arch was used 
as a ceiling under the flooring of buildings an incidental advantage 
could be obtained by constructing ;it so as to leave air spaces for ven- 
tilation to the sleepers and flooring ; and he pointed out the advan- 
tages of his arch over brick arches in that respect; but he did not 
intend to limit himself to a claim whieh would not be infringed if a 
flooring and sleepers were not used in connection with his arch. The 
language of the claims is not fairly susceptible of such a construc- 
tion. They would be infringed if his arch were used, although the 
space above it were filled up with cernent, and no sleepers or flooring 
were used. 

The slight variation between the form of the recess in the end sec- 
tions of the patentee's tiles and that found in the several earlier 
arches of sectional hollow tiles, is not of sufficient novelty to sustain 
the patent. The patentée describes the arch as provided, at its end 
sections, with a recess "to catch over" the bottom flanges of the iron 
girders, when his arch is used for ceilings, but he does not suggest 
any spécial advantage arising from the form of the recess. The re- 
cess was apparently designed to assist in supporting the arch as a 
locking deviee. If it has any advantages over those which were used 
for the same purpose by others previously, arising from its form, the 
form should hâve been described. The form is shown in the draw- 
ings, but obviously the language of the description does not confine 
the patentée to any particular form, but covers any form which will 
enable the end tile to "catch over" the flange. It may be that the 
earlier recesses do not catch over, but they lock the girder, for ail 
practical purposes, as well as those of the patentée. In any event, 
the patentee's change in the form of the recess does not amount to 
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invention. The recess in the defendant's end tileg does not differ 
materially from the recessea in the GarciiiB and Eoux Frères exhibits, 
yet the complainant insista that the défendant bas the recess de- 
scribed in the patent. 

In conclusion, there was no patentable novelty in Kreisoher's hol- 
low-tiled flat arch, the invention which is claimed in the complain- 
ant's patent, in view of the prior state of the art. Hollow tiles were 
old; flat arches were old; flat arches made of hollow tiles in sections 
were old; liât arches of sectional hollow tiles with plane joints were 
old; suoh arches supported at the ends by girders, and used to sup- 
port the floors of fire-proof buildings, were old ; such arches thus sup- 
ported were oldwhen the end sections of the tilingwere providedwith 
a recess to receive the flange of the girder. Evérything which is of 
the substance of the invention was old escept a slight change in the 
form of the recess in the end sections of the tiling. No advantages 
arising from this change of form are suggested in the patent, and it 
is doubtful whether there are any practically. If there are any, the 
form is desciibed in terms so vague that any form whieh serves to 
lock the tile to the girder will satisfy the description ; and the old re- 
cesses would do this. Kreischer, doubtless, thought that his arch was 
new, and he described and claimed his invention broadly upon this 
theory. It is now shown to liave been old, and it is quite useless to 
attempt to sustain the patent upon refined distinctions in minor dé- 
tails in structure which the patentée evidently never contemplated, 
and which certainly are not within the claims as expressed in the 
patent. 



The Negaunbb. 

{Bistriel Court, N. D. Illinois. July 14, 1884.) 

1. A.DMIRALTT— Collision— PLBA.DING — Evidence — Bubden of Pboop. 

Thefailure of a respondent to allège, as a défense, that the collision was an 
inévitable accident, does not aid the case of the libelant. The libelant's cas» 
dépends upon his siistaining the main allégations in hia libel,to the efficct that 
the collision was caused by the fault of the respondent, and if lie fails of his 
proof in that particular he cannot recover. 

2. SaME — USBXPECTBD APPROACK OF VeSSBLS — NAVIGATION LaWS. 

In cases where two vessels approach each other unexpeotedly in very danger- 
ous proximity, the guide for their action should be rule 24 of the navigation 
laws, (Rev. St. 4233,) which provides that "due reiçavd should be had to ail 
the daQfcers of navigation, and to any spécial circumstances whiclx may exist 
in any particular case, rendering a deparmre from the gênerai rules necessary 
in order to avoid immédiate danger. 

3. Samb— Foa-HoRNS — Pboop — FAiijaiîB to Heab. 

The testimony being that th-3 foghorn was regularly and properly blown by 
the vessel complained against, the proof that it was not heard by the vessel 
complaining doas not, under the circumstances, ovenhrow ihit" testiraony. 
The proof that tlie horns were properly blovvn on each vessel, aiid yet not heard 
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on the other, simply shows that the best-kiiown précautions which expéri- 
ence has Buggested or the law provided, may at titnes fail of securing safety. 

4. Samb — No Pault when Rules Complied Wrrn. 

If the ofBcers and crow of a vesael comply with ail the rules which clrcum- 
stances requirc tUem to observe, they cannot be held in fault in the event of a 
collision. The lHwde Idand, 17 Ved. Rbp. 554, diatinguished. 

In Admirait}'. 

Mix, Soble é White, (of Cleveland, Ohio,) and W. H. Condon, for 
respondent. 

H. W. Magee and C E. Kremer, for libelant. 

Blodgett, J. The libelant in this case, as owner of the schooner 
E. M. Portch, seeks to recover the damages sustained by his vessel 
by a collision with the schooner Negaunee. The collision occurred 
on the waters of Lake Michigan, nearly abreast of Ahnapee, and 12 or 
15 miles from the west shore of the lake, and between the houra of 7 
and 8 o'clock in the morning of September 19, 1880. The Negaunee 
is a large three-masted schooner, and was laden with over 1,100 tons 
of coal, bound from Bufîalo to the port of Milwaukee. The Portch 
was also a large three-masted schooner, loaded with cedar ties and 
posts, and bound from Alpena to Chicago. The libel allèges that 
the collision was occasioned whoUy by the fault and négligence of 
those in charge of the Negaunee, and the answer dénies that there 
was any négligence on the part of the Negaunee. 

The proof shows, and it is admitted, that at the time of the collision, 
and for several hours before, a thick wet fog had prevailed. The wind 
■was about S. The course of the Negaunee was S. W. by S., and the 
course of the Portch was S. E. ^ S. The Negaunee was carrying ail 
lier sails, and the Portch ail her lower sails, but not her gafï nor jib 
topsails, but she had been carrying ail or part of her upper sails until 
just before the collision. The speed of eaeh was between four and 
iive miles an hour, as estimated by the judgment of their respective 
ofBcers and crews. The two vessels had been in company, or in sight 
of each other, during the day before, and from the fact that they had 
made the same distance during the night, I conclude that they had 
run at about the same rate of speed, although it is probable that the 
Negaunee may hâve carried more sail, as her cargo was heavier than 
that of the Portch, and she was settled deeper into the water, and 
probably needed to carry more sails than the Portch to make the 
same speed. 

I conclude from the proof, without now taking time to discuss it, 
that both vessels had compétent lookouts, and that both were sound- 
ing their fog-horns at the regular intervais required by the sailing 
rules. The Negaunee, being on the port tack, was sounding two 
blasts of her horn in quick succession, at intervais of not more than 
two minutes, and the Portch, being on the starboard tack, was sound- 
ing one blast of her horn at intervais of not more than two minutes. 
The concurrent proof from witnesses on the deeks of both vessels is 
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thai neither heard the horn of the other, and that the vessels were 
not over 150 feet apart when they sighted each other, and I am sat- 
isfied that they sighted each other about the same instant. The wit- 
nesses also agrée that when they sighted each other a collision was 
inévitable. At this time the Portch was pointing nearly to the fore- 
rigging of the Negaunee, and the wheel of the Portch, by order of her 
captain, was put hard up, and the sheets of her after sails slacked oflf, 
by which maneuver it was intended to swing the bow of the Portch 
off with the wind, and, if possible, carry her astern of the Negaunee, 
while the Negaunee's wheel was put hard down at about the same time, 
for the purpose of bringing her head up into the wind. The expédi- 
ents resorted to on both vessels were unavailing, and the bow of the 
Portch struck the Negaunee near the Negaunee's mizzen rigging, tear- 
ing out her bowsprit and breaking in her bows, but doing compara- 
tively little injury to the Negaunee. As already said, it is agreed by 
the officers and crew of both vessels that when each became aware 
of the proximity of the other a collision was inévitable, and the most 
that was expected from the maneuvers adopted was to mitigate the 
damage. 

It is urged on the part of the Portch that it was a fa ait on the part of 
themaster of the Negaunee to put his wheel hard down and corne up 
into the wind, as he thereby lost some of his headway and threw the 
stern of his vessel towards the Portch ; while it is contended on the part 
of the Negaunee that her captain did the right thing, and that the mas- 
ter of the Portch was at fault in putting his wheel hard up; that if 
he had put his wheel hard down the Portch would hâve swung up into 
the wind, and the two vessels would hâve corne together by the bows, 
where they are strongest, and would hâve glanccd oiï from each other. 
Bxperienced practical navigators hâve testified on both sides, and 
seem about divided equally in opinion as to whether the maneuver 
attempted by the Portch or that attempted by the Negaunee was the 
best seamanship. There is, however, good authority in support of 
the action of the master of the Negaunee. 

In the Kedge-Anchor, a treatise on navigation, used as a text-book 
at the United States naval academy, the following rule is stated : 

Rule404, (page 221.) "In cases of surprise and danger, from the accidentai 
meeting of two ships on opposite tacks in the night, it too often happens that 
offlcers are more apt to give orders to the stranger than to take any measure 
of précaution theuiselves, such as hailing to put the helm up or down, and to 
clear them, when they may be as much in fault, and possess the same means 
of extricating themselves from the difïiculty. In situations of this sort, it is 
much better that both parties should put their helms down rather than up ; 
the ships will approach each other for a time, but will diminish in velocity, 
and afterwards separate." 

I do not oare to discuss the question of nautical skill hère raised, 
as I think there can be no doubt that the maneuvers resorted to on 
each vessel must be deemed to hâve been adopted in extremis, and 
the master of neitber is to be charged with fault for what he did un- 
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der the cireumstances. One cannot say from the proof, with any de- 
gree of certainty, that a collision would hâve been averted, or the 
conséquences any lésa serious, if différent maneuvers had been made 
or attempted. 

But it is urged that the Negaunee, being on the port tack, was, under 
the seventeenth rule of section 4233, Eev. St., required to keepout of 
the way of the Portch ; that the Portch had the right of way and was 
to hold her course, and it was the Negaunee's duty to give the way 
or turn out ; and this rule would be aptly invoked if the proof showed 
that those in charge of the Negaunee had sufScient notice of the 
proximity of the Portch to enable them to exécute the proper move- 
ments to give the Portch the way. The proof, bowever, shows, as I 
hâve already said, that at the time the Negaunee's officers were ap- 
prised of the présence of the Portch, they were so near togetber and 
a collision so imminent that it was futile to attempt to keep out of 
the way; and it seems to me that, under the cireumstances, rule 17 
was inoperative, and rule 24 of the same section, whieh requires that 
"due regard must be had to ail the dangers of navigation, and to any 
spécial cireumstances which may exist in any partieular case render- 
ing a departure from the gênerai rules neeessary in order to avoid 
immédiate danger," became the guide of both parties; that is, that 
each party, under an unexpected impending péril, must do what he 
can promptly to avoid it. 

I can see no reason for eoncluding, from the proof in the case, that 
the lookout of the Negaunee was négligent or incompétent. It is true, 
I think, if the testimony is to be believed, — and it is not incredible, — 
that thèse two vessels found themselves suddenly looming up out of 
this dense fog within 150 feet of each other, and without either hav- 
ing heard the fog-horn of the other, although the horns on each may 
hâve been sounded at the proper intervais. It must be remembered 
that the fog was wet and dense, the wind from the south, about a five- 
knot breeze, and the courses of the vessels such that the wind would 
not aid in transmitting sounds from one to the other. They were 
approaching each other at a combined speed of eight to ten miles an 
hour, and if it so happened that their horns were blown simultaneously 
two minutes before they sighted each other, there was time for them 
to bave passed over nearly a third of a mile after the last blast was 
given on the horn of either vessel. When you add to this the fact 
that the horn of the Portch was blown upon her windward side, so that 
her sails would tend to interrupt or break the waves of sound from 
her deck, I think it not unreasonable to conclude that the proper fog 
signais were given from each vessel, and yet were not heard on the 
other. 

It is further urged that both thèse vessels were going too fast, and 
that, this being a mutual fault, makea this a proper case for dividing 
the damages. As bas been before said, the proof shows the speed of 
the two vessels to bave been substantially the same. They were near 
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enough together for company when the darkness of the night before 
shut in upon them, and too near for safety when they first saw each 
other in the morning. Being of nearly the same size, and both 
loaded, they had been so navigated daring the hours of the night as 
to make the same progress towards their port of destination. The 
proof as to the distance they had thus passed over during the night, 
as well as the velooity of the wind, ail eoncurs, I think, in showing 
that their speed at the time of the collision was not to exceed four 
and a half miles an hour, and the proof shows this was no more 
than à sufficient speed to secure steerage-way and prevent drifting to 
leeward. Indeed, it seems to me difficiilt, if not impossible, to de- 
monstrate that the rate of speed at which thèse vessels were sailing 
contributed to the danger of either. It so happened in this case 
that thèse two vessels, running at substantially the same rate of 
speed, eame together. A little more speed on one or less on the other 
would hâve saved the collision. But upon what basis or data could 
àny navigator hâve calculated that he increased his own safety or 
that of other vessels he was liable to meet by going at a lower rate 
of speed? The Negaunee might hâve been a greater péril to her- 
self, or any other vessel she was liable to encounter, if she had lain 
still, if that were possible, during such a fog. 

My attention is ealled by counsel to the case of The Rhode Island, 
17 Eed, Eep. Soi, where it was held that seven miles an hour by a 
sail-vessel in a fog was too high a rate of speed ; but in that case the 
sail- vessel was running in a narrow passage-way, on pilotage ground, 
where her officers knew she was liable to encounter other vessels, with 
very little room in which to maneuver, and has many other faets to 
distinguish it from this. 

From the proof in this case, then, 1 cannot see that any fault for 
this collision can be properlylaid to the crew of the Negaunee. The 
testimony is that her horn was regularly and properly blown. Tho 
proof that it was not heard on the Portch does not, under the cir- 
cumstances, overthrow this proof from the Negaunee. The proof 
that the horns were properly blown on each vessel and yet not heard 
on the other, simply shows that the best-known précautions which ex- 
périence has suggèsted or the law provided ruay at times fail of seciir- 
iug safety. If the officers and crew of the Negaunee complied' with 
ail the rules which the circumstances required them to observe, they 
eertainly cannot be held to be in fault; and I am of opinion that the 
proof does not show any failure or neglect on the part of those in 
charge of the Negaunee which should make her liable for the damage 
sustained by the Portch. 

It is objected that the answer of the respondent does not allège, as 
a défense in this case, that the collision was an inévitable accident ; 
but I do not understand that it was necessary to make such an allé- 
gation. The libelant's case dépends upon sustaining the main allé- 
gation in his libel, to the effect that the collision was caused by the 
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fault of the Negaunee, and if he fails of his proof în that particular 
he cannot recover. The défense does not rest upon the fact that the 
collision was an inévitable accident, but upon the question whether 
it resulted from the fault of the Negaunee. 

The libel is dismissed for want of equity, at costs of libelant. 



The Gen. Meade. 
(Circuit Court, D. Nel/raska. July 23, 1884.) 

1, Lien on Vessel — Waivbk. 

A lieu whioh lias aoorueti upon a vessel for supplies furnîshed it, is not waîved 
or lost by the acceptance of commercial paper beloiiging to the lessees ot the 
vessel. 

2. AcMiRAiiTy PuACTicK— Pleadinos and Proof — Varianob. 

When the allégations in an answer are that the owners leased certain boata 
to a corporation for the term of three years, while the proof disclosed separate 
charter-parties for each year, inciuding the one in question, there is not such 
a variance as will be regarded. 
S. FijAijD ON Cbeditors— Lbasb op Vessel — Evidence. 

When the owners of boats lease them to a transportation company, évidence 
of an intcrest manifested by the owners in the success of the company is not a 
sign of bad faitli in raalving the lease, or of an attempted fraud upon creditors. 

4. Libel — Oontract for Supplies — Evidence. 

In a libel against a ve^sel évidence examined, and held to show tliat supplies 
used upon a boat leased by a transportation company were sold to the com- 
pany and on its crédit, and not on that of the boat. 

5. Same. 

Where supplies are furnished to and upoa the crédit of a transportation 
company, a libel cannot be maintained against a leased boat upon wJiich they 
wei-e used. 

In Admiralty. Un exceptions to the report of the référée. 

T. P. Murphy, for libelants and intervenor. 

J. M. Woolworth, for claimants. 

Brewbr, J. This was a libel filed against the steamer Gen. Meade 
for supplies furnisbod by the libelants in the season, and mainly in 
the month of April, 1882. The supplies were furnished at Bismarck, 
in the territory of Dakota, a foreign port. That the supplies were 
furnished is undisputed, but the contention of the claimants, who 
are the owners of the boats, was and is that they were sold to and on 
the crédit of the Northwestern Transportation Company. After the 
eeizure of the boat, the intervenor appeared and filed his claim for 
services as watchman at the port of Covington, in the state of Ne- 
braska, also a foreign port. The case was tried in the district court, 
and a decree rendered in favor of the libelants and the intervenor. 
From this decree the claimants appeal to this court. 

The case was submitted to the district court upon the testimony of 
the libelants, and apparently the question submitted to that court was 
whether, after the lien had accrued by the furnishing of the supplies, 
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it was waîved or lost by the mère acceptance of commercial paper of 
the transportation company. That question the district court prop- 
erly answered in favor of the libelants. After the appeal was taken, 
the claimants took the testimony of the gênerai manager of the trans- 
portation company, and the case was, by consent, referred to the 
Hon. James W. Savage, to report on the law and fact. His report 
was filed on the seventh day of May, 1884, finding in favor of the 
claimants, and that the supplies were furnished on the crédit of the 
transportation company, and not on that of the boat. Exceptions 
were iiled to this report, and the case is now before me on those ex- 
ceptions. 

It is clear, from the testimony, that the owners in fact leased thia 
boat and others to the transportation company, and that they were 
by such company operated during the season in question, as well as 
during the two prior years, It is true that in the argument some 
insinuations were thrown out against the honafides of this transac- 
tion, and the letters of some of the owners were referred to as indi- 
catmg an active interférence in the management of the boats. I see 
nothing in the testimony of thèse letters to justify this. Doubtless, 
the owners, as owners, were interested in the success of the trans- 
portation company, for in its success was their assurance of pay for 
the use of the boats. Further, the owners of the boats, or some of 
them, at least, were largely interested as stockholders of the trans- 
portation company, and, of course, interested as stockholders in its 
success, and I see nothing which justifies any more than such natu- 
ral and proper interest. 

Again, it is said that there is a variance between the allégations in 
the answer of the claimants and the testimony in this : that the an- 
swer allèges that the owners leased the boats to the company for the 
term of three years, while the testimony discloses separate charter- 
parties for each year, one of them covering the year in question. 
This is a mère technicality, and must be disregarded. 

Further, it is insisted that the transportation company was a cor- 
poration organized under the laws of lowa ; that it does not appear 
that its charter was ever filed in the territory of Dakota, and there- 
fore that it there had no légal existence. I do not see that that is 
material, for, whether corporation or merely partnership, it was com- 
posed of différent persons than the owners of the boats, and was there- 
fore a différent légal entity, capable of leasing from the owners and 
transacting business on its own acoount. I think, therefore, there 
is no escape from a considération of the main question, and that is 
whether the supplies were furnished to and upon the crédit of the 
boat, or to and on the crédit of the transportation company. The 
libelants testify that they sold to the boat and on its crédit, and not 
to the transportation company, and this was the testimony on whieh 
the decree of the district court was entered. But it appears from 
other testimony that they had, in prior years, furnished supplies to 
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thîs and other boats similarly situated, on sales to and on the crédit 
of the transportation Company. The libelants elaim that in Janu- 
ary, 1882, they wrote to lowa to aseertain the condition of the trans- 
portation Company, and, from information received there and else- 
whero, doubted its solvency, and thereafter sold on the crédit of the 
boat; but, notwithstanding this testimony, it appears that, when they 
sold thèse supplies, they took drafts drawn by the clerk of the boat 
on the gênerai manager of the transportation company, and that 
thèse drafts were renewed from time to time until the failure of the 
company. It does not appear that they ever notified the company 
or the officers of the boat that they intended to change the course of 
business that had been pursued the prior years, and, in fact, the man- 
ner of the business was continued the same. It aiso appears that 
the company had, during thèse years, a gênerai agent at Bismarck 
who looked after the business of the company there, and was known 
to be such by the libelants, though, probably, the supplies were, in 
fact, ordered by the captain, steward, or clerk of the boat. Now, I 
think it very strong inferenoe, when business is shown to hâve been 
conducted for one or more years in a certain way, with crédit given in 
those transactions to a certain party, and the business is conducted 
the ensuing year, in fact, in the same way, with no notice given of 
any intent to change the debtor, that there was in fact no change. 
I am strengthened in this conclusion by the letters and telegrams of 
the libelants sent to the gênerai manager of the transportation com- 
pany subséquent to the sale of thèse supplies. Their gênerai ténor 
and effect is that of communications froin a creditor to a debtor. 

The proctor for the libelants lays great stress on the fact that the 
supplies were charged on the bock of the libelants to the steamer, 
and that bills were made out in the name of the steamer and handed 
to the clerk. This, standing by itself , is of course testimony of weight ; 
but when it is coupled with the fact that on présentation of the bills 
a draft drawn by the clerk on the gênerai manager was accepted, and 
when it is borne in mind that naturally it would be for the conven- 
ience of both libelants and the company to keep the accounts for each 
boat separate, the testimony will be seen to hâve much lésa weight. 
Of course, if the goods were sold to and on the crédit of the transpor- 
tation company, it cannot seriously be contended that this libel can 
be sustained. See The Grapeshot, 9 Wall. 129; The Lulu, 10 Wall. 
192; The Patapsco, 13 Wall. 329. 

I think, therefore, the exceptions to the report of the référée must 
be overruled, and the libel dismissed, at the cost of the libelants. 

So far as the claim of the intervenor is concerned, under the stipu- 
lation of the parties I think it must be sustained; that he bas a lien 
which must be satished and diseharged out of the boat. I under- 
stand that the two cases of the same libelants versus the steamer 
Gen. Terry and versus the steamer Nellie Peck are precisely similar, 
and the same décision is announced for those cases. 
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The Totjno Amebica, Her Taekle, etc. 

(Dùtriet Court, D. New Jersey, July 2, 1884 > 

t. BAiiTAGE— Vessel in Péril— Tug—Towage. 

A vessel wliose captain and crew, apprehending danger from a flre raglng in 
the immédiate neigliborliood, exiiibit a signal for a tug, is afterwards liable to 
the tug whicli responds for saivage and not for towage service. 

2. SaMB— ESTIMATIOH OF HERVICB. 

Tlie value of a service performed ia not to be estimatedby tlie light of subsé- 
quent events, but of the faots whicli seemed to surround it at the time. 

3. BaME— FaNIC— EXOKBIÏANT Dbmand. 

Tlie court, in awarding tlie salvage, may take into considération the un- 
wortliy conduct of the captain of the tug, -who apparently sought to profit by 
the friglit of the crew of the vessel, and reduoe the araount from the exorbitant 
claim. 

Libel for Salvage. 

Jas. K. mil, Wing é Shoudy, for libelants. 

Beehe é: Wïlcox, for olaimants. 

Nixon, J. This is a libel in rem by the owner, master, and crew 
of the steam-tug Henry L. Waite to reoover salvage for services ren- 
dered to the ship Young America tinder the foUowing circumstances : 
At about a quarter before 2 o'clock on the afternoon of February 8, 
1884:, an oil tank exploded and a lire broke ont in the yard of the 
Standard Oil Company, at Hunter's point, on the East river. The 
place of the explosion which caused the lire was upwards of 200 feet 
back from the river front, and about 50 feet south of the canal or 
creek which is the northern boundary of the yard, and that séparâtes 
it from the Daylight or Empire oil-yard. This canal is about 125 
feet in width. The Daylight oil-yard borders upon it on the south, 
and upon the East river on the west. When the fire began, the 
claimants' vessel, Young America, was lying on the river bulk-head 
of said yards, outside of the hark William K. Chapman, about 200 feet 
north of the creek, and fastened to the shore by lines. Thèse lines 
were shortly afterwards eut, — by whom i' does not appear, — and both 
vessels began to drift slowly towards tlie middle of th; stream and 
down the river. It was about low watsr, and there la t^^oof that 
there was a slight eddy, which carried thpm towards the mouth of 
the creek, and an east wind that blew them a short distance from the 
shore. She had a signal displayed on the port side, in her rigging, 
asking for a tow. The libelants' boat was docking a vessel at the 
foot of Fourteenth street, on the New York side of the river, when the 
explosion and the conséquent smoke and fire in the Standard oil-yard 
attracted their attention. They hastened over to the other side in 
order to be in a position to render aid to vessels requiring help, and, 
being attracted by the signal on the Young America, they went along- 
side, fastened to her, and towed her up the river opposite to Black- 
well's island, and left her there at anchor. The spars of the William 
K. Chapman were so entangled in the rigging of the Young America 
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that she also was towed to about the middlô of the river, wtoen sbe 
becamé disengaged and was anchored. When the vessels were taken 
up by the Waite, they were adrift in the river near the eastem shore, 
and just above the mouth of the canal or creek which separatod the 
Standard oil-jard from the Daylight or Empire yard, on the south- 
ern side of which the fire was raging in a threatening manner. 
Whether they were in immédiate péril or not does not clearly ap- 
pear, but the testimony shows that the crew of the Toiing America 
wàs badly scared, and that they availed themselves with great alac- 
rity of the offerof the tug-boat to tow them to some place where their 
safety would be more apparent. 

Was the work performed by the Henry L. Waite and her crew, un- 
der such circumstances, a salvage or a towage service? It was eer- 
tainly something more than the latter, although, as affairs turned 
ont, perhaps a low grade of the former. It is often difBcult to get a 
fair estimate of the value of a service by viewing it in the light of 
subseqiaent events. It onght to be looked at in connection with the 
facts which seem to surround it at the time. We can look back now 
and easily eome to the conclusion that the Young America was, at no 
juncture of the affair, in any real danger. We can see that, after she 
got beyond the influence of the eddy, the yotmg fiood-tide and the 
easterly wind would co-operate, if she were left alone, to remove her 
from the impending péril. Buttheu there was great excitement. The 
oil tahkS were exploding, the oil taking fire and running into the 
creek ablaze/and the fiâmes were extending a hundr-ed feet in the air. 
The surface of the creek was not covered, nor more than half covered, 
with the burning oil, and yet, to the excited imagination of a number 
of the witnesses, the flame extended from shore to shore, and threat- 
ened to creep over into the Daylight yard, and to come in contact 
with other inflammable materials. They never went quite to the 
mouth of the creek, — certainly not beyond the mouth, — and yet some 
spectators believed that the water was ablaze nearly a hundred feet 
into the river. Such was the condition of aiïairs when the Waite 
appeared upon the scène. She came, not -merely as an angel of mercy, 
to relieve distress and avert threateued disaster, but with an eye to 
business and profit as well. 

The captain of the steam-tug says that he saw the signal of distress 
in the rigging of the Young America; that he drew along-side and 
asked for the captain, and was told that he was forward. He then 
remarked to a man, whom he afterwards understood was the mate, 
"You tell the captain that I will take him out for $1,000;" and the 
reply came back, "Give him a line." The line was given and made 
fast, and the ship towed to the other side of the river. 

The master of the Waite claims that a contract was entered into 
that he sbould receive $1,000 for the service of taking charge of the 
ship and removing her to a place of safety, and asks the court to so 
decree. The master of the Young America, on the other hand, de- 
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nies that lie made any agreement ; swears that he heard nothîng 
about the charge of $1,000; and avers that. he ordered the line to be 
given because he understood that the Waite had corne with the offer 
of a mère towage service. He bas an imperfect knowledge of the Eng- 
lish language, and it is not clear from the proofs that he compre- 
hended that $1,000 was to be demanded for the service to be per- 
formed. But even if be did, I am not sure that a contract made 
under such circumstances ought to be enforced by the court. Con- 
tracts of this nature, entered into in the midst of excitement, are 
justly regarded by the courts with suspicion, especially when they are 
of such an unconscionable character. • Neither the Waite nor the 
Young America was subjected to any péril which authorized the de- 
mand for, or the agreement to pay, any such sum for a service with- 
out risk and of so short duration, 

I bave read ail the testimony with care, and hâve come to the con- 
clusion that $300 is a libéral allowance for the service rendered. A 
decree will therefore be entered for the libelants for that sum, with 
costs; one-half to be awarded to the owner of the tug-boat, $25 to the 
master, and the remaining $125 to be divided among the crew, in- 
cluding the master, in proportion to the rate of the wages, respectively, 
paid to them. If such division cannot be made by the proctors, a 
référence will be ordered. I should bave made a larger allowance 
to the master of the Waite if I was not strongly impressed with the 
thought that, in his demand of $1,000 for such a service, he was at- 
tempting to profit by the fright and necessities of the claimants. 
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